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CASES 


IN 


BANKRUPTCY. 


In  the  matter  of  HENRY  ALEXANDER  DOUGLAS, 

a  bankrupt. 


L.C. 

July  25, 

Avgust  d» 

1838. 


SpEa  AL  Case  upon  the  Appeal  of  Tomson  Hankey, 
of  Mincing  Lane  in  the  City  of  London, 
Merchant,  Henry  Cheape,  of  Abchurch 
Lane  in  the  said  City,  Merchant,  William 
Pennell,  of  Basinghall  Street  in  the  said 
City,  the  creditors  and  the  official  assignee 
of  the  estate  and  effects  of  the  above-named 
bankrupt  against  the  order  of  the  Court  of 
Review  made  in  the  matter  of  this  bankruptcy, 
dated  the  25th  day  of  July  1837. 

ril     _  ,  J  ,        Before  payment 

1  HE  bankrupt,  for  several  years  prior  to  and  at  the  a.  and  Co.  be- 
time  of  his  bankruptcy,  carried  on  business  in  London  ^Heid,  that'as 
in  partnership  with  John  Andersen  and  Samuel  Anderson,  ^  original 

^  *^  transaction  was 

under  the  firm  of  Douglasj  Anderson,  and  Company,  and  through  the 
other  persons  carried  on  business  at  Singapore  in  the  ^nd  Co.»  they 
East  Indies,  under  the  firm  of  DoufflaSy  M'Kemie,  and  ^S^as'^genu 

Company*  '    throughout  the 

transaction,  and 
that  there  was  sufficient  privity  to  entitle  B,  to  recover  the  bills  from  them,  although  Af. 
and  Co.  were  indebted  to  A,  and  Co.  at  tlic  time. 

Vol,  I.  V 


M,  and  Co., 
abroad,  through 
the  agency  of 

A.  and  Co., 
procure  B.  to 
consign  them 
goods.     Af.  and 
Co.  remit  to  A* 
and  Co.  bills, 
specifically  ap- 
propriating 
them  to  pay  B.^ 
and  also  write  to 

B,  to  say  they 
have  done  so. 


Douglas. 


2  CASES  IN  BANKRUPTCY. 

]  838.  In  June  ]  835  a  society  or  company  at  Ghent^  in  the 

-     7        .      province  of  East  Flanders,  called  "  La  Soci^t^  de  I'ln- 
iD  the  matter  *^        , 

of  dustrie   Cotonniere,'*  upon   the    recommendation   and 

through  the  agency  of  Doughs^  Andersanf  and  Company, 
consigned  to  Douglas,  M^Kenzie,  and  Company  eighty- 
nine  bales  of  goods  for  sale  or  barter  on  the  sociel^^'s 
account.  Such  goods  were  sent  through  Dauglas,  Ander- 
soHf  and  Company  as  the  agents  of  the  said  society,  and 
their  shipping  and  other  charges  against  the  society  in 
respect  of  this  transaction  amounted  to  81/.  7s.  Sd. 

On  the  8th  day  of  December  1836  separate  fiats  in 
bankruptcy  were  issued  against  the  said  Henry  Alexander 
Douglas  and  the  said  John  Andersony  imder  which  they 
were  duly  declared  bankrupts ;  and  the  appellants  are  the 
creditors  assignees  and  the  official  assignee  under  the 
fiat  against  the  said  Henry  Alexander  Douglas,  Under 
this  fiat  the  joint  estate  of  Douglas,  Anderson,  and  Com- 
pany is  administered,  by  virtue  of  an  order  of  the  Court 
of  Review,  dated  the  12th  day  of  December  1836. 

In  December  1836  James  Clegg  and  Edmund  Clegg  of 
Watling  Street,  London,  were  duly  appointed  by  the 
said  society  their  agents  in  this  country  in  respect  of 
the  matters  in  question ;  and  on  the  28th  of  January 
1837  a  letter  was  written  by  tlie  said  appellant  William 
PenneU,  addressed  to  the  directors  of  the  said  society, 
and  sent  to  the  said  James  Clegg  and  Edmund  Clegg  as 
their  agents,  of  which  the  following  is  a  copy : — 

<^  Re  Douglas,  Anderson,  and  Co. 

<^  Basinghall  Street,  London, 

28th  January  1837. 

«  Gentlemen, 

^^  I  beg  to  acquaint  you  that  Messrs.  Douglas,  M^Kenzie, 

and  Co.  of  Singapore  have  written  to  the  late  firm  of 

Douglas,  Anderson,  and  Co.  of  tliis  city,  requesting  them 
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to  remit  you  a  sum  of  1,2047.  Bs.  Id.  on  account  of  a        1838. 

consignment  of  ninety  bales  of  frieze  goods.    In  conse-        " 

qnence  of  the  bankruptcy  of  the  latter,  to  whom  Douglas^  .       of 

M^Kenzie^  and  Company   are  largely  indebted,   such      Douglas. 

request  cannot  be  complied  with,  and  you  will  have  to 

look  to  the  house  at  Singapore  for  a  settlement  of  your 

account. 

^'  I  am,  Gentlemen, 

Your  most  obedient  servant, 

WiUiam  Pennellf  Official  assignee." 

On  the  15th  of  June  1837  the  said  James  Clegg  and 
Edmund  Clegg  received  from  WiUiam  Pennellj  in  an 
envelope,  a  letter  from  Douglas,  M^Kenzie,  and  Company 
to  the  said  society,  dated  the  31st  December  1836 
(such  letter  being  one  of  the  eleven  letters  mentioned 
in  a  letter  from  Douglas,  M^Kenzie,  and  Company  to 
Douglas,  Anderson,  and  Company  herein-after  set  forth), 
of  which  the  following  is  a  copy : — 

<<  Duplicate.     (Original  per  Laytoru) 
*^  Messrs.  La  Soci^t^  de  Flndustrie 
Cottonniere,  Ghent. 
^^  Singapore,  31st  December  1836. 
**  Gentlemen, 
**  We  confirm  our  last  respects  of  the  20th  instant 
per  Hersey,  and  now  beg  leave  to  advise  you  that  we 
have  this  day  remitted  you  in  full  tlirough   Messrs. 
Douglas,  Anderson,  and  Company,  London,  viz. 
Bills  at  thirty  days  sight,  4s.  6d.  ex.      jf  52  19     2 
Bills  at  six  months  sight,  4s.  Id.  ex.        667     5     7^ 
Ditto,  4*.  8A  -  -  -        769  14     4 


^£^1,489  19     U 


which  we  hope  you  will  find  correct.    You  will  observe 
that  part  of  the  sales  are  not  yet  due ;  but  we  liave  in 

B  2 
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1838.        this  instance  been  enabled  to  purchase  bills  on  England 

,     ■;  at  a  credit  of  two  and  three  months,  and  were  desirous 

In  the  matter     «        .  , ..  , 

of  of  seeing  your  account  closed,   as  our  establishment 

Douglas,      iiere  ceases  after  this  date, 

^'  We  remain.  Gentlemen, 

Your  most  obedient  servants, 
S^  pro  Dauglasy  M^Kenzie^  and  Ca 

W.  F.  LarrainT 


The  said  James  Clegg  and  Edmund  Clegg^  as  the  agents 
of  the  said  society,  having  applied  for  an  inspection  of 
the  letters  and  particulars  of  the  remittances  received 
by  the  assignees  from  Douglas^  M^Kenzie,  and  Company, 
relating  to  the  said  society,  without  having  been  able  to 
obtain  the  same,  they,  together  with  the  directors  and 
proprietors  of  the  said  society,  presented  a  petition  to 
the  Court  of  Review,  praying  that  the  assignees  of  the 
estate  and  effects  of  the  said  bankrupt  might  forthwith  be 
ordered  to  deliver  up  to  them  the  said  James  Clegg  and 
Edmund  Clegg^  as  the  agents  for  tlie  said  society,  the 
several  bills  of  exchange  received  by  them  from  the  said 
Messrs.  Douglas^  M^Kenzie,  and  Company,  or  the  proceeds 
thereof  if  due  and  paid,  the  said  James  Clegg  and  Edmund 
Clegg  being  ready  thereupon  to  pay  for  and  on  behalf  of 
the  said  society  to  the  assignees  the  sum  of  81Z.  7s,  &d,f 
the  amount  of  the  aforesaid  charges  for  shipping,  &c. ; 
and  that,  if  necessary,  proper  inquiries  might  be  directed, 
to  ascertain  whether  any  other  or  further  remittances 
had  been  received  by  the  assignees  from  the  said  Douglas^ 
M^Kenziey  and  Company  in  respect  of  the  goods  so 
consigned  to  them  by  the  said  society,  and  that  tlie 
costs  of  and  incidental  upon  the  application  might  be 
paid  out  of  the  bankrupt's  estate. 

By  an  order  of  the  Court  of  Review,  on  the  18th 
July  1837,  the   assignees  were   ordered  forthwith   to 
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permit  the  petitioners,  their  solicitors  and  agent,  to        1838. 

inspect  and  take  copies,  at  their  own  expense,  of  all  bills  ,     , 

•J1.1-1.1  1.1-.  In  the  matter 

received  by  the  bankrupt,  or  by  the  assignees  or  any  of 

other  persons,  from  Daufflasy  M^Kmzie,  and  Company,      Douglas, 

referred  to  in  the  petition,  and  of  all  correspondence 

between  the  parties  relative  to  such  bills  or  the  matters 

in  the  said  petition ;  and  it  was  further  ordered,  that  the 

said  assignees  should  not  in  the  meantime  part  with  the 

funds  in  question. 

In  pursuance  of  the  last-mentioned  order  the  said 
William  Pennell  produced  three  letters  from  Douglas^ 
M^Kenziej  and  Co.  to  Douglas^  Anderson,  and  Company, 
dated  respectively  24Ui  August  1836,  17th  September 
1836,  and  31  st  December  1836,  and  the  bills  mentioned 
or  referred  to  in  such  letters ;  all  which  had  been  seve- 
rally received  by  the  appellants  as  the  assignees  of  the  said 
Henry  Alexander  Douglas,  the  bankrupt,  subsequent  to 
the  8th  December  1836,  the  date  of  the  fiat  against  him, 
at  which  time  none  of  them  had  arrived  in  this  country. 

The  following  are  copies  of  the  said  three  letters : — 

*'  Messrs.  Dovglas,  Anderson,  and  Co.,  London. 
«  Dear  Sirs,  **  Singapore,  24th  August  1836. 

*^  We  confirm  our  last  respects  of  12th  and  13th 
ult  per  Elutha,  and  are  since  without  any  of  your 
esteemed  favours.  We  beg  to  enclose  the  following 
drafts,  viz. 

Isaac  F.  Smith,  on  Baring  Brothers 

and  Co.  at      mos.     -        .        .    if  1,000    0     Q 
Thonuzs  Dent  and  Co.,  Canton,  on  T. 

Den^  and  Co.,  I^ndon         -  -       189  16     .5 

Shaw,   Whitehead,  and  Co.,   on  Nicol, 

Duckworth,  and  Co.  -  -16169 

^1,351     3     2 
B  3 
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1838.       <<  And  will  thank  you  to  pay  the  following  sums  at 

,     7         .     sanie  sip^ht,  viz. 

In  the  matter       ^     Jl.  .      «  ,  _       

of  To  MuxTy  Broum,  and  Ca,  Glasgow       i^68  17     9 

Douglas.          j^  Morriwu  and  Ca          -                -  24  16  3 

G.  and  W.  M'LeBan        -        -         -  79  10  6i 

D.  Gilchrist  and  Co.       -         -          -  180  0  0 
John  BAdgujay  and  Ck>*9  StafFordshire 

Potteries            -              -              -  108  8  2f 


jf461  12    9 


^'  By  the  Vanguard,  to  sail  in  about  eight  days 
hence^  we  hope  to  hand  you  further  remittances,  along 
with  instructions  to  what  parties  the  same  shall  be  paid* 

"  We  remain,  dear  Sirs, 

Your  most  obedient  servants^ 

S^  pro  Douglas^  M^Kenzie,  and  Co, 
Wi  jF.  Lorrain. 

*^  3d  not  to  hand  from  China. 

S*',  pro  Z).,  M.,  and  Co. 

W.  F.  l:' 


"  Messrs.  Douglas^  Afidersan^  and  Co.,  London. 

**  Singapore^  17  th  Sept.  1836. 
"  Dear  Sirs, 

«  We  confirm  our  last  respects  of  the  24th  ult,  and 
have  since  to  hand  your  esteemed  favour  of  the  14th 
April,  by  which  we  are  happy  to  observe  such  a  favour- 
able report  on  our  shipments  of  tortoise  shells,  per 
Hero,  and  we  have  now  the  pleasure  to  enclose  further 
remittances,  viz. 
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Ihuglcu  Brothers  and  Co.,  four  drafts  1838. 

and  ass*  to  order  for  250i  on  your  irood  ,     . 

In  the  matter 
selves,  @  49.  bd.  ex.  (H.  452a  30)      ^1,000     0     0  of 

Nine  navy  biUs,  @  3  and  10  mos.  @  4j.  4d:  Douglas. 

ex.  {942.82)  -         -         -         -      204     5     7 

j^^l,204     5     7 


**  Which  amount  we  will  thank  you  to  pay  over  to 
the  Belgian  Company,  being  remittance  to  account 
against  their  consignment  to  us  of  ninety  bales  of  frieze 
goods.  We  shall  also  thank  you  to  pay  the  said  com- 
pany 889/.  105.  5d,  which  we  remitted  you  in  our 
last,  @  As.  6d.  ex.         We  are,  dear  Sirs, 

Yours  faithfully, 
S\  pro  Douglasy  M^Kenzie  and  Co. 

W.  F.  Lorrahu 
^  Enclosure.    Statements  of  Europe  consignments  in 
store.** 


(« 


*<  Messrs.  Doitglasj  Anderson^  and  Co. 
"  Dear  Sirs,  "  Singapore,  31  st  Dec.  1836. 

We  beg  leave  to  enclose  the  following  bills : — 
Sydney  Government  Bill  @  30  p^     -     £52  19     \ 
Rodgers  on  Baring  Brothers  and  Ca, 

6  m.  p* 

Bobert  Douglas  on  your  good  selves  6  m' 
Freeman  on  Curling^  Young^  and  Co.  - 
Neilson  on  Thiggin  and  Co. 
Paterson  and  Co.  on  Henderson  and  Co., 

four  bills  at  500/.         -         -  -2,000     0     0 

Ditto  T.  Shields  and  Co.,  two  bills  500/. 

and  583/.  175.  9c/.         -  -         -  1,083  17     9 

Ditto  -  ditto         -         -     310  10     2 

^5,284     8     2 
B  4 
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In  the  matter 


1838.  ^^  The  above  bills  are  belonging  to  and  for  account 

of  the  following  parties,  and  we  will  thank  you  to  dis- 
of      "    pose  of  the  same  as  follows,  viz. 
Douglas.  To  the  Belgian  Company,  the  three  first-named  bills, 

amounting  to    •        -        -        -    jtl^O    4    9^^ 
The  remaining  bills  are  at  the  ex- 
change of  4s.  QcL  P.  H.,  to  be  dis- 
posed of  as  follows : 
To  the  Belgian  Company 
Barton  and  GuesHer^  Bordeaux  - 
Bernard  Phelan  do. 

Daniel  Gilchrist  and  Co.,  Glasgow 
To  3f t£2>,  BrowHy  and  Co. 
McDonald  and  M*Kay    - 
Donaldf  Campbell^  and  Co. 
James  M^LeUariy  Manchester 
Cotterm,  HiU,  and  Co.,  Walsall  - 
Thomas  Baird  and  Son^  Liverpool 
C  Loganc  -  da  - 


'^  We  enclose  eleven  letters  for  the  above  parties, 
which,  after  perusal,  we  shall  thank  you  to  forward. 
You  will  observe  by  the  above  that  we  have  overdrawn 
by  59 1 Z.  9«.  Ad. ;  but  the  balance  of  our  late  adventures 
of  produce  to  your  consignment  will  more  than  cover 
the  said  amount. 

^  The  cargo  per  Margaret  has  no  doubt  realized  a  good 
profit.  All  Europe  consignments  are  now  remitted  for, 
with  the  exception  of  Messrs.  Macdonald  and  Machay, 
whose  goods  are  all  disposed  of,  and  whose  accouut  sales 
we  are  now  preparing,  and  shall,  if  possible,  hand  the 
same  to-day  along  with  further  remittance. 

"  We  remain,  dear  Sii-s, 

Your  most  obedient  servants, 
S**,  pro  Douglas^  M^Kenzie^  and  Co., 

W.  F.  Lon^ainr 
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The   nine   navy  bills   mentioned   in    the  letter   of        1838. 

17th  of  September  1836,  and  the  bills  on  the  Sydney        

Government  and  on  Baring  Brothers,  mentioned  in  the    "      of  *    "^ 

letter  of  the  31st  December  1836,  and   all  the  other      Douglas. 

bills  remitted  as  aforesaid  to  Douglcts^  Anderson,  and  Co., 

(except  the  bills  drawn  by  Douglas  Brothers  and  Robert 

Douglas,)  were  specially  indorsed  by  2)ot/^2a«,  M'Kenzie, 

and  Co.,  and  thereby  made  payable  to  Douglas^  Anderson, 

and  Co.;  and  the  four  bills,  amounting  together  to 

1,00021,  mentioned  in  the  said  letter,  and  the  bill  of 

Robert  Douglas  were   drawn   upon   the   said   firm    of 

Douglas,  Anderson,  and  Co.,  for  which  it  was  not  proved 

that  any  consideration  was  given,  and  such  bills  were 

never  accepted. 

The  petition  was  heard  on  the  25th  day  of  July  1837 
before  the  Court  of  Review ;  who,  being  of  opinion  that 
such  remittances  had  been  made  to  Douglas,  Anderson, 
and  Co.  to  be  specially  appropriated  by  them  to  the 
sud  society,  ordered  that  the  said  assignees  should 
forthwith  deliver  up  or  pay  to  the  said  James  Clegg  and 
Edmund  Clegg,  as  the  agents  for  and  on  behalf  of  the 
said  society,  the  several  bills  received  by  them  from  the 
said  Messrs.  Douglas,  M*Kenzie,  and  Co.,  or  the  proceeds 
thereof  to  the  same  amount  respectively,  as  follows : — the 
three  bills  mentioned  in  the  letter  of  the  24th  day  of 
August  1836,  or  the  part  proceeds  thereof  to  the 
amount  of  the  sum  of  889/1  lOs,  5 J.,  mentioned  in  the 
letter  of  the  17th  of  September  1836 ;  likewise  the  four 
drafts  or  bills,  each  for  250Z.,  mentioned  in  the  same 
letter  of  17th  of  September  1836 ;  and  the  nine  navy 
bills  in  the  same  letter,  amounting  together  to  the  sum  of 
20421  &s.  Id,  — the  said  two  last-mentioned  sums  making 
together  the  sum  of  1,2042.  bs.  Id. ;  also  the  three  bills 
first  mentioned  in  the  letter  of  the  31  st  December  1836, 
amounting  together  to  the  sum  of  720/.  45.  ^\d,  and  the 
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1838.       further  sum  of  769L  lAs,  Ad.  out  of  the  proceeds  of  the 

,  remaining  bills  mentioned  in  the  same  letter,  less  so 

In  the  matter 

of  much  of  the  sum  of  591/.  9^  4d.y  also  mentioned  in  the 

Douglas,  g^j  letter,  as  the  said  sum  of  769L  14^.  4d.  bears  in 
proportion  thereto  with  the  sums  therein  directed  to  be 
paid  to  the  other  persons  named  therein,  according  to 
the  respective  amounts  set  opposite  to  their  respective 
names ;  the  company  by  their  said  counsel  thereby  un- 
dertaking to  submit  to  such  order  (if  any)  as  th^  Court 
may  think  fit  to  make  on  the  application  of  the  said 
Messrs. DauffkuyM^Kenziey  and  Co.  relating  thereto;  and 
it  was  ordered  that  the  costs  of  the  said  respondents, 
the  assignees,  of  and  occasioned  by  the  said  application, 
should  be  paid  out  of  the  general  estate  of  the  said 
bankrupts,  such  costs  being  first  taxed  and  ascertained 
by  the  proper  officer  of  the  said  Court. 

Mussellsind  Be&dl (or  the  appellants: — Although  the 
bills  were  remitted  for  the  Belgian  house,  yet  there 
was  no  assent  either  on  their  part  nor  by  DougloMy 
AndersoHf  and  Co.;  and  Douglas^  M^Kenzie^  and  Co. 
being  indebted  to  Douglas^  Anderson^  and  Co.,  the  latter 
have  a  right  to  retain  them  against  their  debt.  No 
action  of  trover  nor  for  money  bad  and  received  could 
be  maintained  by  the  Belgian  bouse  against  Dmujlas^ 
Anderson^  and  Co.  (a)  As  to  the  first  sum  remitted,  if 
Douglas^  Anderson^  and  Co.  had  become  bankrupts  and 
were  indebted  to  Douglas^  M^Kenzie,  and  Co.,  the  latter 
could  have  done  no  more  than  prove  for  the  amount. 
Nothing  that  has  transpired  between  the  parties  can 
give  the  Belgian  house  any  lien  on  these  particular 
bills,  {b)  The  first  remittance  to  Douglasy  Anderson, 
and  Co.  was  not  accompanied  by  any  direction  to  pay 

{a)  Williams  v.  Everett^  14  Eatt^  582. 

{b)  Seoii  V.  Porcher,  3  Mer.  652 ;  ex  parte  Heytvood,  2  Fose,  355; 
WetUake  v.  Hurley,  I  Cromp,  4"  J*  83;  Grant  v.  Austen,  5  Pri.  58. 
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die  Belgian  house  out  of  any  particular  fund,  but  was        1838. 

merely  general,  to  pay  certain  debts;  and  even  if  part        " 

of  the  general  amount  were  appropriated  specifically  of 

to  them,  still  there  remained  a  balance  then  unappro-  Douolab. 
priated,  as  to  which  DauglaSj  M^Kenzicy  and  Co.  were 
entitled  to  credit,  subject  to  and  depending  on  the  state 
of  accounts  between  the  two  houses,  Doughsj  M^KenziCf 
and  Co.  and  Daufflasy  Anderson^  and  Ca ;  and  there- 
fore, and  as  Dauglcu,  M^Kenzie^  and  Co.  were  debtors 
on  the  balance  of  accounts  to  Douglas^  Anderson^  and  Co., 
the  latter  had  a  right  to  repudiate  any  payment  to  the 
Belgian  house,  and  retain  it  towards  a  liquidation  of 
their  own  debts.  The  second  letter  brought  indeed  a 
direction  to  pay  specifically  to  the  Belgian  house^  but 
Doughs^  Anderson^  and  Co.  were  then  bankrupts.  It 
amounted  to  no  more  than  the  remittance  of  a  mass  of 
bills  to  the  credit  of  DouglaSy  M^Kenzie^  and  Co. ;  and 
DauffhtSy  Anderson,  and  Co.  were  to  make  certain  pay- 
ments out  of  the  proceeds.  No  case  of  appropriation 
can  arise  unless  by  the  express  act  of  the  consignor ; 
then  there  must  be  an  assent  thereto  by  the  consignee^ 
and  a  promise  by  him  to  the  creditoi"  to  whose  use  the 
remittance  is  made.  Appropriation  must  be  under 
such  circumstances  as  will  cause  a  discharge  between 
the  consignor  and  the  creditor;  so  that  if  a  loss 
happen,  it  must  fall  on  the  creditor,  (a)  In  this  case 
the  Court  of  Review  had  no  jurisdiction  to  make  the 
order  appealed  from.  Donfflas,  M^Kenzicy  and  Co.  being 
out  of  the  jurisdiction  and  utter  strangers  to  the  bank- 
ruptcy, the  Court  ought  not  to  have  exercised  such 
power  as  they  have  done  over  them  as  affects  their 
rights  to  have  the  bills  restored  to  them.  The  Belgian 
house  is  also  an  utter  stranger  to  the  bankruptcy,  and 

■  ■  ■  ■  .         ■  pi        ■.      ■     »  I  —— —        m       ■ 

(a)  WURams  v.  EvcreU,  14  Baity  582. 
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1838.        if  they  once  get  the  fund,  the  Court  has  no  means  of 

"—~         getting  it  back  again,  in  case  Douglas^  M^KenziCi  and  Co* 
In  the  matter    .      ...  ,  . 

of  should  demand  it* 


Douglas. 


Swanstoriy  Wigranif  and  K*  Parher  for  the  respondents^ 
the  Belgian  house :  — The  Court  of  Review  proceeded 
on  the  ground  of  agency, — that  Douglas^  Anderson^  and 
Co.  were  alike  agents  for  Douglas^  M^Kenzie^  and  Co. 
and  for  the  Belgian  house :  all  the  letters  show  such 
agency.  The  debt  arose  through  their  agency,  and 
payment  was  intended  by  the  like  means.  In  Williams 
V.  Everett  there  was  no  agency ;  the  transaction  was 
between  perfect  strangers,  who  had  had  no  anterior 
connexion  or  communication  concerning  it.  This  case 
comes  precisely  within  those  of  Bailey  v.  CalverweU  (a) 
and  LiUy  v.  Hays  (i),  especially  the  dictum  of  Pat-' 
tesouj  J.,  in  the  latter.  There  is  no  case  where  a  party 
receiving  money  to  pay  a  debt,  he  having  negotiated 
the  origin  of  the  transaction,  has  not  been  held  to 
be  agent  for  the  creditor.  Try  the  question  by  the 
mode  in  which  the  several  parties  stand  related  to 
each  other ;  Istly,  as  between  Douglas^  Anderson^  and 
Co.,  and  Douglas^  M^Kenzie^  and  Co.;  2ndly,  as 
between  Douglas^  Anderson^  and  Co.,  and  the  Belgian 
house ;  and  Srdly,  as  between  the  Belgian  house  and 
Douglasy  M^Kenzie^  and  Co.  As  between  the  first  two 
parties,  if  the  money  had  been  previously  in  the  hands 
of  Douglas^  M^Kenzie^  and  Co.,  and  then  they  had  given 
an  order  upon  Dovglas^  Anderson^  and  Co.  to  appropriate 
it,  it  is  clear  they  might  have  said,  we  appropriate  it  to 
payment  of  our  own  debt  to  a  tliird  party.  All  the  cases 
go  to  show  that  the  middle  party  has  no  property  in  the 
fund  remitted,  especially  also  Buc/uman  v.  Findlay.  (c) 

(a)  8  Bam.  4*  C.  448.  ifi)  5  Adol.  <$•  EU.  548. 

(c)  9  Bam.  ^  a  738. 
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If  DanfflaSf  Anderson^  and  Co.  had  paid  it  to  the  Belgian        .1838. 
house,  that  would  have  been  a  good  discharge  of  the 
former  without  any  order  of  the  Court,  notwithstanding  of 

the  bankruptcy.  Here  the  Court  has  ordered  this  to  Dovqlab. 
be  done,  which  operates  as  a  further  discharge,  if  any 
other  were  wanting ;  and  why,  therefore,  do  Douglas^ 
Anderson^  and  Co.  appeal  ?  They  can  have  no  possible 
interest  in  so  doing.  Secondly,  as  between  Doufflas, 
AndersoUy  and  Co.  and  the  Belgian  house ;  in  all  the 
cases  cited  by  the  appellants  there  was  a  want  of  privity 
between  the  consignee  and  the  creditor,  and  therefore 
tliere  was  no  right  of  action.  In  this  case  there  is 
direct  privity  arising  out  of  the  antecedent  dealings 
between  them  in  this  particular  transaction,  and  it  is 
within  the  case  of  De  Bemales  v.  Fuller j  mentioned  in 
the  note  to  WUtiams  v.  Everett,  (a)  The  Courts  will  lay 
hold  of  the  slightest  circumstances  to  find  agency  and 
privity,  especially  where  justice  must  ensue.  Here  no 
accounts  were  ever  opened  between  the  Belgian  house 
and  Douglasy  M^Kenziej  and  Co.  Thirdly,  as  between 
the  Belgian  house  and  DauglcLSy  M}Kenziej  and  Co., 
DcuglaSy  Anderson^  and  Co.  were  mere  stakeholders. 
All  the  letters  show  an  express  assignment  and  specific 
appropriation  to  the  Belgian  house  through  the  hands 
of  Douglasy  Anderson^  and  Co. ;  and  Douglas^  M^Kernkf 
and  Co.  had  no  power  of  revoking  the  authority,  because 
it  was  an  authority  coupled  with  an  interest  in  the  Bel- 
gian house,  (i)  The  Court  of  Review  have  done  justice 
to  all  parties,  because  the  balance  of  accounts  between 
Douglas^  M'Kenzie,  and  Co.  and  the  Belgian  house  has 
always  remained  in  favour  of  the  latter. 
Russell  replied. 

(a)  14  East,  590. 

(6)  Ex  parte  South,  Z  Swan.  392 ;  Gausten  v.  Morton,  10  Bam. 
8f  C.  731. 


14  CASES  IN  BANKRUPTCY. 

1838.  Lord  Chancellor: — The  special  case  states  that 

the  bankrupts  were  agents  for  the  Ghent  house,  for  the 

of  purpose  of  the  shipment  of  the  goods ;  they  had  a  charge 

D0UOLA8.  of  Bit  against  the  Ghent  house  on  that  account.  On 
the  24th  August  1836  Douglas^  M^Kemie^  and  Ca  send 
to  Douglas^  Anderson^  and  Co.  bills  amounting  to 
1,35121  3«.  2€f.,  with  directions  to  make  certain  pay- 
ments, altogether  about  461/.  12«.  9(f.;  leaving  therefore 
a  balance  of  889/.  10^.  8£?.,  and  stating  that  they  should 
shortly  send  further  remittances,  with  instructions  to 
what  parties  the  same  were  to  be  paid.  Accordingly, 
on  the  17  th  September  1836  they  remit  to  the  bank- 
rupts drafts  on  themselves  equal  to  l,000t,  and  nine 
navy  bills  equal  to  2047.  bs.  Id.^  which  they  desire 
them  to  <<  pay  over  to  the  Belgian  company,  being 
remittances  on  account  against  their  consignments  to 
us  of  ninety  bales  of  frieze  goods.  We  shall  also  thank 
you  to  pay  to  the  said  company  889t  10«.  5dL,  which 
we  remitted  you  in  our  last.''  On  the  31st  December 
1836  they  sent  many  other  bills,  and  after  enumerating 
several  they  say,  *<The  above  bills  are  belonging  to 
and  for  the  account  of  the  following  parties,  and  we  will 
thank  you  to  dispose  of  the  same  as  follows :  viz.  to  the 
Belgian  company  the  three  first-named  bills,  amounting 
to  720 1  4«.  9^d.  The  remaining  bills  are  to  be  disposed 
of  as  follows:  to  the  Belgian  company,  769/.  14^.  4d;" 
and  after  appropriating  the  others  they  say,  ^^  We 
enclose  eleven  letters  for  the  above  parties,  which,  after 
perusal,  we  shall  thank  you  to  forward.''  Of  these 
eleven  letters  one  was  to  the  Belgian  house  of  the  same 
date,  the  31st  December,  stating,  ^*  We  advise  you  that 
we  have  this  day  remitted  you  in  full  through  Messrs. 
Douglas^  Anderson^  and  Co. ;"  and  then  it  enumerates  the 
bills  as  stated  in  the  last  letter,  and  observes,  that  part 
of  the  sales  were  not  due,  but  they  had  procured  bills 
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on  England,   as  they  were  desirous  of  seeing  their        1838. 
account  closed.     Here  it  is  to  be  observed  that  Dofuglas^      """■ 
M^Kenziey  and  Co.  had  received  the  goods  of  the  Ghent  of 

house  through  the  bankrupts ;  they  therefore  seem  to  Douglas. 
be  the  agents  of  the  house,  and  by  their  letter  of  the 
17th  September  they  remit  certain  bills  and  drafts  for 
that  house,  and  direct  them  to  pay  the  balance,  of  which, 
by  the  letter  of  24th  August,  they  had  reserved  to  them- 
selves the  right  to  direct  tlie  application*  The  remittance 
of  31st  December  is  still  stronger,  because  the  bank- 
rupts at  the  time  they  received  it  also  received  the  letter 
to  the  Ghent  house,  in  which  Doughs^  M^Ketizie,  and 
Co.  tell  the  Ghent  house  that  the  remittance  is  to  them 
through  the  bankrupt  house,  and  the  letter  to  the 
bankrupts  directs  them  specifically  to  appropriate  and 
pay  certain  bills  to  the  Ghent  house.  It  remains  to  be 
seen  whether  under  the  circumstances  the  Ghent 
house  has  acquired  the  right  to  these  remittances. 
That  the  bankrupt  estate  has  not  any  right  to  them  is 
clear :  they  are  remittances  for  particular  purposes  and 
with  specific  declarations;  and  if  the  party  receiving 
them  had  been  conclusively  the  agent  of  the  remitters, 
he  could  only  have  the  choice  of  carrying  the  instruc- 
tions into  effect  or  returning  the  money  to  the  remitter. 
He  could  not  have  kept  it  for  the  purpose  of  discharging 
any  debt  due  to  him  by  the  remitter,  (a)  The  remit- 
tances in  this  case  were  not  received  till  after  the 
bankruptcy.  The  assignees,  therefore,  who  are  the 
appellants,  have  no  interest  in  the  question,  and  the 
order  of  the  Court  of  Review  perhaps  unnecessarily 
reserved  any  question  on  behalf  of  Douglas^  M^Kenzte^ 
and  Co.  It  is  clear  the  remitter  could  never  dispute 
the  application  of  the  remittances  according  to    his 

(a)  Buchanan  v.  Fmdlay^  9  B,  ^  C.  738. 
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1838.        directions^  unless  he  had  recalled  the  authority  before 

,     ,  the  directions  were  effected,  even  in  cases  in  which  he 

In  the  matter  .  j  j  •      i  •  i         i        , 

of  has  power  so  to  do,  and  in  this  case  there  has  been  no 

DoDCLAs.      gygjj  attempt  to  recall  the  direction ;  but  what  power 

have  Douglas^  M^Kenzie^  and  Co*  to  alter  the  destination 

of  those  remittances?     Everett  v.  Williams  and  other 

cases,  proceeding  upon  the  same  principle,  were  relied 

upon  by  the  appellants;   but  they  only  prove  that  a 

party,  for  payment  to  whom  money  is  remitted  to  an 

agent  of  the  remitter,  has  no  right  of  action  against 

such  agent  unless  the  agent  has  done  some  act  to  create 

a  contract  between  himself  and  the  party  to  be  paid. 

And  how  little  will  be  sufficient  for  that  purpose  appears 

from  the  case  of  Lilly  v.  Hays  (a) ;   and  the  cases  of 

De   Bemales  v.  Fuller^    Williams  v.   Everett   (ft),    and 

Bailey  v.  Calverwdl  (c)  show  that  the  rule  is  confined 

to  cases  in  which  the  holder  of  the  property  is  strictly 

the  agent  of  the  remitter,  and  that  circumstances  much 

slighter  than  those  in  this  case  will  give  to  the  party  to 

whom  payment  was  intended  a  claim  upon  the  fund. 

In  the  first  case  De  Bemales^  the  holder  of  the  bill,  had 

no  personal  communication  with  Fuller,  who  received 

the  money  from  the  acceptor  for  payment  of  the  bill ; 

but,  as  Lord  Ellenbarough  explains  the  case  in  Williams  v. 

Everett,  Fuller  was  considered  as  the  agent  for  De  Ber- 

nales,  because,  the  bill  being  to  be  paid  at  the  bankrupt's 

house,  he  had  received  it  from  De  Bemales,  banker,  with 

whom  it  had  been  placed  for  the  purpose  of  receiving 

payment;  so  that  Fuller,  being  clearly  the  agent  of  the 

acceptor,  from   whom  he    received    the   money,   and 

having,  by  possessing  himself  of  the  bill,  constituted 

himself  agent  for  the  holder,  was  held  liable  to  pay  the 

(a)  5  Ad,  4-  Ell.  548.  {b)  14  Eoit,  S9Q. 

(c)  8B,^C'  448. 
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amount   to  the  holder.     In   Bailey  v.  Culverwellj   the        1838. 

goods  had  become  the  property  of  the  purchaser,  and         

the  brokers  who  had  been  the  agents  for  the  sale  held  of 

them  for  him,  and  their  duty  to  the  seller  was  dis-  Dougla*. 
charged ;  but  the  acceptor  of  the  bill  given  in  payment 
having  become  bankrupt,  the  broker  applied  to  the 
purchaser  for  further  security,  and  he  then  directed 
them  to  sell  the  goods,  and  pay  the  bill ;  and  their  direc- 
tion was  held  to  give  the  original  seller  a  right  to  have 
the  bill  paid  out  of  the  proceeds  of  the  goods,  although 
there  was  no  evidence  of  his  having  been  at  all  privy  to 
the  transaction,  upon  the  ground  that  the  brokers  were 
to  be  considered  as  his  agents.  In  this  case  the  bank- 
rupts were  agents  for  the  Ghent  house  for  the  purpose, 
at  all  events,  of  the  shipment.  Dmtglas^  M^Kenzie^ 
and  Co.  received  the  goods  through  them;  but  they 
corresponded  with  the  Ghent  house,  and  naturally 
remitted  the  proceeds  to  them  through  the  same 
channel,  describing  the  bills  remitted  in  the  letter  of 
the  31st  December,  as  belonging  to  the  Ghent  house. 
It  appears  to  me  that  the  bankrupts  were  not  merely 
the  agents  of  the  remitter,  as  in  Williams  v.  Everett, 
but  that  there  was  quite  sufficient  to  constitute  such  a 
privity  between  them  and  the  party  to  whom  the  pay- 
ment was  to  be  made  to  entitle  that  party  to  claim  the 
remittances  within  the  authority  of  the  cases  to  which 
I  have  referred ;  and  that  the  decision  of  the  Court  of 
Review  was  correct,  and  the  appellants  must  pay  the 
costs  of  this  appeal. 

Judgment  of  the  Court  of  Review  affirmed, 
and  appeal  dismissed,  with  costs. 


Vol.  I. 
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^^  ?'  -Ear  parte  THOMAS  MAY.  —  In  the  matter  of 

1838/  JOSEPH  MALACHY. 

fic»t«  will  be  1  HIS  was  a  petition  to  stay  the  bankrupt's  certificate^ 
MUtion  to  ^*  ^^^  praying  that  the  assignees  might  be  ordered  to  deliver 
stay  it,  charg-  to  the  petitioner  the  particulars  of  a  debt  claimed  to  be 
lignees  with  due  from  him  to  the  estate^  and  that  a  balance  might  be 
£lr.tr-  struck  between  the  petitioner  and  the  assignees,  to 
ance^isnot        enable  the  petitioner  to  prove  his  debt;   and  it  also 

served  on  the  , 

assignees.  prayed  that  certain  debts  which  bad  been  paid  sub- 

of  iTimKiUkl  sequent  to  proof  might  be  expunged, 
account,  the  ^i^q  grounds  upon   which   the  petition   proceeded 

not  be  stayed  if  Were : — Ist)  that  there  was  a  large  unascertained  balance 

swour^hatTTn  ^"®  ^^  ^^^  petitioner ;  2d,  that  the  certificate  had  been 

Umr  belief,  tbe  signed  by  various  creditors  whose  debts  had  been  paid, 

against  the  and  ought  to   have  been  expunged;  and,  ddly,  that 

It  does  not  ap-  Certain  debts,  which  the  petitioner  had  paid  as  surety  for 

pear  that  he  has  ^^  bankrupt  Subsequent  to  proof,  had  been  expunired 

done  every  r  i  r         »  r      o 

thing  that  by  without  notice  to  him,  and  that  he  ought  to  have  had 

done  to  fix  the  ^^e  benefit  of  those  proofs, 

sf^The  Court         ^^^  ^^^^  appearing  upon  the  petition  were  as  follow : 
ought toexereise       Tlie  fiat  issued  on  the  lOth  of  February  1837. 

a  discretion  as  to         -r^  x  -r-v  i        -,  r^^,^    i  •  •  i_ 

the  cerUficate,  From  January  to  December  1836  the  petitioner,  the 

d^di^'noV  bankrupt,  and  one  Henty  Gilbard,  had  been  in  paruier- 

muiisterially,  ship  as  lime  bumcrs,  coal  and  iron  merchants  at  Cotehill. 

Per  Sir  J,  The  partnership  was  dissolved  on  the  20th  of  December 

^Tclai^t  1836,     After  the  dissolution,  the  partnership  stock  in 

has  endeavoured  trade  and  eiFects,  together  with  the  partnership  books, 

to  have  the 

balance  struck,    remained  in  the  possession  of  the  bankrupt,  on  his  pro- 

and  the  as- 
signees collude  with  the  bankrupt*  the  certificate  ought  to  be  stayed.  "Per  Sr  J»  Cro$$»-^\i 
the  certificate  do  not  disclose  that  it  was  signed  after  the  last  examination,  it  is  defective. 
JPtr  Sir  J,  Croas,'^  But  tbe  Court  can  send  it  back  to  tbe  Commissioners  to  be  set  right  A 
creditor  has  no  right  to  object  to  a  certificate  on  the  ground  of  such  informality.  Per  Sir 
G,  J{oM.— ~Costs  given  on  dismissing  a  petition  to  stay  certificate,  though  one  of  the  judges 
difiered  in  opinion  from  the  rest  of  the  Court. 

4.  Three  partners,  one  becomes  bankrupt,  another  petitions  to  stay  certificate,  and  to 
have  accounts  taken  as  between  him  and  the  bankrupt.  Pw  Sir  G,  iloM.«»*T1ie  third 
parftaer  must  be  served  with  the  petition. 
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miie  to  account  for  the  same,  in  order  that  he  might        1838. 
make  up  the  partnership  accounts.  

The  petition  then  stated  that  the  accounts  of  the         Mat. 
partnership  were  never  taken,  although  repeated  appli-  '"  ^^^  matter 
cations  had  been  made  to  the  bankrupt  for  the  purpose ;      Malacht. 
but  that  he  had  not  made  up  the  accounts,  or  accounted 
with  the  petitioner,  or  Henry  OUbard,  for  the  partnership 
effects,  although  of  very  considerable  value ;  and  that  the 
partnership  books  and  accounts  had  since  been  taken  by 
the  messenger,  and  were  in  the  custody  of  the  assignees 
or  their  solicitor. 

That  frequent  applications  had  been  made  by  the 
petitioner  and  the  said  Henry  Gilbard  to  tl)e  solicitor  of 
die  assignees,  to  deliver  up  the  possession  of  the  part* 
nerahip  books,  without  effect;  and  that  the  petitioner, 
together  with  the  said  Henry  Gilbardf  had,  since  the 
bankruptcy,  been  sued  for  and  paid  divers  large  sums  of 
money  on  account  of  the  partnership;  and  that  the 
bankrupt,  by  reason  of  such  payments  and  advances, 
became  largely  indebted  to  the  petitioner. 

The  petition  further  stated,  that  the  bankrupt,  for 
several  years  prior  to  and  down  to  the  date  of  the 
fiat,  was  also  largely  interested  in  mines,  of  which  he 
had  taken,  in  several  instances,  the  original  leases  or 
sets,  and  as  lessee  thereof  had  appropriated  to  the 
petitioner  divers  shares  and  interests  therein,  which 
were  afterwards  carried  on  by  the  petitioner  with  the 
bankrupt  and  divers  other  persons  as  co-adventurers; 
and  that  the  petitioner  had  also,  as  co-adventurer  in 
several  of  such  mines,  bought,  with  the  bankrupt  and 
other  persons,  divers  other  shares,  and  again  sold  the 
same,  and  by  reason  thereof  had  extensive  money  trans- 
actions and  dealings  with  the  bankrupt,  all  of  which 
the  petitioner,  in  or  about  the  month  of  November  1836, 
rested  and  balanced,  and  delivered  to  the  bankrupt  a 

c  -2 
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1838.        debtor  and  creditor  account  thereof,  showing  a  balance 

then   due   from   the    petitioner   to    the    bankrupt  of 

May.  505L  1 1^.  6cL ;  which  account  the  said  bankrupt  having 
In  the  matter  sometime  kept  in  his  possession,  and  examined,  after- 
Malacry.  wards,  in  or  about  the  latter  end  of  December  1836, 
returned  to  the  petitioner  approved;  and  the  peti- 
tioner in  two  places  signed  his  name  at  the  foot  of  the 
account,  in  testimony  of  such  approval,  as  follows: — 
^*  This  account  admitted,  Thomas  May^  J.  Malachy ;" 
and,  "  admitted,  J,  Malachy  ;  admitted,  Thomas  May^ 

That  subsequent  to  the  account  being  so  rested  and 
signed  by  Joseph  Malachy y  and  in  addition  to  the  debt 
due  from  the  bankrupt  in  respect  of  the  Cotehill  part- 
nership, the  petitioner  paid  and  advanced  for  and  on 
account  of  the  bankrupt  and  made  himself  responsible 
by  becoming  a  party  to  several  bills  of  exclmnge  to  a 
very  considerable  amount,  with  the  particulars  of  which 
he  had  supplied  the  assignees ;  and  on  a  debtor  and 
creditor  account  thereof,  after  deducting  150^  Qs,  Sd. 
and  429/.  lOs.  charged  in  error  to  the  bankrupt,  the 
balance  due  to  the  petitioner  would  amount  to  the  sum 
of2,224t  13*. 

That  on  the  24th  March  last  the  Western  District 
Banking  Company  proved  a  debt  of  678Z.  7*.  9d.,  in 
which  was  included  a  bill  of  exchange^  dated  the  22d 
May  1837,  for  317/.  16*.  6c/.,  on  which  the  petitioner 
was  liable  as  surety  for  the  bankrupt ;  and  that  John 
Hicks  proved  a  debt  of  913/.,  and  Thomas  Gill  proved 
a  debt  of  76/.  3*.  lid*,  under  the  fiat;  and  on  the 
19th  April  last  Messrs.  Harris  and  Company  of  Ply- 
mouth, bankers,  proved  a  debt  of  1,196/.  7*.  4<f.  on 
three  bills  drawn  by  the  petitioner  on  and  accepted  by 
the  bankrupt 

That  on  the  27th  March  last  Thomas  Gill  was  fully 
paid  the  debt  of  76/.  3*.  lid*  so  proved  against  the 


CASES  IN  BANKRUPTCY.  21 

bankrupt,  for  which  the  petitioner  was  also  liable ;  and        18381 
on  the  26th  June  last  the  bill  for  817/.  16s.  6i,  part      „ 

Mjp  parte 

of  the  debt  proved  as  aforesaid  of  578i  Is,  9rf.,  was        May. 

paid  by  the   petitioner  to   George  Hawtayne,  and  the  ^^  *®  matter 

remainder  of  the  debt  the  petitioner  believed  had  been     Malachy. 

also  paid  by  Henry  English^  the  party  liable  thereto; 

and   on  the    1st   August    last    John  Hicks  was   paid 

100/.  6«.  bd.y   being  that  part  of  his  proof  for  913/. 

for  which  the  petitioner  was  liable;  and  on  the  29th 

August  last  the  petitioner  also  paid  to  Messrs.  Harris 

and  Company  upwards  of  1,200/.  in  discharge  of  their 

debt  proved  under  the  fiat,  for  which  the  petitioner  was 

liable  to  them  as  the  drawer  of  the  bills  of  exchange  as 

aforesaid. 

That  on  the  11th  September  last  the  assignees  con- 
vened a  private  meeting  of  the  commissioners  acting 
under  the  fiat,  of  which  the  petitioner  had  no  knowledge 
whatever,  for  the  purpose  of  expunging  the  said  proof 
of  the  debt  made  by  Messrs.  Harris  and  Co.,  who 
had  refused  to  concur  with  the  other  creditors  in 
signing  the  bankrupt's  certificate;  and  immediately  after- 
wards held  another  private  meeting,  and  signed  the 
bankrupt's  certificate,  which  was  now  before  the  Court 
for  confirmation. 

That  by  the  debts  so  proved  by  George  Hawtayne^ 
Thomas  GiUy  and  John  Hicks,  who  had  signed  the  certifi- 
cate, not  having  been  expunged,  although  paid  altogether 
or  in  part,  and  by  Messrs.  Harris  and  Co.'s  debt  being 
so  expunged  as  aforesaid,  without  the  petitioner  having 
the  opportunity  of  including  the  debt  paid  by  him  to 
Messrs.  Harris  and  Co.>  and  proving  same  in  the  balance 
due  to  him  as  aforesaid,  the  consent  of  four  fifths 
in  number  and  value  of  the  bankrupt's  creditors  was 
obtained,  which  could  not  have  been  effected  without 
the  petitioner's  concurrence  and  consent,  had  he  been 

c  3 
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1838*        &ble  to  prove  for  the  debt,  which  on  a  balance  of 

accounts  with  the  bankrupt  was  justly  due  and  owing 

May.  *  ^  ^^  petitioner.  The  petition  prayed  that  the  allow- 
In  the  matter  ance  and  confirmation  of  the  said  bankrupt's  cer- 
Malachy*  tificate  might  be  stayed;  that  the  assignees  xn^it 
deliver  to  the  petitioner  particulars  of  the  account 
claimed  by  them  from  the  petitioner ;  that  a  balance 
might  be  struck,  in  order  that  the  petitioner  might 
prove  his  debt  under  the  fiat,  and  be  at  liberty  to  assent 
to  or  dissent  from  the  allowance  of  the  bankrupt's  cer- 
tificate; that  the  debts  and  parts  of  debts  so  proved 
under  the  fiat,  and  paid  before  the  signing  of  the 
certificate  by  the  commissioners  acting  thereunder, 
might  be  expunged,  and  for  that  purpose  that  the 
certificate  might  be  sent  back  to  the  commissioners  in 
the  fiat  named,  to  re-certify* 

On  the  case  being  called  on,  the  Court  inquired 
whether  the  assignees  had  been  served,  and  it  appear- 
ing that  they  had  not, 

Mr.  BetheU  and  Mr.  Bacan,  for  the  bankrupt,  con- 
tended that  the  petition  must  stand  over,  in  order  to 
rectify  that  mistake ;  but  that  according  to  the  universal 
practice  of  the  Court  the  bankrupt  would  be  entitled 
to  his  certificate  as  of  course. 

Mr.  Swanston  and  Mr.  Russell  for  the  petitioner  : — 
The  assignees  are  not  necessary  parties  to  the  hearing 
of  that  portion  of  the  petition  which  affects  the  certi- 
ficate. It  is  not  a  mere  accident  or  slip  that  has 
occasioned  the  non-service  on  them,  but  the  advice  of 
counsel  that  such  a  course  was  proper.  If  we  make  out 
that  there  is  an  unsettled  account  subsisting  between 
the  bankrupt  and  the  petitioner,  and  the  probability  of 
a  balance  being  found  in  our  favour,  it  will  give  us  a 
right  to  have  the  certificate  stayed,  in  order  to  afford 
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an  opportanHy  of  ascertaining  the  balance.  We  ask  1888. 
nothing  against  the  assignees  upon  which  the  stay  of  ^~^' 
the  certificate  turns.  ^^y. 

Erskine  C.  J.  — How  can  you    proceed    without  ^"  the  matter 
having  the  assignees  before  the  Court?     You  must     Malacbt. 
ihake  out  a  ease  of  fraud  against  the  bankrupt,  and 
therefore  that  the  certificate  has  been  unduly  signed, 
ok*  else  that  the  delay  in  striking  a  balance  in   the 
accounts  between  him  and  the  petitioner  has  arisen 
from  the  acts  of  the  bankrupt     Now,  assuming  your 
whide  statement  in  the  petition  to  be  true,  you  only 
make  out  a  case  of  fraud  against  the  assignees.    It  was 
they  who  convened  the  meeting,  and  so  managed  the 
proo&  as  to  get  the  appearance  of  the  requisite  num- 
ber to  sign  the  certificate,  and  not  the  bankrupt ;  for 
although  fraud  or  improper  conduct  used  by  any  party 
to  obtain  a  certiBcate  might  be  a  sufficient  ground  to 
stay  it,  yet  it  is  impossible  we  can  take  it  for  granted 
that  such  acts  have  been  committed,  in  the  absence  of 
the  party  charged  therewith ;  and  whatever  delay  has 
occurred  in  striking  a  balance  since  issuing  the  com- 
mission, there  is  nothing  to  show  that  it  arose  by  the 
procuration  of  the  bankrupt. 

Mr.  Stoanston  and  Mr.  Russell : — 

We  say  that  the  signature  of  the  certificate  was 
fraudulendy  obtained;  no  matter  by  whom;  and  it 
having  been  so,  it  is  equally  a  fraud  on  the  part  of  the 
bankrupt  to  come  here  for  its  confirmation,  and  there- 
fore it  should  be  refused.  It  is  quite  enough  for  us  to 
show  that  there  is  an  imascertained  balance  between 
the  bankrupt  and  his  former  partner.  In  ex  parte 
Hadky  (a)  the  certificate  was  stayed,  upon  the  petition 
of  the  partner  of  the  bankrupt,  until  the  partnership 

(a)  1  GUSfJ.  19J. 
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183&        accounts  should  be  taken,  no  want  of  due  diligence 
'  being  imputable  to  the  petitioner.     But  when  the  Court 

Mjly.  looks  at  the  circumstances  under  which  this  certi6cate 
In  the  matter  passed  the  hands  of  the  commissioners,  no  doubt  can 
Malacuy.  remain  as  to  the  propriety  of  staying  its  confirmation. 
In  order  to  remove  the  obstacle  which  the  refusal  of 
Harris  and  Co.  to  sign  interposed,  the  assignees  find- 
ing that  the  petitioner  had  paid  that  debt,  imme- 
diately, without  any  notice  to  the  petitioner,  expunged 
their  proof,  although  the  petitioner  then  became  absolute 
owner  of  the  proof,  and  of  all  the  incidents  thereof,  as 
surety  for  the  bankrupt,  who  was  the  acceptor  of  the 
bill.  He  had  acquired  a  right  to  the  benefit  of  that 
proof,  and  the  assignees  could  not  justify  expunging  it 
without  first  giving  notice.  It  was  not  an  accommoda- 
tion bill,  or  the  case  would  have  been  different  The 
assignees  ought  to  have  presumed  that  as  drawer  he 
became  surety,  and  as  such  entitled  to  the  benefit  of 
the  proof  already  on  the  proceedings.  Immediately 
after,  however,  on  the  same  day,  we  find  the  commis- 
sioners sign  the  certificate. 

Tlie  expedient  of  expunging  not  having  however 
yielded  them  four  fifths  in  number  and  value,  we  find 
they  liad  retained  proofs  on  the  proceedings,  although 
the  debts,  or  part  of  them,  in  respect  of  which  the  proofs 
were  made,  had  been  previously  paid  by  the  petitioner ; 
and  by  procuring  the  signature  of  the  quondam  cre- 
ditors to  the  certificate  they  attain  their  object ;  although 
it  is  manifest  that  the  party  paying  the  debt,  and  not 
the  party  paid,  had  the  option  whether  he  should  sign 
or  not.  (a) 

As  to  the  unsettled  state  of  accounts,  the  petitioner 
swears,  that  when  properly  taken,  there  will  be  found 


(a)  6G.  4.  c.  16.  5.52. 
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2,2242.  due  to  him  from  the  bankrupt.    The  bankrupt  by        1 838. 

his  affidavit  admits  598L  to  be  due  to  petitioner  on  one        

of  their  transactions,  and  seeks  to  repel  the  charge  of  the         May. 
2,224iL  being  due  to  petitioner,  by  stating  that  up  to  ^"  **"®  matter 
the  date  of  the  fiat  a  very  large  balance,  1 7,665/.,  was      Malacht. 
due  from  the  petitioner  on  an  account  made  up  by  him. 
The  petitioner  denies  that  there  was  any  settled  ac- 
count.    He  has  done  all  in  his  power  to  get  a  balance 
properly  struck,  but  in  vain.     A  suit  was  commenced 
for  the  purpose  of  taking  the  partnership  accounts,  but 
by  the  intervention  of  the  bankruptcy  it  has  become 
defective^  and  the  petitioner  is  thereby  prevented  from 
putting  in  his  answer.      In  ex  parte  Johnson  (a)  the 
bankrupt  swore  positively,  that  on  taking  the  accounts 
there  would  be  a  balance  in  his  favour,  and  the  peti- 
tioner neglected  to  swear  that  it  was  the  other  way;  and 
therefore   the   Lord  Chancellor    refused   to    stay   the 
certificate*     In  this  case  that  ratio  decidendi  does  not 
apply,   because    the  petitioner   swears   to  a  balance. 
[Ebskine  C.  J. :  — You  do  not  make  out  any  case  that 
the  bankrupt  prevented    the    accounts  being    taken, 
which  was   the  ground  upon  which  ex  parte  HadUy  {b) 
was  decided.     The  bankrupt  in  that  case  was  a  default- 
ing party.]     The  ground  of  that  decision  was  quite  the 
other  way,  as  the  margin  of  the  report  shows ;  namely, 
that  the  petitioner   was   in  no  default     In   fact,    we 
state   that  numerous  applications  to  account  have  been 
addressed  to  the  bankrupt,  in  vain ;  and  that  might  be 
sufficient  to  show  that  he  caused  the  existing  state  of 
circumstances.     But,  denuded  of  tliat,  we  say  that  the 
conduct  of  the  bankrupt  need  have  nothing  to  do  with 
it     It  is  enough  to  show  that,  without  any  default  on 
his  part^  the  petitioner  has  not  had  an  opportunity  of 
proving.     There  is,  however,  a  fatal  objection  to  this 

{fl)  1  Atk,  81.     See  1  M.  c\  A.^  Digest,  359.         {b)  1  G.  «J- J.  193, 
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188&        certificate:  it  does  not  show  the  date  of  the  last  exa- 

"""*        amination^  and  wm  etrngtat   but  that    the  signatures 

May.        might  have  been  attached  previous  thereto. 
In  the  matter 
of 
Malachy.  Mr.  BetheU  and  Mr.  Bacon  : — 

The  course  to  be  adopted  by  a  party  coming  to  stay 

a  certificate  is  well  recognized.     The  party,  in  a  case 

like  the  present,  must,  amoiKgst  other  things,  show  tliata 

balance  is  due  to  him  sufficient  to  turn  the  certificate ; 

ex  parte  Shipp  (a)  i   that  he  has  attempted  to  prove, 

or  at  least  has  entered  or  tendered  a  claim;   ex  parte 

Sm^ki  and  ex  parte  Whitchurch  {b) ;   or  else  he  must 

show  that  the  bankrupt  has  caused  the  delay  in  coming 

to  a  settlement  of  accounts.     The  petitioner  comes  here 

qud  creditor,  but  his  character  as  such  is  yet  unestab- 

liflhed,  and  it  is  utterly  impossible  that  this  Court  can 

find  him  to  be  one,  unless  the  assignees  are  before  the 

Court  to  dispute  or  admit  his  right.     The  petitioner 

has  neither  entered  a  claim,  nor  has  he  on  his  own 

showing  even  attempted  to  do  so;    still  less  has  he 

proved.     It  is  true,   he  could   not  go   in   to  prove, 

because  the  balance  was  unascertained ;  but  he  had  it  in 

his  power  to  go  in  and  tender  his  proof,  and  demand  to 

have  a  claim  entered. 

Mr.  Sioanston  in  reply: — 

There  is  no  denial  in  the  respondents  affidavits  that 
the  balance  is  otherwise  than  an  unsettled  one.  That 
alone  entides  the  petitioner  to  stay  the  certificate.  With 
regard  to  the  objection,  that  we  have  not  tendered  proof 
or  claim,  it  is  open  to  this  observation,  that,  from  the 
affidavit  of  the  assignees  (who,  though  not  served,  have 
volunteered  to  assist  the  bankrupt's  case),  it  is  obvious 

(a)  1  Dea.  4  Ck.  497.  (b)  I  G.  ^  J.  195;  trf.  72. 
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that  a  tender  would  have  been  useless,  inasmuch  as         1838* 
diey  so  arranged  matters,  without  a  proper  account  being         — — 
taken,  as  to  induce  the  commissioners  to  find  the  debt         May. 
of  17,665/.  to  be  due  from  the  petitioner  to  the  bank-  ^°  the  matter 
rupt ;  under  which  circumstances,  had  a  tender  of  proof     Malachy. 
or  claim  been  made^  it  would  have  been  instantly  re- 
jected by  the  commissioners ;  and  as  to  the  difficulty  of 
directing  the  taking  of  the  accounts  in  the  absence  of 
the  assignees,  the  order  of  the  Court  can  easily  provide 
for  that. 

Erskine,  C.  J. :  — 

I  am  of  opinion  that  the  petitioner  has  not  established 
a  sufficient  case  to  warrant  our  granting  the  prayer  of 
this  petition.  He  puts  his  right  to  stay  the  certificate 
upon  three  grounds.  Ist,  That  there  is  a  large  unascer- 
tained balance  due  to  him,  which  he  has  had  no  oppor- 
tunity of  settling ;  and  he  seeks  to  have  the  accounts 
between  him  and  the  bankrupt  taken,  and  to  prove  for 
the  amount,  and  to  be  at  liberty  to  exercise  his  dis- 
cretion over  the  certificate;  2d,  that  certain  creditors 
have  signed  the  certificate,  whose  debts,  being  paid, 
ought  to  have  been  expunged;  and,  3<lly,  that  debts 
for  which  he  is  a  surety,  and  therefore  has  the  right 
to  the  benefit  of  proof,  have  been  expunged  impro- 
perly, so  as  to  deprive  him  of  a  voice  in  signing  the 
certificate.  As  to  the  two  latter  objections,  the  petitioner 
does  not  pretend  that  if  the  proofs  were  set  right  on 
the  proceedings,  as  he  desires,  it  would  be  sufficient  to 
turn  the  certificate,  unless  in  addition  thereto  the 
balance  he  claims  on  the  unsettled  accounts  were  ascer- 
tained to  be  in  his  favour,  and  thrown  into  the  scale. 
It  is  not  the  bMikrupt  who  has  committed  the  alleged 
frauds  according  to  the  petitioner's  own  showing,  but  the 
assignees;  and  it  is  manifest,  that  before  we  can  enter 


28  CASES  IN  BANKRUPTCY. 

18d8«  into  the  question  of  the  propriety  of  expunging  or 
■"^"  replacing  the  proofs  the  assignees  must  be  before 
Mat.        ^^6  Court.     The  bankrupt   is    not  implicated  in  the 

In  the  matter  fj^^d    and  therefore,  as  between  him    and  the  peti- 
of  ... 

Malachy.     tioner  and  this  Court,  there  is  no  ground  in  tliis  respect 

to  stay  the  certificate.     I  admit  that  fraud  committed 
by  others  might  be  a  sufficient  reason  for  staying  a  cer- 
tificate, if  that  fraud  were  fully  established.     But  how 
can  we  in  this  case,  behind  the  back  of  the  assignees, 
who  are  charged  as  the  delinquents,  determine  whether 
fraud  has  been  resorted  to  or  not?   In  the  absence  of 
those  parties  it  is  impossible  to  proceed,  and  therefore 
the  second  and  third  objections  must  fall  to  tlie  ground. 
As  to  the  first,  it  is  disputed  whether  a  balance  in 
favour  of  the  petitioner  exists  or  not.     The  assignees 
swear  they  believe  it  will  turn  out  the  other  way.     At 
all   events   there   is   enough   to    render  it  extremely 
doubtful.     A  party  coming  to  stay  the  certificate  on 
this  ground   should  at   least  show  that  every  proper 
means  have  been  resorted  to  to  procure  the  taking  of 
the  accounts,  or  else  that  he  has  been  delayed  in  so 
doing  by  the  acts  of  the  bankrupt     Ex  parte  Hadley 
turned  upon  the  conduct  of  the  bankrupt,  though  the 
case  shows  that  the  petitioner  used  all  due  diligence. 
It  would  have  been  indeed  wrong  to  give  to  the  bank- 
rupt the  advantage  of  his  own  laches.     If  the  present 
petition  were  granted  it  would  very  properly  be  looked 
on  as  a  precedent  for  staying  the  certificate  in  all  cases 
of  unsettled  account,  which  would  induce  a  manifest 
injustice.     Here  there  is  not  evidence  of  a  single  step 
being  taken  by  the  petitioner  to  get  a  balance  struck, 
except  a  demand  made  on  the  assignees,  which  he  knew 
would  not  be  complied  with.     It  does  not  appear  that 
he  ever  called  on  the  commissioners  to  allow  even  a 
claim  to  be  entered  \  while,  on  the  contrary,  the  assignees 
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swear  that  they  have  done  all  they  could  to  bring  the         1838. 
matter  to  an  issue.     I  think  the  certificate  must  there-         — ^ 

^  Ex  parte 

fore  go.  Mat. 

In  the  matter 
of 
Sir  John  Cross .-  —  Malacht. 

In  my  humble  judgment  the  Court  ought  always  to 

exercise  a  discretionary  power,  whether  it  is  fit  and 

proper   to   stay   a  certificate.     This    Court  sits  here 

judicially  to  determine  such  matters,  and  not  with  mere 

ministerial  functions  to  see  that  the  requisites  of  the 

certificate  have  been  observed.     The  first  objection  to 

this  petition  is,  that  the  assignees  have  not  been  served, 

and  that  in  their  absence  a  creditor  cannot  be  heard  in 

support  of  a  claim  to  stay  the  certificate  on  the  ground 

of  unsettled  accounts   and  an  unascertained  balance 

between  him  and  the  bankrupt.     I  am  of  opinion  that 

this  is  no  objection.     It  seems  to  me  that  in  ex  parte 

Hadley  the  assignees  were  not  brought  before  the  Court ; 

for  the  prayer  of  the  petition  was  silent  as  to  proof. 

I3ut  without  considering  it  as  an  abstract  question,  I 

think  there  is  enough  in  the  present  case  to  justify  our 

proceeding  as   though  they   had   been  de  facto  here. 

They  were  aware  of  the  pendency  of  this  petition,  and 

might  have  appeared ;  and  they  have  sworn  affidavits  in 

opposition,  and  we  may  regard  them  as  brought  here  by 

the  bankrupt.     As  to  the  facts  of  this  case,  I  think  they 

are  quite  sufficient  to  induce  the  Court  to  pause.     If 

the  petition  be  to  any  extent  true  there  have  been 

dealings  to  an  enormous  extent  between  the  petitioner 

and  the  bankrupt,  and  the  debt  due  to  the  former,  as 

he  puts  it,  is  as  large  as  that  of  all  the  other  creditors 

put  together.     Applications  have  often  been  made  to 

the  bankrupt  before  the  bankruptcy,  and  to  his  assignees 

since,  to  come  to  a  settlement  of  their  mutual  accounts. 

The  books  have  been   demanded,   and  at  least  the 
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1838.        respondents  might  have  invited  the  petitioner  to  an 

inspection  of  them.     Instead  of  rendering  accounts  as 
Ejp  parte  '^  .  ° . 

May.         they  ought^  the  assignees  examine  the  petitioner  as  a 

Id  thc^^mattcr  jp^tor  to  the  estate  in  a  hostile  manner,  and  it  would 
Malachy.  have  been  in  that  state  of  things  vain  and  useless  for 
him  to  have  applied  for  the  entry  of  a  claim.  To  my 
mind  it  is  very  evident  that  the  bankrupt  and  his 
assignees  are  colluding  together  to  prevent  the  petitioner 
enjoying  his  right  of  assenting  or  dissenting  to  the 
allowance  of  the  certificate ;  and  when  all  the  facts  of 
the  case  are  considered,  the  Court  ought  to  pause 
before  it  confirms  the  certificate.  It  is  merely  asked  to 
stay  it ;  and  I  think  that  at  least  ought  to  be  granted. 

I  also  tliink  the  certificate  itself  is  defective.  For 
aught  we  can  see  it  may  have  been  signed  before  the 
bankrupt  passed  his  last  examination.  The  date 
thereof  ought  to  appear  on  the  face  of  it 

Sir  George  Rose :  — 

As  to  the  objection  of  the  form  of  the  certificate,  the 
petitioner  has  nothing  to  do  with  it  The  Court  is  to 
look  for  such  requisites,  and  finding  the  absence  of 
them,  may,  if  it  thinks  fit,  send  the  certificate  back  to 
the  commissioners,  in  order  that  the  informality  may 
be  set  right  There  is  no  rule  better  known,  or  more 
strictly,  and  propei*ly  too,  adhered  to,  than  that,  unless 
a  petitioner  to  stay  a  certificate  comes  to  the  hearing 
fully  prepared  at  every  point,  the  certificate  must  go. 
Here  is  a  prayer  before  us  that  accounts  may  be  taken, 
to  the  which  the  assignees  are  necessary  parties,  and 
they  are  not  served.  This,  in  my  mind,  is  a  decided 
objection  to  staying  the  certificate.  The  present  is 
simply  a  question  of  proof,  and  does  not  hinge  on  the 
conduct  of  the  bankrupt  Even  had  die  bankrupt  an*- 
ticipated   tlie  present  hearing  by  a  counter   petition. 
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Btating  the  want  of  service  on  the  assignees  of  the  peti-        1838. 

tion  now  before  us,  the  Court  would  have  been  bound         

to  grant  him  his  certificate  instajUer.  But  it  has  been  HUy. 
said  in  this  case  that  the  certificate  has  been  obtained  ^"  ^^^  matter 
by  fraud,  and  in  proof  of  that  charge  it  is  stated  that  ^TALACHY. 
the  petitioner  was  the  drawer  of  a  bill  which  was 
proved,  and  was  afterwards  expunged  behind  the  back 
of  the  petitioner*  There  is  no  allegation  that  the 
bankrupt  was  a  party  to  or  even  knew  of  tha^  proceed- 
ing. But  suppose  it  had  been  otherwise ;  there  is  no 
fraud  in  that.  The  bill  was  paid,  and  the  assignees  did 
right  to  expunge.  The  petitioner,  who  paid  the  bill  as 
drawer,  might  or  might  not  be  a  surety,  and  so  have  a 
right  to  retain  the  proof.  It  might  or  might  not  have 
been  a  mere  accommodation  bill,  and  the  petitioner 
might  have  been  primarily  liable.  So  it  can  hardly  be 
called  a  fraud,  to  have  expunged  the  proof  when  the 
bill  was  paid.  It  is  not  so  clear  either  that  a  surety 
would  have  any  right  to  interfere  with  the  certificate. 
I  know  of  no  case  where  such  right  has  been  acknow- 
ledged, (a)  But  the  petitioner  puts  it,  that  if  the  debt 
had  remained  on  the  proceedings,  the  balance,  with  that, 
would  have  constituted  him  creditor  to  an  amount  suffi- 
cient to  turn  the  certificate ;  but  he  nowhere  swears  to 
his  belief  as  to  any  precise  amount  of  balance  due  to 
him;  and  on  the  other  side  he  is  met  by  an  affidavit 
showing  the  balance  to  be  the  other  way ;  and  therefore, 
in  that  way  of  looking  at  it,  I  do  not  think  the  peti« 
tioner  has  made  out  his  case. 

The  absence  of  the  assignees  is  another  decided 
objection ;  but  supposing  they  were  here,  there  is  still 
another  party  necessary  to  the  taking  of  these  accounts, 

(a)  See  ex  parU  Rogers,  4  Dea.  S^  Ch,  62?.    S.  C.  8  3f.  4  ^  1 S^^ 
in  which  that  point  it  touched  upon. 
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1838. 


Kjt  parte 


t  pan 
May. 


namely,  GUbard,  the  third  partner.  He  also  ought  to 
have  been  served :  for  it  is  necessary  that  the  Court 
should  somehow  or  other  have  gained  jurisdiction  over 


In  the  matter  ^jj^^  j^  order  to  bind  him  by  the  result  of  the  accounts 
Malachy.  when  taken.  Moreover,  there  is  no  statement  in  the 
petition  that  the  solvent  partners  have  paid  all  the  part- 
nership debts,  nor  does  it  contain  any  offer  of  indemnity 
to  the  bankrupt's  estate ;  indeed  there  actually  appears 
a  debt  proved  against  this  estate,  due  from  the  peti- 
tioner, a  part  only  of  which  the  petitioner  states  he  has 
paid. 

Under  all  these  circumstances  we  must  dismiss  this 
petition,  and  with  costs,  notwithstanding  the  difference 
of  opinion  in  the  minds  of  the  Court. 


Petition  dismissed,  with  costs. 


C.  of  R. 

Nov,  5, 

183& 


When  the  cre- 
ditor of  the 
principal  is  sole 
assignee  under 
a  commission 
against  the 
surety,  and  peti- 
tions for  sale  of 
the  mortgaged 
property,  a  per* 
son  must  be 
appointed  to 
protect  the  in- 
terests of  the 
creditors  of  the 
surety. 


Ex  parte  HAINES.  —  In  the  matter  of  JOHN  BAR- 
NEXT  the  elder  and  JOHN  BARNETT  tlie 
younger. 

1  HE  petitioner  was  the  acting  public  officer  of  a 
joint  stock  banking  company,  called  the  Bank  of  Bir- 
mingham. 

John  Bamett  tlie  elder  was  a  customer  of  the  bank, 
and  in  the  month  of  May  1833  was  largely  indebted 
to  them  upon  his  banking  account. 

On  the  8th  of  May  1833  John  Bamett  the  elder  de- 
posited with  the  bank  the  title  deeds  of  some  freehold 
property  at  Birmingham  Heath,  of  which  he  was  seised 
in  fee;  and,  by  an  agreement  in  writing  between  them, 
it  was  declared  that  such  title  deeds  were  so  deposited 
as  a  security  to  the  bank  for  the  debt  then  due,  and  for 
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any  sum  of  money  which  might  become  due  to  them        1838. 
from  John  Bamett  the  elder,  on  the  balance  of  his       „ 

Ex  parte 

account,  and  for  any  bills  of  exchange  or  promissory       Haines. 
notes  bearing  his  name,  which  were  then  or  might  be  '"  the^matter 
in  the  hands  of  tlie  bank,  not  exceeding  the  sum  of      Babnktt 
1,200/.;  and  it  was  also  declared,  that  the  sum  then 
due  or  to  become  due  from  John  Bamett  the  elder  to 
the   bank  should  be  a  charge  on  the   said   freehold 
premises. 

Shortly  previous  to  the  10  th  of  December  1835  the 
bank  called  upon  John  Bamett  the  elder  for  further 
security  for  payment  of  what  was  then  or  might  there- 
after become  due  from  him  to  them. 

On  the  10th  of  December  1835  John  Bwmett  the 
younger  gave  to  the  bank  a  guarantee  for  the  payment 
of  what  then  was  or  might  thereafter  become  due  to 
them  from  John  Bamett  the  elder. 

Subsequent  to  this  transaction,  and  before  the  8th  of 
February  1836,  John  Bamett  the  elder,  at  the  request 
of  the  bank,  and  in  order  the  better  to  secure  tlie  pay- 
ment by  him  of  the  debt  then  due  or  which  thereafter 
might  become  due  from  him  to  the  bank  on  the  balance 
of  his  banking  account,  not  exceeding  the  sum  of 
5,000/.,  deposited  with  them  two  several  indentures  of 
demise  of  certain  property  in  the  county  of  Warwick, 
dated  the  30th  of  May  1834  and  the  27th  of  July  1835, 
and  a  counterpart  of  an  indenture  dated  the  31st  of 
December  1834,  being  an  underlease  of  part  of  the  pro- 
perty comprised  in  the  indenture  of  the  30th  of  May 
1834. 

Previously  to  and  at  the  time  of  the  deposit  of  the 
last-mentioned  deeds  with  the  bank,  John  Bamett  the 
elder  had  agreed  with  John  Bamett  the  younger  for  the 
sale  to  him  of  his  the  said  John  Bam.ett  the  elder's 
estate  and  interest  in  the  premises  comprised  in  the  said 
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1838.        indentures  of  the  20th  of  January  1831,  the  SOth  of 

,       May  1834^  and  the  27th  Qf  July  1835;  and  therefore, 

Haines.       upon  the  occasion  of  the  last-mentioned  deposit  with 

In  the^  matter  ^|^^  y^^^^  ^^  agreement  in  writing,  dated  the  8th  of 

Babnett      February  1836,  was  made  between  John  Bamett  the 
younger  of  the  first  part,  John  Bamett  the  elder  of  the 
second  part,  and  the  trustees  of  the  bank  of  Birmingham 
of  the  third  part,  whereby  it  was  recited,  that,  in  consi- 
deration of  the  said  bank  having  then  already  advanced 
large  sums  of  money  to  John  Bamett  tlie  elder  in  his  bank- 
ing account  with  them,  and  having  consented  to  continue 
his  account,  that  as  an  inducement  to  them  so  to  do  tlie 
said  John  Bamett  the  younger  declared  and  agreed  that 
the  said  indentures  of  the  SOth  of  May  1834  and  the  27th 
of  July  1 835,  the  right,  title,  and  interest  of  the  said  John 
Bamett  the  elder  in  and  under  such  leases  having  been, 
as  therein  stated,  contracted  to  be  assigned  by  the  said 
John  Bamett  the  elder  to  the  said  John  Bamett  the 
younger,  and  also  the  other  indenture  of  the  31st  of 
December  1834,  should  be,  and  that  the  same  inden- 
tures were,  upon  the  execution  thereof,  deposited  with 
the  said  bank,  as  a  security  for  the  repayment  to  the 
said  bank  of  all  sum  and  sums  of  money  which  then 
was  or  thereafter   should  bedue  from  the  said  John 
Bamett  the  elder  to  the  said  bank,  upon  his  banking 
account,  or  upon  any  of  the  accounts  particularized  in  a 
certain  agreement  or  guarantee  of  the  said  John  Bamett 
the  younger,  dated  the  10th  of  December  then  last  past  • 
and  the  said  John  Bamett  the  elder  and  John  Bamett 
the  younger  thereby  severally  declared  and  agreed,  to 
and  with  the  trustees  of  the  said  bank,  that  the  afore- 
said indenture  dated  the  20th  of  January  1831   (the 
right,  title,  and  interest,  subject  only  to  the  claim  of 
the  said  bank  thereon,  having  been,  as  therein  stated, 
agreed  to  be  conveyed  by  the  said  John  Bamett  the 
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elder  to  the  said  John  Bamett  the  younger,)  should         1838. 
remain  in  the  custody  of  the  said  bank,  for  the  like 
purposes  as  are  therein  declared  concerning  the  said       Haines. 
leasehold  deeds;  and  as  a  further  security  to  the  bank,  '"  ^^^  matter 
the  said  John  Bamett  the  younger  thereby  also  agreed      Barnett 
that  counterparts  of  all  leases  of  the  said  premises,  when  another. 

granted,  and  also  certain  deeds  and  evidences  of  title 
relating  to  certain  freehold  hereditaments  in  George 
Street,  Birmingham,  conveyed  or  then  about  to  be  con- 
veyed to  the  said  John  Bamett  the  younger,  should,  as 
soon  as  completed,  be  deposited  in  the  custody  of  the 
bank,  and  should  be  subject  in  every  respect  to  this 
agreement,  and  the  provisions  therein  contained,  on  the 
part  of  the  said  John  Bamett  the  younger,  so  far  as  the 
same  could  be  applicable  thereto;  and  the  said  John 
Bamett  the  younger  and  John  Bcumett  the  elder  thereby 
agreed  to  execute,  upon  demand,  to  the  trustees  of  the 
bank,  good  and  valid  mortgages  of  the  said  leasehold 
premises  and  of  the  freehold  hereditaments,  free  from 
all  incumbrances,  excepting  any  underleases  which 
might  be  granted  thereout,  and  to  deduce  good  and 
marketable  titles  to  the  premises;  and  the  said  John 
Bamett  the  younger  also  agreed,  that  all  expenses  inci- 
dent to  the  said  mortgages  and  the  deduction  of  the 
said  titles,  and  to  the  agreement,  should  be  borne  and 
paid  by  him,  and  that  the  mortgages  should  be  pre- 
pared by  the  liank,  and  should  contain  powers  or  trusts 
for  sale,  and  all  other  provisions  and  conditions  usual 
in  mortgages  of  the  like  nature;  and  it  was  thereby 
agreed,  that  in  the  meantime,  and  until  the  mortgages 
should  be  made  and  executed,  the  agreement  should 
create  a  good  and  valid  lien  or  charge  upon  the  pre- 
mises to  the  extent  of  a  sum  not  exceeding  at  any  time, 
from  time  to  time,  the  sum  of  5,000/. 

D  2 


36  CASES  IN  BANKRUPTCY. 

18S8.  On  the  12th  day  of  November  1836  it  was  agreed 

between   John   Bamett    the   elder,    John    Bamett   the 

Haines.       younger,  and  James  Pearson^  as  manager  and  on  the 
In  the^  matter  behalf  of  the  bank,,  that  1,000/.  should  be  raised  by 

Barnett      mortgage  of  the  premises  comprised  in  the  indentures 
and  another.    ^^  ^^^  q^^^  ^^y  jq34  ^^^  ^^e  31st  December  1834, 

and  should  be  applied  in  part  payment  of  the  money 
then  owing  to  the  said  bank  by  John  Bamett  the  elder ; 
and  it  was  also  agreed,  that,  subject  to  the  title  of  the 
intended  mortgagee  in  respect  of  the  1,000/.,  and  the 
interest  thereof,  the  deeds  and  premises  should  be 
charged  with  the  payment  unto  the  bank  of  the  money 
from  time  to  time  owing  by  John  Bamett  the  elder,  on 
the  balance  of  his  banking  account,  not  exceeding 
5,000/.  And  in  order  to  enable  John  Bamett  the  elder 
and  John  Bamett  the  younger  to  raise  the  1,000/^,  the 
bank  delivered  unto  them  the  indentures  of  the  30th 
May  1834  and  the  31st  December  1834,  for  the  pur- 
pose of  being  delivered  to  the  mortgagee,  subject  to 
whose  mortgage  the  bank  were  to  retain  their  security. 

In  pursuance  of  this  agreement,  the  1,000/.  was  raised 
by  way  of  mortgage  on  the  premises  comprised  in  the 
indentures  of  30th  May  1834  and  the  31st  December 
1834,  and  the  premises  were  assigned  and  those  deeds 
delivered  to  Pavl  Moore  the  mortgagee,  as  a  security 
for  the  sum  and  interest. 

Messrs.  Stubbs  and  Rollings^  the  solicitors  of  the  bank, 
prepared  the  draft  of  a  charge  to  the  bank  on  tlie  deeds 
and  premises  comprised  in  the  said  indentures  of  the 
30th  day  of  May  1834  and  the  31st  day  of  December 
1834,  subject  to  the  mortgage  of  1,000/.  charged 
thereon  to  Mr.  Moore^  and  on  the  4th  January  1837 
forwarded  the  same  to  Barnett  the  elder,  for  his  perusal 
and  approval ;  and  they  also  sent  with  such  draft  a  letter 
as  follows: — 
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« Sir,  1838. 

"  *  Yourself  and  the  bank/    According  to  your  request  

we  send  you  the  draft  of  a  further  charge  on  the  pre-  Haines. 

mises  in  mortgage  to  Mr.  Moore^  instead  of  sending  it  '"  ^^^  matter 

to  Messrs.  Lee  and  Hunt,     We  will  thank  you  to  peruse  Barnbtt 

it,  andiet  us  have  it  immediately,  in  order  that  it  may  *"^  another, 
be  executed." 

The  draft  was,  on  the  6th  of  January  1837,  returned 
to  the  said  Messrs.  Stubbs  and  RolKngSy  accompanied  by 
a  letter  from  Bamett  the  elder,  as  follows : — 

"  To  the  Directors  of  the  Bank  of  Birmingham. 

"  Gentlemen, 
'^  When  you  consented  to  let  me  have  the  leasehold 
writings  as  to  property  in  Reservoir  Lane,  in  order  to 
mortgage  the  same  to  Mr.  Paul  Moore  for  1,0002.  and 
interest,  I  distinctly  stated  to  you  that  it  was  my  inten- 
tion to  sell  the  premises;  and  that  whatever  monies 
were  coming  to  me,  after  payment  of  the  principal, 
interest,  and  all  expenses,  should  be  paid  by  me  to  your 
bank ;  and  I  beg  to  repeat  that  from  that  intention  I 
have  never  varied  for  a  moment;  I  shall  abide  thereby. 
In  order  to  satisfy  you  that  such  is  my  intention,  I  have 
requested  Mr.  Eyre  Lee  to  attest  my  signature  to  this 
letter." 

Relying  upon  the  said  letter,  the  bank  did  not  press 
for  the  immediate  execution  of  any  instrument  charging 
the  premises  mortgaged  to  Moore  with  the  money  then 
due  to  the  bank  by  Bamett  the  elder  on  the  balance  of 
his  banking  account 

Moore  was  informed  of  the  securities  of  the  bank, 
and  that  it  was  the  intention  of  the  bank,  and  Bamett 
tlie  elder  and  Bamett  the  younger,  that  the  bank  should 
relinquish  their  lien  on  the  indentures  of  the  30th  May 
1834  and  the  31st  December  1834,  and  their  equitable 
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1838.        charge  on  the  premises  therein  comprised,  only  so  far 
^  as  might  be  necessary  for  the  purpose  of  securing  the 

Ex  parte       _  ^_-,         ,  . 
Haines.        l^OOO/.  and  mterest 

In  the  matter  On  the  10th  AprQ  1838  a  fiat  issued  against  John 
Barnett  Bamett  the  younger,  and  the  petitioner  was  appointed 
sole  assignee;  and  on  the  16th  April  1838  a  fiat*  issued 
against  John  Bamett  the  elder. 

At  the  date  of  the  fiat  against  John  Bamett  the 
elder  he  was  indebted  to  the  bank  in  the  sum  of 
3,656^  lOs.  Ud. 

The  petition,  after  stating  the  above  facts,  prayed  a 
reference  to  the  commissioners  under  the  fiat  against 
Bamett  the  elder  to  take  an  account  of  all  monies  due 
to  the  bank  from  Bamett  the  elder,  and  for  a  sale  of  all 
the  estate  and  interest  of  both  the  bankrupts  in  the 
premises  comprised  in  the  said  several  indentures,  and 
that  the  monies  to  arise  from  the  sale  might  be  applied 
in  the  usual  manner,  with  leave  to  prove  for  the  de- 
ficiency under  the  said  fiat  against  Bamett  the  elder. 

Mr.  lA  Russell  and  Mr.  J.  E.  Armstrong  for  the 
petitioner. 

Mr.  Swanston  for  the  respondent. 

Erskine,  C.  J. : — Bamett  the  younger  is  a  party  to  tlie 
arrangement,  and  appears  to  have  an  interest  in  the 
proper^  in  question.  Ought  he  not  to  have  been 
brought  here? 

Mr.  Russett: — There  is  no  interest  remaining  in  him. 
The  petitioner,  as  assignee  under  the  fiat  against  him, 
takes  all  such  interest  as  he  had  in  the  property  in 
question,  and  is  therefore  competent  to  ask  for  the 
present  order,  and  to  bind  his  bankrupt  by  the  effect 
of  it.   As  assignee,  he  is  competent  to  consent  that  such 
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interest  as  be  had  should  be  dealt  with  as  prayed^  for        1838. 
the  benefit  of  the  bank.  — — 

Ex  parte 
Per  Curiam: — It  is  impossible  to  conceal  that  Bamett  ,    ^^'^m^tter 
the  younger  has  an  interest  in  the  question  before  us,  of 

of  which  his  creditors  have  an  option  to  avail  them-  ^^j  another, 
selves,  if  they  think  fit  The  petitioner,  though  as- 
signee, and  as  such  representing  the  body  of  creditors, 
has  no  interest,  except  to  get  this  order  for  the  benefit 
of  the  bank.  Various  questions  may  arise  as  to  the  bills, 
as  between  the  two  estates  of  the  elder  and  younger  Bar- 
nettj  and  among  others  it  may  also  be  insisted  that  the 
mortgage  discharged  the  suretyship.  The  Court  cannot 
be  assured  by  the  consent  of  the  party  whose  private 
interest  it  is  to  get  the  order  prayed  for  that  the  cre- 
ditors at  large  are  willing  such  an  order  should  be  made. 

Ordered,  That  the  petition  should  stand  over,  in 
order  to  call  a  meeting  of  the  creditors  of  Bar^ 
nett  the  younger,  to  institute  an  enquiry  as  to 
the  interest  which  he  had,  and  to  appoint  per- 
sons, in  the  nature  of  assignees,  to  protect  such 
interest  as  was  found  to  exist.  The  petitioner 
not  to  interfere  in  such  meeting  or  choice* 


Ex  parte  ELLIS.— In  the  matter  of  GRIGG.  C.  of  R. 

Mr.  O.  ANDERDON  applied  that  a  town  fiat  might        L.  C. 
issue  instead  of  one  directed  to  a  country  fiat  commis-    Nov.  5  §•  6, 
sioner  at  Gosport,  upon  an  affidavit,  that  out  of  thirty  Lo^j^figJ^ 
creditors,  twenty-eight,  whose  debts  amounted  to  2,754L,  instead  of  at 
and  who  resided  in  London,  were  anxious  to  have  the  able  when  large 
application  granted.    The  total  amount  of  debts  did  not  ^'^^^^ 

appear.  *;;  London. 

*  *  Costs  payable 

in  the  first  instance  by  the  petitioning  creditor,  to  be  recouped  out  of  the  estate. 
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1838.  llie  Court  made  the  order^  but  directed  that  the 

.  petitioning  creditor  should  pay  the  costs  of  the  removal 

In  the  matter  ^        ^ ,  .  , 

of  out  ox  his  own  pocket. 

GaiGG. 

^  ^  ^  The  subject  was  afterwards  mentioned  by  Mr.  Ander- 

don   to   the  Lord  Chancellor,  who   directed  that  the 

petitioning  creditor  should  pay  the  costs  in  the  first 

instance  only,  to  be  reimbursed  out  of  the  estate. 


C.  of  R.  In  the  matter  of  CROSSLEY. 

Nov.  23.      fj^ 
1838.         1  HIS  was  an  application  by  tlie  bankrupt,  praying  that 

Upon  an  ap-  he  might  be  brought  up  from  York  Castle  to  Hudders- 
bankrupt  to  be  fi^ld,  to  be  reexamined  before  the  commissioners  at  the 
reexamined,       ^^g^g  ^f  j^jg  estate,  and  also  for  his  discharge  from  cus- 

tbe  rc-examma-  '  » 

tion  will  be  tody.  It  appeared  that  he  had  been  brought  up  twice 
there  are  funds,  before,  but  had  been  remanded,  and  had  since  remained 
*aid^*t  of  ^e  "^  custody  for  the  last  eighteen  months.  He  had  also 
estate.  been  twice  indicted  for  perjury  and  concealment  of  his 

effects,  but  was  now  desirous  of  giving  a  more  satis- 
factory account  of  his  estate  and  conduct.  His  assignees 
had  2,000/.  of  his  estate  in  hand,  and  he  swore  that 
he  had  no  pecuniary  means  of  causing  himself  to  be 
brought  up. 

The  Court,  under  the  circumstances,  ordered  that 
he  should  be  brought  up  before  the  commissioners,  and 
the  costs  be  borne  by  the  estate,  but  could  not  enter 
into  the  question  as  to  his  discharge. 

Mr.  Swanston  for  the  petition,  (a) 

(a)  See  Rex  v.  Jackson,  iT.R.  Hibbert,  id.  245.    See  as  to  wit- 

654 ;   ex  parte  Graham^  2  Bro.  ness,  ex  parte  Baxter,  8  Barn*  <$■ 

C.  C.   48  ;    ex   parte    Bardtvell^  Cr«,  344  j  Mont,  ^  AI,  \Q. 
1  Mont,  ^  Ayr,  195;  Turner  v. 
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Ex  parte  BOUSFIELD.  —  In  the  matter  of  n     f  R 

BOUSFIELD.  i^^\«; 

Mr.  BOUSFIELD  was  one  of  the  deputy  registrars        ^^^' 
of  the  Court  of  Bankruptcy.     His  salary  was  payable  ^j^^^^^^ 
quarterly,  and  had  been  received  by  him  up  to  the  registrar  who 
11th  April  1838.     On  the  19th  of  May  following  he  benefit  of  the 
resigned  his  office,  and  subsequently  took  the  benefit  of  ^e*cw  rf** 
the  Insolvent  Debtors  Act.     By  the  1  &  2  W.  4.  c.  56.  Review  will  not 

oroef  the  uftv^ 

8.50.,  under  which  the  appointment  to  the  office  had  ment  of  arrears 
been  made,  it  is  enacted,  that  if  any  person  for  the  time  ^e^nrX^a 
heins  holding  the  said  office  should  resign  the  same,  he  **"«  refusal  of 

,       7 ,  ,  •  1   J  •  u  -11  ***«  insolvent 

should  be  entitled  to  receive  such  proportionable  part  assignee  to 
of  his  salary  as  should  have  accrued  during  the  time  '*^*^®  *** 
that  such  person  should  have  executed  his  office  since 
the  last  payment.  Mr.  Bausfield  had  executed  the  duties 
of  his  office  until  he  resigned.  The  sum  of  62L  Qs,  5d. 
had  accrued  due  to  him  between  the  11th  of  April  and 
the  19th  of  May  1838^  the  day  of  his  resignation. 
Application  having  been  made  by  Mr.  Bousfield  to  the 
Accountant  in  Bankruptcy  for  payment  to  him  of  the 
said  sum  of  62iL  &«.  5cf.,  but  he  having  declined  to  pay 
the  money  on  the  ground  that  it  belonged  to  the 
assignee  under  the  insolvency, — 

Mr.  Tioiis  applied  for  a  declaration  from  this  Court 
that  Mr.  Btn^field  was  entitled  to  the  money,  the  as- 
signees under  the  insolvency  having  refused  to  receive 
it,  and  that  the  accountant  might  be  directed  to  pay  it 
over  to  him. 

^vr  John  Cross:  —  This  Court  cannot  interfere.  If 
there  had  been  any  dispute  between  two  officers  of  this 
Court  the  matter  might  very  properly  have  been 
addressed  to  it;  but  this  is  not  the  case  here. 

Application  refused. 
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Jan.  \% 
1839. 


PROMOTIONS. 

The  Right  Honourable  Thomas  Erskine^  the  Chief 
Judge  of  the  Court  of  Review,  having  been  appointed 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  Sir 
J.  Cross  and  Sir  G.  Rose  sat  in  his  absence. 


Jatu  12, 
1639. 

Ad  Implication 
for  appropria- 
tion of  funds 
under  a  separate 
fiat  need  not 
stand  over  be- 
cause a  subse- 
quent joint  fiat 
has  issued» 
under  which  a 
petition  to 
supersede  the 
separate  fiat  is 
pending. 


In  the  matter  of  HADDON. 

Mr.  PIGGOTT,  on  this  case  being  called  on,  applied 
that  the  petition  might  stand  over. 

The  petition  prayed  that  certain  funds  might  be  set 
apart  for  the  petitioners,  as  a  separate  fiat  had  issued 
against  the  bankrupt ;  and  after  this  petition  was  pre- 
sented a  joint  fiat  issued,  and  a  petition  was  pending  to 
supersede  this  separate  fiat.  He  therefore  asked  that 
the  present  petition  might  stand  over  till  the  result  of 
the  petition  to  supersede  was  known. 

Sir  G.Bose: — One  fiat  we  presume  must  be  good. 
The  order  to  be  made  on  the  present  petition  is  quite 
independent  of  the  result  of  the  petition  to  supersede ; 
and  if  we  make  any  order  under  the  existing  fiat,  its 
being  subsequently  superseded  in  favour  of  a  joint  fiat 
can  in  nowise  affect  it.  The  circumstances  therefore 
afford  no  ground  for  delaying  the  present  petition. 
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Ex  parte  ANN  RICHARDSON.  — In  the  matter  of      C.of  R. 

CHRISTOPHER  RICHARDSON.  Jba.  14, 

1839. 

A  casual  oon- 
Tersation  is 
sufficient  notice 
to  prevent 


Mr.  RICHARDSON,  the  bankrupt,  was  one  of  the 

original   shareholders   in   certain   mines  in  Germany. 
The  produce  consisted  of  copper,  silver,  lead,  and  iron ;  reputed  owner- 
and  the  property  in  them  was  transferred  by  deeds  re-  Court  will  re- 
gistered in  the  German  courts  to  three  English  trustees,  ^^^^^L 

for  the  benefit  of  thirty-six  shareholders.  »*  J*^  *o  invali- 

date transfer  of 

Mr.  Richardson  applied  to  his  sister,  the  petitioner,  «*>««»  ^y  ^i^*"® 
for  a  loan  upon  the  security  of  these  shares.     She  con-  ownership, 
sented,  and  sold  2,000/.  three  per  cent,  annuities,  and 
paid  the  proceeds,  l,800iL,  to  her  brother,  on  the  1st  of 
March  1837. 

On  the  same  day  he  delivered  to  his  sister  a  packet, 
on  which  was  indorsed,  in  his  own  handwriting,  the 
following  words :  ^^  Shares  in  the  German  mines,  the 
property  of  Miss  Richardson*^ 

The  packet  contained  the  original  certificates  of  the 
mining  shares,  and  also  a  receipt  for  the  sum  paid  by 
him  upon  a  call  on  the  shares,  together  with  a  memo- 
randum in  the  bankrupt's  handwriting,  addressed  to  the 
petitioner,  as  follows : 

<<  Limehouse,  1st  March  1837. 
**  My  dear  Ann, 
<<  The  accompanying  two  shares  in  the  German 
Mining  Company  (Nos.  74  and  75),  and  for  which  I 
have  this  day  been  offered  2,100/L,  I  deposit  with  you 
as  a  security  for  the  2,00021  three  qper  cent,  reduced 
annuities  you  have  this  day  placed  at  my  disposal ;  and 
I  do  hereby  engage  to  transfer  the  said  two  shares  to 
you,  on  being  requested  so  to  do. 

<^  (Signed)      Christopher  Richardson." 

"  To  Miss  Ann  Richardson." 
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18S9.  On  receiving  this  packet  she  put  the  same,  together 

with  other  documents  belonging  to  her,  into  another 
Richardson,  packet,  and  sealed  the  whole  up  with  her  seal. 
In  the^matter  rp^^  petition  then  stated,  that  the  petitioner  then 
Richardson,  proposing  a  visit  to  the  continent,  and  being  then  resi- 
dent in  the  house  of  her  said  brother,  and  having  no 
suitable  place  of  deposit  for  the  security  of  the  said 
packet, '  delivered  the  same  in  its  sealed  state  and 
condition,  with  its  before-mentioned  contents  or  enclo- 
sures,  to  the  said  Christopher  Richardson,  for  safe  cus- 
tody, requesting  him  to  take  charge  thereof;  which 
he  consented  to  do,  expressing  his  intention  to  place 
the  same  for  that  purpose  in  the  iron  safe  in  his  count- 
ing-house, and  which  he  accordingly  did.  That  the 
petitioner  shortly  afterwards  visited  the  continent,  and 
returned  home  to  her  said  brother's  house  in  the  second 
week  in  November  1837 ;  shortly  after  which  she  re- 
quested him  to  re-deliver  the  said  packet  to  her,  and 
the  said  Christopher  Richardson  did  accordingly  return 
the  said  packet  to  the  petitioner,  with  the  seal  perfect, 
unbroken,  and  in  all  respects  in  the  same  state  and 
condition  as  when  she  delivered  it  to  him  as  aforesaid ; 
and  the  said  certificates,  receipt,  and  letter  have  ever 
since  been  in  the  possession  of  the  petitioner.  That 
the  said  German  Mining  Company  was  established  for 
the  working  of  mines  in  the  kingdoms  of  Bavaria  and 
Russia  and  the  grand  duchy  of  Nassau,  and  was  pos- 
sessed of  and  interested  in  various  mines  or  mining 
properties,  or  interests  and  rights  of  mining,  locally 
situate  in  those  countries,  the  same  being  property  of 
an  immovable  nature  or  character.  That  the  said  mines 
or  mining  property  have  been  conveyed  to  the  trustees 
for  the  said  company,  of  whom  Bernard  Hebeler,  there- 
after named,  was  one,  being  shareholders,  their  heirs  and 
assigns  for  ever,  in  trust  for  themselves  and  the  other 
shareholders  of  the  said  company,  of  whom   the  said 
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bankrupt  was  one.    That  the  said  company  was  not  of  a        1839. 
trading  or  commercial  description,  but  was  to  all  intents        — — 
and  purposes  a  mining  company.     That  the  shares  of  Richardson. 
the  said  company  were  not  goods   and  chattels,  but  re-  '°  '*'®  matter 
present  the  interest  of  the  members  in  mines  or  mining    Richardson. 
property.     That  it  is  provided  by  the  deed  of  the  said 
company  that  no  shares  of  the  said  company  shall  be 
transferred  or  assigned  without  the  consent  of  a  board 
of  directors ;  and  that  on  a  transfer  being   made  the 
original  certificate  or  certificates  of  the  party  transfer- 
ing  the  same  shall   be  delivered  up  to  the  directors 
to  be  canceUed,  and  a  new   certificate  or  certificates 
shall   be   given  to   the   party  to  whom  such  transfer 
shall    be  made.     That  due  notice  of  the  said  deposit 
of  the  said  shares,  and  of  the  title  and  interest  of  the 
petitioner   under   the  same,  was  in  fact  given  to  the 
said  company  and  to   the  board  of  directors   before 
the  said  bankruptcy  of  the  said  Christopher  Ridiardson. 
That  the  facts  and  particulars  of  the  said  deposits  of  the 
said  two  shares  by  the  said  Christopher  jRichardsoUy  by 
way  of  security  to  the  petitioner  upon  the  said  loan  or 
advance  by  her,  were  afterwards,  and  a  considerable 
time  before  the  said  bankruptcy,  distinctly  communi- 
cated and  made  known  by  the  said  Christopher  Richard- 
son to  the  said  Bernard  Hebeler,  then  and  still  one  of 
the  directors  of  and  a  trustee  as  before  mentioned  for 
the  said  company,  who  was  a  near  connexion  of  the 
petitioner,  he  having  married  a  near  relation  of  her's ; 
and  he  was  and  continued  from  that  time  to  the  time  of 
the  said  bankruptcy  perfectly  well  aware  of  the  peti- 
tioner's title  and   interest  in  the  two   mining   shares 
under  and  by  virtue  of  such  deposit.    That  at  a  meeting 
of  a  board  of  directors  of  the  said  company,  at  which 
the  said  Bernard  Hebeler  was  present,  upon  the  name 
of  the  said  Christopher  JRichardsony  together  with  other 
shareholders,  being  mentioned  by  the  secretary  to  the 
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1839.        said  board  as  not  having  paid  the  amount  payable  under 
•"— "        a  call  upon  shares  then  lately  made,  the  said  Bernard 
Richardson.   Hebeler  then  openly  stated  and  made  known  to  the  said 
In  the  matter  boards  Jn  the  hearing  of  the  directors  and  secretary 
Richardson,   then  present,  that  the  said  Christopher  Richardson  had 
mortgaged  his  said  shares  to  his  sister,  Miss  lUchardsonf 
the  petitioner;   and  that  the  amount  of  the  said  call 
would  be  paid  by  her ;  and  which  last-mentioned  state- 
ment was  made  before   the  bankruptcy  of  the  said 
Christopher  Richardson.     That   the  said  assignees,   in 
prosecution  of  their  said  claim,  have  lately  expressed 
their  intention  and  in  &ct  intended  to  commence  some 
action  at  law  or  other   proceedings  against  the  peti- 
tioner for  the  recovery  of  the  said  certificates  of  the 
said  shares;  and  the  petitioner  was  advised  that  the 
said  assignees  ought  in  the  meantime  to  be  restrained, 
by  the  order  and  injunction  of  this  Court,  from  com- 
mencing or  prosecuting  any  such  action  or  other  pro- 
ceedings for  the  recovery  of  such  certificates* 

The  petitioner  prayed  that  she  might  be  declared  an 
equitable  mortgagee,  and  that  the  assignees  might  be 
restrained  from  prosecuting  any  action  for  recovery  of 
the  certificates. 

Mr.  Anderdouy  for  the  petitioner,  stated  that  this  was 
a  clear  equitable  mortgage,  the  consideration  beyond 
dispute,  the  property  of  the  lady  in  the  funds  having 
been  sold  out  and  received  by  the  bankrupt  The 
affidavit  of  Mn  Barnard  Hebeler,  one  of  the  directors, 
and  a  personal  friend  of  the  family,  together  with  the 
evidence  of  the  secretary  to  the  company,  prove  the 
notice  relative  to  the  shares.  Mr.  Hebder  deposed  that 
the  bankrupt  applied  to  him  for  a  loan,  when  he  advised 
him  to  part  with  his  shares,  but  was  told  that  they  were 
already  pledged  to  the  petitioner  for  2,000/. ;  that  on  a 
subsequent  occasion,  the  day  of  the  bankrupt's  insol- 
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Tency,  at  a  meeting  of  the  directors,  allusion  having        1839. 

been   made  to  arrears  of  calls  due  on  Mr.  Richard-        

«on's  shares,  he  notified  the  transfer  to  the  sister,  and  an  Richardson. 

inquiry  was  made  by  the  secretary  to  know  who  should  ^"  **"®  matter 

be  applied  to  for  payment.  Richabdson. 

On  a  vivd  voce  examination,  Mr.  James,  secretary  to 
the  company,  stated,  upon  the  examination  of  Mr.  An^ 
derdan,  that  he  well  remembered  the  meeting  of  directors 
on  the  morning  of  the  7th  of  December,  and  heard 
Mr.  Hfbder  mention  the  mortgage  and  transfer  of 
shares  to  Mr.  lUchardsori^  sister.  One  of  the  directors, 
a  creditor,  objected  to  the  transfer.  The  meeting  was 
over  about  three  o'clock;  and  he  believed  tlie  decla- 
ration of  insolvency  was  filed  the  same  evening. 

This  witness  being  examined  by  the  Court  stated, 
that  Mr.  Richardson  paid  the  calls  on  the  shares.  Since 
the  bankruptcy  they  have  been  paid  by  the  assignees. 
Mr.  Riduxrdson^s  difficulties  were  the  subject  of  con- 
versation before  Mr.  Hebeler^s  mention  of  the  deposit  of 
the  shares  with  Miss  Richardson,  His  observation  was 
incidental  and  casual.  Had  it  been  a  formal  notice  of 
transfer  he  should  have  made  a  minute  of  it,  which  he 
had  not  done.  It  is  the  custom  in  the  company  to  ask 
leave  of  the  board  for  transfer  of  shares.  When  this  is 
not  done  the  shares  are  treated  as  in  the  hands  of  the 
original  holders.  Such  applications  were  previous  to 
transfer;  the  board  knew  nothing  of  deposits  by  way  of 
mortgage. 

Mr.Baconj  on  the  same  side,  said  that  this  notice 
was  sufficient,  and  referred  to  Smith  v.  Smith  (a),  ex  parte 
Harrison  in  the  matter  of  Medley.  (J)  By  the  rules  of 
the  company,  no  transfer  of  the  shares  subsequent  to 
that  to  the  petitioner  could  have  been  made  without 


(a)  4  Tyrw.  54;  S.C.  8  Crom.  Mee.  ^  R.  201. 
(6)  5  Mont,  <$•  Ayr,  506. 
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1839.        delivery  up  of  the  certificates;  and  no  transfer  could 

have  been  made  by  the  bankrupt  without  possession 

RicHAEJ)60N.    of  the   certificates,  which  were   in   the  hands  of  the 

In  the^  matter  petitioner.     Before  the  act  of  bankruptcy  the  reputed 

Richardson,    ownership  by  the  bankrupt  had  ceased.     All  that  was 

required  in  this  kind  of  case  was  knowledge,  and  not  a 
formal  notice. 

Mr.  Stvanston  and  Mr.  Russell  for  the  assignees :  — 
Sufficient  has  not  been  done  to  prevent  the  operation 
of  the  clause  relating  to  the  reputation  of  ownership. 
The  certificates  were  not  actually  in  the  petitioner's  pos- 
session until  after  the  bankruptcy.  The  alleged  notice 
was  a  mere  casual  conversation  amongst  strangers, 
without  Miss  Richardsan^s  cognizance  (a);  and  in  the 
case  of  Smith  v.  Smith  {b)  the  notice  was  to  one  of  the 
trustees  of  private  property;  and  with  respect  to  the 
allegation  in  the  petition,  that  this  case  is  not  within 
the  statute,  as  it  is  in  the  nature  of  real  property^  the 
answer  is  obvious;  this  point  was  fully  discussed,  and 
the  law  settled,  that  in  cases  of  this  nature  the  property 
is  personal.  Ex  parte  LanccLster  Canal  Company,  (c)  This 
point  has  lately  been  under  the  consideration  of  the 
Lord  Chancellor  relative  to  property  in  Scotland  (d) ; 
and  although  judgment  has  not  yet  been  pronounced, 
the  result  seems  to  be  clear,  {e)    And  if,  as  the  petitioner 

(a)  Ex  parte  Curtit,  4  Dea.  4  (<?)  SeeStailh  v.  Topfiing,  2  Nev. 

Ch,  354.  6^  Man,  421 ;  Slorer  v.  Hunter ^ 

{b)  4  Tyrw,  54;  S.C.  2  Crom.  S  B.S^C,  370;  ex  parte  Smithy 

Mee.  ^B.  S3l.  Buck,  140;  Darbj^ y. Smith, ST.R. 

(c)  Mont.  <J  Bli.  94.     S.  C.  82 ;  Arbouin  v.  Willianu,  1  Byan 
1  Dea.  4-  C%.  411.  4-  ikr.  74.  sed  query.    See  Jones 

(d)  Ex  parte  Pollard  in  the  v.Dtvyer,  \  5  East,  21 ;  ex  parte 
matter  of  Courtney ^  heard  before  jyobree,  8  Ves.  82 ;  WydounC% 
the  Lord  Chancellor,  8th  August  ca.  1 1  Ves.  Z*l\ex parte  Dufrene, 
and  6th  November  1838.  See  1  Vet,^B,5i;  I  Bote,  333;  and 
this  case  before  the  Court  of  ITiomas  v.  Desanges,  2  Bam.  4* 
Review,  3  Mont.  4*  ^y.  340.  Aid.  586. 
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insistSy  this  is  to  be  considered  as  real  estate,  the  lex        1889. 
hd  most  be  considered^  and  the  German  law  does  not        , 

hx  parte 

recognize  equitable  mortgages.  Richardsok. 

In  the  matter 
Mr.  Anderdon  was  not  called  on  to  reply.  of 

RiCHARDSON. 

Sir  J.Cross:  —  Upon  the  integrity  of  this  case  no 
doul)t  can  be  entertained.  The  petitioner  lent  the 
money  to  her  brother,  and  received  what  she  con- 
sidered undeniable  security.  But  it  is  said  that  sufficient 
notice  was  not  given.  The  bankrupt  has  no  power  over 
the  shares;  and  could  not  transfer  them  without  the 
certificates,  (a)  The  petitioner  had  therefore  entire 
dominion  over  the  property ;  the  order  and  disposition 
were  in  her ;  and  the  bankrupt  could  have  acquired  no 
property  in  the  certificates,  except  by  the  felonious  act 
of  breaking  the  petitioner's  seal.  This  is  not  like  the 
case  of  a  bond  which  has  been  assigned ;  for  there  the 
original  creditor  might  receive  the  amount  due  upon 
it,  without  its  production.  Bankruptcy  ensued  on  the 
7th  of  December  in  the  evening,  when  the  declaration 
of  insolvency  was  filed ;  but  the  directors  of  the  Com- 
pany had  knowledge  in  the  morning  of  that  day  of  the 
extinction  of  the  reputed  ownership.  The  petitioner 
is  entitled  to  have  the  property  sold  for  her  benefit,  and 
to  become  a  creditor  in  the  event  of  a  deficiency. 

With  respect  to  ex  parte  Pollardy  I  still  entertain  the 

opinion  I  expressed  when  it  was  before  this  Court ;  but 

be  that  as  it  may,  it  very  much  differs  from  the  present 
case. 

Sir  George  Rose:--!  should  have  deeply  regretted  if 
the  petitioner  could,  by  non-compliance  with  any  legal 
requisite,  have  been  deprived  of  the  property  upon 
which  she  advanced  this  sum  to  her  brother  in  his 

(a)  The  bankrupt's  actual  possession  at  custodee  amounted  to 
nothing.    {Bartrmn  v.  Payne,  3  Car,  4*  P.  176.) 

Vol.  I.  E 
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1839.        distresses;   but   there  is  not  any  foundation  for   the 
■  objection ;  the  conversation  with  Mr.  HAeler  was  suflS- 

Ex  parte         . 
Richardson,    cient  notice,  even  if  it  had  not  been  mentioned  before  at 

In  the  matter  ^j^^  board.  Notice,  therefore,  was  given,  and  what  can 
R1CHA&D8ON.  it  signify  by  whom  ?  Though  a  bankrupt  was  up  to 
the  ears  in  insolvency,  notice  at  any  fractional  period  of 
time  before  the  act  of  bankruptcy  would  be  suflBcient  to 
take  the  case  out  of  tlie  statute.  Order  and  disposition 
is  always  a  question  of  &ct,  and  quite  enough  appears 
in  this  case  to  show  it  was  not  in  the  bankrupt.  If  this 
was  to  be  taken  as  real  property  no  notice  was  requisite, 
the  authority  having  been  completed  by  the  writing  on 
the  deposit  of  the  certificates.  The  German  law  on 
transfer  is  not  in  this  case  of  any  effect,  this  being 
merely  a  transfer  of  documents  representing  shares  of 
interest  in  property,  and  the  petitioner  only  seeking 
her  portion  of  the  profits  of  real  estate,  and  not  the 
estate  itself,  as  in  ex  parte  Pollard,  The  assignees  must 
be  restrained  from  proceedings  at  law  for  the  recovery 
of  these  shares. 

The  petitioner  declared  entitled  to  relief  as  prayed, 
with  the  costs,  there  having  been  a  memorandum  in 
writing. 


C.  of  R.      Ex  parte  JAMES   RAY  and  others,   members  and 

Jan.  26,  stewards  of  the  friendly  benefit  society  called  "  The 

If  money  ii  en-       Liberal  Society."— In  the  matter  of  MARY  WOOD^ 

trusted  to  the  LIFFE. 

treasurer  of  a 

fOT whichhe u'  '^  HIS  petition  Stated,  that  in  the  year  1792  a  friendly 
md  anoS^****  benefit  society  was  established  at  Pontypool,  under  the 
sum  for  which    name  of  the  "  Granby's  Head  Club,"  which  was  some 

he  is  not  to  pay 

interest,  and  he  enter  into  the  statutable  bond»  as  treasurer,  for  the  whole  sum,  the  society, 
upon  the  bankruptcy  of  the  treasurer,  is  entitled  to  full  payment  within  the  4  &  5  W.  4. 
0. 40  8. 12.,  and  no  part  is  to  be  treated  as  a  loan  to  him  in  his  private  character. 
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years  aften^ards  changed  to   that  of  *<  The  Liberal        1839. 

Society.**  

The  rules  of  the  society  were  afterwards   inroUed  R^y 

pursuant  to   the  33  Geo.  3.   c.  54.      On   the  31st   of  ,  *"f  ^*^^"- 
*^  In  the  matter 

September  1829  Mary  WooMiffe^  the  bankrupt,  was  ap-    of 

pointed  treasurer  of  the  society,  and  had  then  in  hand 
149Z>  89.  9<Z.,  and  out  at  interest  50iL,  making  together 
199/.  8fc  9d.  At  the  time  of  her  appointment  the  follow- 
ing resolution  was  entered  into : — "  It  is  agreed  by  the 
members  of  the  society  late  of  the  Granby's  Head,  now 
held  at  the  Crown  and  Anchor  Inn  in  Pontypool,  that 
Miss  Mary  WoodUffe  is  appointed  treasurer  to  the  said 
society ;  and  that  she  the  said  Mary  fVoocUiffe  is  to  have 
a  sum  of  1492.  89.  9c/.,  of  which  she  is  to  pay  interest  for 
120i"  On  the  7th  of  September  1829  the  bankrupt 
entered  into  the  bond  prescribed  by  the  statute,  with  the 
clerk  of  the  peace,  for  300/.  penalty,  as  treasurer  of  the 
society,  {a) 

(«)  *'  Know  all  men  by  these  jointly  and  severally  for  and  in 

presents,  that  we  Mary  Wood&ffe  the  whole,  our  heirs,  executors, 

of  the  town  of  Pontypool  in  the  and  administrators,  and  every  of 

county  of  Monmouth,  inn  keeper,  them,  firmly,  by  these  presents 

Thomas  Davit  of  the   town  of  sealed  with  our  seals,  dated  this 

Abergavenny  in  the  said  county,  seventh  day   of  September,  in 

gent.,  and  John  Potter  of  the  the  tenth  year  of  the  reign  of 

said  town  of  Pontypool,  saddler,  our  sovereign  lord  George  the 

are  held  and  firmly  bound  to  Fourth  by  the  grace  of  God  of 

Alexander  Jonet   esquire,    clerk  the    united  kingdom  of   Great 

of  the  peace  for  the  said  county  Britain   and  Ireland,  King,  de- 

of  Monmouth,  in  the  penal  sum  fender  of  the  faith,  and  in  the 

of  300/L  of  good  and  lawful  money  year  of  our  Lord  1 829 :  Whereas 

of  Gretft  Britain,  to  be  paid  to  at  a  grand  meeting  of  the  Friendly 

the  said  Alexander  Jones,  or  bu  Society  of  tradesmen  and  others, 

certain  attorney,  executors,  ad-  held  at  the  dwelling  house  of 

ministrators,  or  assigns,  for  which  the  above-bounden  Mart/  Wood' 

payment  to  be  well  and  faith-  life,  known  by  the  name  or  sign 

fully  made  we   bind  ourselves  of  the  Crown  Inn,  in  the  town  of 

£  2 
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1889.  In  February  1835  the  society  conformed  to  the  pro- 

visions  of  the  10  Geo,  4.  c.  56,,  and  the  rules  thereof 

Ex  pcurtc 
Ray         were  certified  by  Mr.  Pratty  the  barrister  appointed  to 

and  others,     certify  the  rules  of  savings  banks,  as  being  in  conformity 

of  to  law,  and  within  the  provisions  of  the  last-mentioned 

statute  as  amended  by  the  4  &  5  W.  4.     The  bankrupt 

continued  in  the  office  of  treasurer  until  November 

1837,  at  which  time  she  became  bankrupt.     At  that 

time  she  was  in  possession  of  the  sum  of  15321  As.  lOrf. 

belonging  to  the  society,  as  also  appeared  on  reference 

to  the  copy  of  her  account  current  with  the  society, 

which  account  was  invariably  produced  at  the  several 


WOOOLVFS. 


Pontypool  aforesaid,  and  called  such,  that  if  the  said  Mary  Wood" 
the  Granb^'s  Head  Club,  the  Hffe  shall  at  the  regular  meetings 
said  Mary  Woodliffe  was  duly  of  the  said  society,  when  thereto 
elected  treasurer  of  the  funds  of  requested  by  the  said  society  or  a 
the  said  society,  to  manage  the  committee,  produce  an  accurate 
same,  under  the  control  never-  account  of  the  funds  of  the  said 
theless  and  subject  to  the  direc-  society  entrusted  to  her  care,  and, 
tion  of  the  said  society,  or  a  at  the  expiration  of  her  said  office, 
standing  committee,  and  con-  deliver  over  to  her  successor 
formably  to  the  general  rules  and  elect,  or  the  said  society  or  corn- 
regulations  of  the  said  society:  mittee  for  the  time  being,  all 
And  whereas  by  the  said  rules,  money,  vouchers,  papers,  writings, 
and  by  an  act  of  parliament  passed  and  accounts  whatsoever  belong- 
in  the  tenth  year  of  the  reign  of  ing  to  the  said  society,  or  in 
bis  present  majesty  King  George  anywise  relatbg  to  the  fiinds 
the  Fourth,  intituled  <  An  act  to  thereof  come  to  her  hands,  then 
consolidate  and  amend  the  laws  the  above-written  obligation  to 
relating  to  friendly  societies,"  so  be  void,  or  else  to  remain  in  full 
to  be  formed  and  established,  it  force  and  virtue. 
is  ordered  and  directed  that  such  "  Mary  WoodRffe  (l.  s.) 
treasurer  shall  become  bound  as  <«  2%o#.  Dawi  (l.  s.) 
therein  respectively  mentioned  "  John  Potter  (u  s.) 
with  two  sufficient  sureties  for  Signed,  sealed,  and  delivered 
the  just  and  faithful  execution  of  in  the  presence  of 
such  office.  Now  the  condition  "  Thot.  Baker ,  Abergavenny." 
of  the  abov^written  obligation  is 


WooDurFB. 


CASES  IN  BANKRUPTCY.  58 

meetings  of  the  society,  and  signed  by  her,  and  which        1839. 

sum  of  153Z.  4*.  lOcL  included  the  50/.  so  out  at  interest         — -— 

as  aforesaid  at  the  time  she  became  treasurer.     By  the  iuy 

4  &  5  W.  4.  c.  40.  s.  12.  it  is  enacted,  « that  if  any  per-  ^  ""^  °**'«"- 

.  -^  ^        In  the  matter 

son  appomted  to  any  office  in  a  society  established  under    __     of 
the  statute  of  the  10  Greo.  4.  or  that  act,  and  being  en- 
trusted with  the  keeping  of  the  accounts,  or  having  in 
his  hands  or  possession  by  virtue  of  his  office  or  employ- 
ment any  monies  or  effects  belonging  to  such  society, 
shall  die  or  become  bankrupt  or  insolvent,  his  heirs, 
executors,  administrators,  or  assigns  shall,  within  forty 
days  after  demand  in  writing,  by  the  order  of  any  such 
society  or  committee  thereof,  or  the  major  part  of  them, 
assembled  at  any  meeting  thereof,  pay  out  of  the  estates, 
assets^  or  effects  of  such  persons  all  sums  of  money  re- 
maining  due  which  such  person  received  by  virtue  of 
his  said  office  or  employment,  before  any  other  of  his 
debts  are  paid  or  satisfied,  and  all  such  assets,  &c.  shall 
be  bound  to  the  payment  and  discharge  thereof  ac- 
cordingly."    On  the  19th  of  December  1837  demand 
(ordered  by  the  said  society  at  a  meeting  specially  ap- 
pointed for  that  purpose)  was  made  upon  each  of  the 
assignees  of  the  estate  of  the  bankrupt  by  Messrs.  Jones 
and  Waddington^  who  were  then  the  attornies  for  the 
society,  for  payment  of  the  1532.  4^.  10^.  according  to 
the  last-mentioned  clause  in  the  act  of  parliament;  but 
the  assignees  did  not  comply  therewith.     At  a  meeting 
under  the  fiat,  on  the  6th  of  August  last,  proof  of  debt 
was  tendered  to  the  commissioners  by  the  said  stewards 
on  behalf  of  the  said  society.     The  commissioners  re- 
jected the  proof  because  the  society  refused  to  admit 
that  the  said  Mary  Woodliffe  had  not  in  her  hands  more 
than  about  29t  of  the  money  of  the  said  society  as  trea- 
surer thereof,  (which  they  offered  should  be  paid  in  full,) 
and  that  she  held  the  remainder  of  the  said  sum  of 
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18S9.        15SL  4s,  lOd.  in  her  individual  capacity,  and  in  respect 
"  of  which  they  were  willing  the  society  should  take  a 

Ray  dividend  pro  raid  with  the  bankrupt's  other  creditors ; 

andothen.     ^hich  proposition  the  petitioners  declined  to  accede 
of  to,  having  been  advised  that  under  the  circumstances 

of  the  case,  and  the  provisions  of  the  said  statute 
4  &  5  W.  4.,  they  were  entitled  to  the  whole  of  the  said 
sum  of  153/.  As.  \0d.  By  the  copy  account  accompany- 
ing the  petition,  and  duly  copied  from  the  original  cash 
account,  it  appeared  that  the  balance  in  tlie  hands  of 
the  bankrupt  was  constantly  fluctuating,  there  being 
monthly  receipts  and  weekly  disbursements  to  sick 
members.  The  society  never  held  any  security  for  any 
part  of  the  money  in  the  hands  of  the  bankrupt  except 
the  aforesaid  bond;  and  there  never  was  any  under* 
standing  or  arrangement  between  them  that  she  was  to 
be  considered  as  liable  for  any  specified  or  particular 
portion  of  the  fund  only,  but  for  the  whole,  as  the  trea- 
surer of  the  society.  The  prayer  was,  to  be  paid  the 
whole  amount,  153/.  45.  lOd. 

An  affidavit  in  support  of  the  petition  further  stated, 
that  during  the  time  the  bankrupt  continued  treasurer 
she  received,  by  virtue  of  her  office,  and  in  pursuance 
of  a  notice  signed  by  her  in  which  she  described  her- 
self as  treasurer,  and  at  her  request  delivered  by  the 
deponent  to  the  party  indebted  in  the  same,  the  before- 
mentioned  sum  of  50i,  which  was  outstanding  at  in- 
terest at  the^time  of  her  appointment,  and  also  various 
other  sums  belonging  to  the  society,  and  also  made  all 
necessary  disbursements  on  behalf  of  the  society ;  that 
the  account  current  was  invariably  produced  at  the 
several  meetings  of  the  society,  and  was  signed  by  the 
bankrupt.  From  the  accounts  it  appeared  that  she  was 
regularly  and  personally  charged  with  interest  on  the 

120/.;   and  by  a  resolution,  shown  by  the  accounts, 
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dated  2d  of  June  I8865  it  was  <«  resolved  by  the  com-  1839. 

mittee  this  day,  that  Miss  Mary  Woodliffis  (the  bank-  

rupt)  IS  to  pay  in  both  principal  and  interest  of  all  that  Rat 
may  be  in  her  hands  belonging  to  this  society  on  the  .  •"^  others. 

fourth  Monday  in  May  1837;  lOOZ.  to  be  paid  on  the  of 
fourth  Monday  in  November  ISdG,  and  all   the   re- 
mainder to  be  paid  as  above  by  article." 

Mr.  SuHoiston  and  Mr.  Bolf  for  the  petition. 

Mr.  t/.  Russell  and  Mr.  W.  Rose  for  the  assignees 
(after  referring  to  the  words  of  the  act) :  —  The  money 
now  claimed  was  not  in  the  hands  of  the  bankrupt  as 
treasurer,  but  as  a  private  loan  at  interest ;  and  the  act 
never  contemplated  that  benefit  societies  should  have 
the  advantage  of  claiming  such  monies  in  full  out  of 
the  estate  of  the  bankrupt  treasurer.  The  words  of  the 
appointment,  the  memorandum  of  June  1836,  showing 
a  resolution  of  the  society  requiring  the  treasurer  to 
pay  in  the  money  at  a  given  date,  and  the  mode  in 
which  the  accounts  were  kept,  whereby  she  charged 
herself  with  the  interest  from  time  to  time,  all  show 
that  it  was  not  in  her  hands  simply  in  the  character  of 
treasurer.  If  the  money  had  been  in  her  hands  by 
virtue  of  her  office  only,  the  society  would  have  re- 
quired payment  of  interest  and  principal  at  once,  and 
not  have  deferred  it  till  the  time  mentioned  in  the  reso- 
lution of  June  1836.  In  ex  parte  Stamford  Friendly 
Society  (a)  it  is  held,  that  the  preference  given  to  these 
societies  is  confined  to  debts  in  respect  of  money  in  the 
hands  of  their  officers  by  virtue  of  their  offices,  and 
independent  of  contract,  and  therefore  does  not  extend 
to  money  held  by  the  treasurer  upon  the  security  of  his 

(fl)  15  Ve$.  280.    See  ex  parte  Athleif^  6  Ves.  441 ;  ex  parte  Rots, 
6  Vei,  504 ;  ex  parte  Sunderland,  Cook,  B.  L.  25* 
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1839.        promissory  note,  payable  with  interest  on  demand.   [Sir 

_  John  Cross :  —  There  the  funds  of  the  society  were  kept 

Ex  parte       ,  . 

Rat  in  A  chest,  and  the  money  due  was  lent  out  of  it  to  the 

I  *'th°*''^ttc    ^'^'^^^P^    Sir  George  Rose : — And  security  was  taken ; 
of  which  makes  all  the  difference,  as  clearly  indicating  that 

it  was  a  personal  loan.]  Lord  Eldan's  judgment  did 
not  rest  on  either  of  those  points ;  he  says,  ^^  The  pre- 
ference is  given  only  in  respect  of  money  which  got 
into  the  hands  of  officers,  independent  of  contract.  The 
whole  of  the  sum  was  money  in  his  hands  by  contract ; 
not  upon  bond,  or  any  obligation  by  virtue  of  his  office. 
My  opinion  is,  that  the  legislature  did  not  intend  that 
these  societies  should  have  the  very  large  remedies 
given  them  by  this  act  of  parliament,  unless  the  money 
was  dealt  with  precisely  as  the  act  directs.  And  if, 
instead  of  resting  upon  the  security  which  the  legis- 
lature gives  them,  they  lend  money  to  one  of  their 
officers  upon  a  special  contract  between  him  and  them, 
that  is  a  loan  to  him,  and  is  not  to  be  considered  as 
money  in  his  hands  by  virtue  of  his  office  within  this 
act  of  parliament.  These  societies  must  understand 
that  if  they  will  lend  money  upon  special  contract,  they 
have  not  the  remedies  which  they  suppose  they  have." 
No  decision  can  be  stronger  than  this  in  favour  of  these 
assignees.  Here  the  money  was  lent  on  contract,  and 
not  by  virtue  of  office.  The  security  taken  is  only  evi- 
dence of  the  transaction.  We  make  out  the  contract 
independent  of  security.  The  same  doctrine  was  up- 
held in  ex  parte  The  Amicable  Society  of  Lancaster,  (a) 
[Mr.  Swanston : — There  the  bankrupt  had  ceased  to  be 
treasurer,  and  the  question  could  not  arise.  Here  the 
question  is,  whether  the  money  was  in  the  hands  of  the 

bankrupt  as  treasurer  or  not.     She  continued  treasurer 

* 

(fl)  6  Fes,  98. 
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till  her  bankruptcy.]     If  this  money  had  been  in  her        1889. 
hands  as  treasurer  she  would  not  have  been  charged        "-" 

Ex  parte 

with  interest.     The  payment  of  interest  is  evidence  of         ray 
the  contract,  and   is  quite  equivalent  to   the   taking  .  ^^^  othcn^ 

security.  of 

WooDUjrs. 

Mr.  SuHxngtotij  in  reply,  was  stopped  by  the  Court 

Sir  John  Cross: — This  is  a  very  clear  case;  and  I  am 
of  opinion  that  the  commissioners  have  done  wrong  in 
rejecting  this  entire  claim.  By  the  10  G.  4.  c.  56.  s.  20. 
it  is  enacted,  that  if  any  person  appointed  to  any  office 
by  any  such  society,  and  being  intrusted  with  or  having 
in  his  hands  by  virtue  of  his  office  any  monies  belonging 
to  such  society,  shall  become  bankrupt,  his  assignees  shall, 
within  forty  days  after  demand,  pay  all  sums  remaining 
due  which  such  person  received  by  virtue  of  his  office 
before  any  other  debts  are  paid."  But  it  is  said  the 
bankrupt  in  this  case  did  not  receive  such  money  by 
virtue  of  her  office ;  it  therefore  becomes  necessary  and 
material  to  look  to  the  instrument  of  her  appointment. 
This  shows  that  the  12021,  and  in  fact  all  the  money,  got 
into  her  hands  simultaneously  with  conferring  the  office 
upon  her.  But  still  it  is  said  that  she  received  it  in  her 
individual  capacity.  Why  then  did  she  give  the  bond 
to  the  clerk  of  the  peace  for  the  entire  sum?  If  it  had 
not  all  been  in  her  hands  as  treasurer,  she  would  have 
been  required  to  give  the  bond  to  cover  merely  the 
balance  short  of  the  120/.  Again,  it  is  said  that  the 
circumstance  of  paying  interest  takes  the  case  out  of  the 
statute,  as  evidencing  contract;  but  it  merely  amounts 
to  this,  that  the  money  makes  interest,  which  the  thir- 
teenth section  of  the  act  provided  the  treasurer  shall 
make.  It  would  have  been  on  her  personal  security 
and  a  loan  to  her,  unless  she  had  given  the  bond  for 
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1839.        the  whole.     This  k  like  the  case  of  a  banker;  if  such 

•"""^         were  appointed  treasurer  and  he  allowed  interest,  could 

Ray  it  be  said  that  because  he  does  so  he  ceases  to  hold  the 

and  others,     money  qua  treasurer?     I  think   not.     Therefore   the 
In  the  matter         .       ,  .  .  ,  -j  •     /•  n      t    ir 

of  society  has  a  right  to  be  paid  in  full.     1  offer  no  opinion 

WooDUFFE.    ^  ^  ^^  wisdom  of  the  law  in  this  respect,  but  we  must 
deal  with  it  as  we  find  it. 

Sir  G.  Bjok  concurred. 

Ordered  as  prayed,  (a) 


C.  of  R.  Ex  parte  BATE.— In  the  matter  of  GOUGH. 
Jan.  22, 

1889.  \  jjjg  ^^as  a  petition  for  the  sale  of  an  equitable 

If  a  petition  for  ,^  ^.♦^^ ,-« 

t]>«<«leof«i  mortgage- 

equitable  mort- 
gage is  ren-  Mr,  Swanston  for  the  petition  stated,  that  the  peti- 

dered  neceflsary 

from  a  mis-  tioner  and  the  respondents  had  agreed  out  of  Court  as 

tbeluJIniees^f  ^^  ^®  Order  to  be  taken  upon  this  petition,  except  as  to 

their  righta,  the  mode  and  amount  in  which  the  costs  were  to  be 

they  can  clum 

costs  only  out  of  paid,  which  the  agreement  left  for  the  Court  to  decide 

the  bankrupt's 

general  esUte.  ^pon. 

upon^order  Mr. -Awfercfon,  on  behalf  of  the  assignees,  proposed 

Sie  Co^rt"^-  ^^^^  ^^®  ^^**^  ^^  ^^  parties,  as  between  solicitor  and 

not  decide  the  client,  should  comc  out  of  the  produce  of  the  sale  of 

question  of  costs  .                                         ^       •  .  ,       ,               ..11 

between  them  mortgaged  property,  out  of  which   the  petition  had 

wiUiout  open-  orisen 

ing  the  whole  arisen. 

case. 


(a)  In  Wasney  v.  Eamshaw,  a  loan  to  the  executor,  for  which 

4  Tyrw.  806,  it  was  held,  that  he  is  personally  liable  at  law,  and 

where  executor  agrees  with  le-  cannot  plead  plene  adminisiravU 

gatee  to  allow  him  interest  on  in  bar  to  an  action  at  law  by 

his  legacy  if  he  will  permit  it  to  legatee, 
remain  in  his  hands,  it  becomes 
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Mr.  SuHouion  objected  to  this»  aa  the  conduct  of  the        1839. 
assignees  had  confessedly  rendered  the  petition  necessary.         — 

Eats. 
Per  Curiam: — Unless  you  can  agree  it  is  impossible  In  the  matter 

we  can  decide;  unless  we  hear  the  merits  of  the  petition       Gouoh. 

you  must  construe  the  agreement  between  you.     It  is 

quite  impossible  the  Court  can  entertain  the  question 

upon  the  mere  agreement,  (a) 

But  the  Court  intimated  that,  as  the  petition  was 

admitted  to  be  rendered  necessary  by  the  conduct  of 

the  assignees,  arising  from  a  mistaken  view  of  their 

rights,  it  was  clear  they  could  claim  nothing  beyond 

costs  out  of  the  bankrupt's  general  estate ;  and  costs  as 

between  party  and  party  were  eventually  given  to  each 

party  out  of  their  respective  fimds. 


Ex  parte  R  AWLINGS.— In  the  matter  of  JONES.         Jan.  22, 

1839. 

Mr.  /)£^C0^ applied  that  a  town  fiat  might  issue  in         ^• 
this  case  instead  of  a  country  fiat.  .  ,    \     .    * 

A  Lonaaii  fiat 

The  bankrupt  resided  at  Taunton.     The  petitioning  will  not  be 
creditor,   whose  debt  was   200t,   resided   in  London.  ^^tj^J^* 
The  total  amount  of  debts  was  about  2,000/.,  and  ere-  because  the 

petitioning  ere* 

ditors  to  the  amount  of  between  1,200/.  and  1,300/.  ditorredtain 
resided  in  London.  The  assets  were  supposed  to  be  i.sooTout  rf* 
very  small,  and  the  act  of  bankruptcy  was  under  the  f*^^'  c^- 

•^  '  ^         ^  r     .^  to„  ulao  reside^ 

eighth  section  of  the  imprisonment  for  debt  bill ;  so  and  the  proof 
that  no  objection  could  arise  as  to  the  evidence  in  proof  bankraptcy  is 
of  it  lying  at  a  distance  from  London,  where  it  was  J^"  ^^  ^^ 

*'      ^^  less  expensiTe 

desirable  in   other   respects   that  the  fiat   should   be  in  London, 
worked. 


(a)  See  Forsyth  v.  Manion,  5  Mad.  78 ;   Ormonde  V.  Anderson-, 
2  Ball  4  B.  369 ;  Sircel  v.  Rigby,  6  Ves.  821. 
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1839.  Sir  John  Cross  thought  that  no  sufficient  grounds 

*"~~         were  shown  why  the  general  rule  should  be  departed 
Rawlings.     from.     The  main    object    of  the  fiat  is   to  discover 
In  the^  matter  ^y^^  e&XAtj^  of  the  bankrupt ;  and  that  could  never  be 
Jones.        so  well  effected  as  in  his  immediate  neighbourhood. 
And  as  to  the  expense,  it  was  very  doubtful  whether 
that  would  be   lessened,  especially  as  the  petitioning 
creditor  would  have  out  of  his  own  pocket  in  the  first 
instance  to  bear  the  costs  of  bringing  up  to  and  main- 
taining the  bankrupt  in  London. 

Motion  refused. 


CofR.     Ex  parte  HITCHCOCK   and   ROGERS.  — In  the 
Jem.  15,  matter    of   WILLIAM    WORTH    and    HENRY 

1839.  WORTH. 

Upon  the  for- 
matioii  of  a  new  ^^ 

wte'dlbt  of*OTe  j'^HE  facts  appearing  on  the  petition  were  as  follow : 
of  the  firm  does  In  September  1837  William  Worth  carried  on  business 
express  agree-  on  his  separate  account  at  Totness,  Devonshire,  and  was 
Srioi^ebfof  *^^  indebted  to  the  petitioners  for  goods  to  the  amount 
the  new  firm,     of  810/.  65.  lOA     For  a  part  of  that  debt,  on  the  1st  of 

September,  William  Worth  indorsed  to  the  petitioners 
three  several  biUs  of  exchange,  all  dated  1st  of  Sep- 
tember, and  drawn  by  William  Worth  upon  and  accepted 
by  his  father-in-law  James  Redn/^  and  payable  to  William 
Worth;  one  being  for  246/.  I5s.  lOcL  at  three  months, 
another  for  2502,  IBs.  QcL  at  eight  months,  and  the  third 
for  254/.  17 s,  6d.  at  twelve  months,  making  together 
752/.  10^.;  and  for  the  residue  of  the  debt  he  gave  his 
own  acceptance  for  57/.  I6s.  lOcL,  payable  to  the  peti- 
tioners at  six  months  date.  Henry  Worth,  the  brother 
of  WilHam,  carried  on  business  on  his  separate  account 
at  Kingsbridge,  Bevonshire.  The  bill  for  246 JL 15^.  lOd. 
fell  due  on  the  4th  of  January  1838;  but  a  day  or  two 
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previously  Mr.  Michehnore  of  Totness  wrote  on  behalf        1839. 

of  William  Worth  to  the  petitioners  as  follows : —  — 

Et  parte 
«  I  regret  to   inform   you    that  it  will   not   be  in     Hitchcock 

Mr.  William  Worth's  power  to  meet  his  acceptance  to    and  another. 

'         ^  *  In  the  matter 

you  for  246/.  I5s.  I0d,y  falling  due  on  the  4th  instant.  of 

The  facts  are,  that  an  arrangement  has  been  made  for  ^^  another, 
his  brother  Henry  to  join  him  as  partner  in  the  concern 
here,  and  several  persons  have  been  in  treaty  with  the 
brother  for  the  purchase  of  his  stock  at  Kingsbridge, 
the  proceeds  of  which  it  was  intended  should  have  been 
applied  in  discharge  of  Mr.  William  Worth's  acceptances 
now  falling  due.  Mr.  Henry  Worth  has  not  yet  suc- 
ceeded in  effecting  a  sale,  and  I  am  now  instructed  to 
solicit  a  renewal  upon  Mr.  Henry  Worth's  acceptance  at 
three  months,  by  which  time  it  is  hoped  that  the  Kings- 
bridge  concern  will  be  converted  into  cash." 

Upon  the  faith  of  this  representation  the  petitioners 
consented  to  renew  the  bill,  but  as  a  collateral  security, 
in  case  the  intended  partnership  between  WiUiam  and 
Henry  Worth  did  not  take  place,  the  petitioners  required 
a  written  guarantee  from  Henry  Worth  to  pay  the  afore- 
said renewed  bill,  as  well  as  the  other  current  bills.  A 
new  bill  was  accordingly  drawn,  dated  1st  of  January 
1838,  by  William  Worth  upon  and  accepted  by  James 
Beeby^  payable  three  months  after  date,  for  250/L  Os.  7cf«, 
the  amount  of  the  former  with  interest  and  expenses, 
and  duly  indorsed  to  the  petitioners;  and  a  written 
guarantee  was  given  as  follows :  — 

^^  To  Messrs.  Hitchcock  and  Rogers. 
"  Gentlemen, 

^  In  consideration  of  your  renewing  a  bill  drawn  by 
WiUiam  Worth  on  James  Reeby  for  246/.  15^.  lOdL,  now 
dishonoured,  I  hereby  agree  to  guarantee  the  due  pay- 
ment of  the  following  bills ;  viz.  William  Worth  on  James 
ReOy,  250/1  16«.  8c/.,  due  the  4th  of  May ;  William 
Worth  on  James  Red^yj  254/.  17 s.  6</.,  due  the  4th  of 
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1839«        September;   and  the  amount  of  the  above  when  re- 

""■""         drawn,  with  interest,  by  Mr.  William  Worth  on  Mr.  James 

Hitchcock     ReAy^  at  three  months,  from  the  1st  of  January  1838, 

and  another,    viz.  250/,  0*.  7d.  ,,  y  . 

In  the  matter  *<  I  am,  &c 

Worth  ^^'^  Worthr 

and  another.        q^  ^^^  ^Sth  of  February  1838  Henry  and  WiUiam 

Worth  entered  into  partnership  at  Totness,  and  all  the 
stock  of  Henry  Worth  was  transferred  into  or  the  pro- 
ceeds formed  part  of  the  stock  of  the  firm.  Before  the 
commencement  of  such  partnership  an  understanding 
was  come  to  between  them,  as  the  petition  stated, 
though  it  was  not  in  evidence,  that  the  separate  debts 
and  liabilities  should  be  transferred  to  and  paid  out  of 
the  funds  of  the  firm.  On  the  4th  of  April  1838  the 
bill  for  250/.  0«.  7d.  became  due,  and  was  dishonoured, 
and  due  notice  given  to  all  parties  thereto;  and  the 
petitioners'  solicitor  wrote  to  WiUiam  Worth  as  follows : — 

«  Sir,  5th  April  1838. 

'^  The  bill  drawn  by  you  on  and  accepted  by  Mr,  James 
Reeby,  for  250/.  Os.  7cLj  due  yesterday,  and  indorsed  by 
you  to  Messrs.  Hitchcock  and  Rogers^  has  been  disho- 
noured, and  is  now  in  their  hands  noted  and  unpaid. 
I  am  instructed  by  Messrs.  Hitchcock  and  Rogers  to 
inform  you,  that  unless  the  amount  stated  underneath 
be  remitted  to  them  by  return  of  post  you  will  be 
arrested  without  further  notice ;  and  I  b^  to  say  that 
they  will  not  afford  you  any  further  indulgence,  as  they 
have  been  informed  that  you  have  been  preferring  other 
creditors  to  them. 

"Bill    -         -    £2b0    0     7 
Notary         -  0     16 

Expenses     -  0  15     0 


^250  17     1" 
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And  Mn  Harrison  alsoi  on  the  same  day,  wrote  similar        1839« 
letters  to  Henry  Worth  and  James  Reeby*     On  the  6th        "^"" 

Ex   narie 

the  petitioners  received  a  letter  from  William  and  Henry     Hitchcock 

Worth  as  follows  :—  and  another. 

In  the  matter 

«  Gentlemen,  Totness,  6th  April  1838.  of 

<^  Under  the  circumstances  of  extreme  dullness  in  and  another, 
business,  arising  in  a  great  measure  from  an  auction  of 
drapery  goods,  selling  at  an  immense  sacrifice,  we  take 
the  liberty  of  soliciting  a  renewal  of  50/.  of  the  draft 
due  the  4th,  250/.;  and  assure  you  it  shall  be  duly 
honoured,  and  your  kindness  will  render  us  ever 
grateful.  We  enclose  a  bill  at  two  months  for  50/., 
and  send  a  banker's  draft  for  200/. 

**  (Signed)        William  and  Henry  Worth  J' 

The  petitioners  received  the  200/.,  but  objected  to 
give  time  for  payment  of  the  remainder,  and  declined 
to  receive  the  renewed  bill  for  50/.,  and  the  petitioners' 
solicitor  returned  the  same  in  a  letter  addressed  to 
Henry  Worth,  as  follows: — 

"  I  return  you  the  enclosed  blank  acceptance  of  your- 
self and  William  Worth,  received  by  Messrs.  Hitchcock 
and  Rogers  this  morning,  which  they  decline  to  take 
towards  payment  of  your  dishonoured  bill  for  250/.,  of 
which  I  notified  you  yesterday;  and  I  have  to  add, 
that  my  instructions  are  peremptory,  that  unless  you 
transmit  the  amount  as  directed  by  my  letter  of  yester- 
day, short  of  200/.  transmitted  this  morning,  the  conse- 
quence will  be  that  all  parties  liable  to  the  bill  will  be 
arrested." 

On  the  7th  the  petitioners  received  a  letter  from 
William  and  Henry  Worth,  as  follows : — 

"  Gentlemen,  7th  April  1888. 

"  We  have  this  momtng  received  from  your  solicitor 
the  blank  draft  for  5021,  returned  to  us,  stating  you  will 
not  receive  it,  although  we  have  remitted  to  you  200/., 
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1839.  in  consequence  of  having  given  preference  to  other  ere- 

"""— "  ditors.     In  this  we  do  assure  you  that  you  are  misled 

Hitchcock  from   what  is   true.     Business   is  very  flat,  and   cash 

and  anotber.  g^j^rce,  yet  you  have  no  cause  to  be  apprehensive  re- 

of  specting  your  debt,  for  you  wiU  be  honestly  paid  every 

and  another.  P^'^V  9f  ^'  ^^  persons  have  been  preferred  to  you, 
and  we  do  hope  that  you  will,  with  your  usual  kindness, 
(if  not  take  the  draft  which  we  sent  you)  yet  have  some 
forbearance  for  a  few  days,  and  the  sum  shall  be  sent 
you.  It  surely  can  do  you  no  good  to  run  us  into  ex* 
penses,  which  are  great,  by  ordering  the  issue  of  a  writ 
We  cannot  imagine  it  to  be  your  wish  to  deal  so  harshly, 
for  you  must  have  perceived  that  we  sent  you  the  draft 
of  200/.  previous  to  your  attorney's  letter  coming  to 
hand.  We  can  only  state  that  we  will  promise  the 
desired  sum  within  six  days  from  thisy  and  you  shall  not 
be  disappointed  in  its  receipt.  If  your  attorney  issues  a 
writ  we  are  prepared  for  bail  as  the  only  resource;  but 
we  hope  sincerely  no  such  unpleasantness  will  occur,  as 
what  is  previously  stated  shall  be  strictly  attended  to. 

«  (Signed)       Henry  and  William  Worths 

The  petitioners,  upon  the  faith  of  this  promise,  for- 
bore to  enforce  payment  of  the  50/.,  and  consented  to 
give  William  and  Henry  Worth  time  for  payment  thereof, 
and  informed  them  that  they  would  wait  for  payment 
thereof  until  the  16th  of  April  then  instant*  On  that 
day  the  petitioners  received  a  letter  from  Willicun  and 
Henry  Worthy  as  follows : — 

^  We  beg  to  inform  you,  that  on  application  at  the 
London  and  Westminster  bank  you  will  receive  the 
amount  as  by  statement  in  your  letter.  We  thank  you 
for  your  kindness,  and  remain,  Gentlemen, 

"  Yours  respectfully, 

WiUiam  and  Henry  Worth:' 
and  on  the  following  day  a  letter,  containing  an  order 
on  that  bank  for  SOL  only.   The  letter  was  as  follows :— 


and  another. 
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"  Gentlemen,  1839. 

"  We  have  forwarded  as  above  (alluding  to  tlie  order         

of  30i),  and  beg  to  express  our  regret  that  we  have  not     Hitchcock 

been  able  to  send  the  full  amount,  but  it  shall  follow    «"«*  another. 
,  In  the  matter 

m  a  day  or  two.  of 

We  remain,  Gentlemen,  Worth 

Yours  respectfully, 

mUiam  Worth:' 

Tlie  petitioners,  on  the  1 8th  of  April,  cashed  the  draft 
for  30?.,  which  left  a  balance  due  to  them  on  the  2607. 
bill  of  21/.  10^.,  which  was  never  afterwards  paid.  In 
consequence  of  their  failing  to  pay  the  balance,  Mr.  fFi/- 
liam  Harrison^  by  the  directions  of  the  petitioners,  on 
the  27th  of  April  1838,  wrote  to  William  and  Henry 
Worth  as  follows : — 

"  Messrs.  Hitchcock  and  Rogers  are  surprised  at  your 
having  failed  in  transmitting  them  the  balance  due  on 
your  last  dishonoured  bill,  amounting  to  21/.  IO5.  I 
have  therefore  their  instructions  to  arrest  you,  unless  the 
amount  be  paid  to  them  on  Wednesday  morning  before 
twelve  o'clock.  I  am  requested  to  inform  you  that  they 
have  determined  that  no  further  written  applications  be 
made  to  you  or  the  persons  who  have  become  responsible 
for  your  engagements  with  them,  and  in  the  event  of 
any  omission  to  discharge  this  amount  or  the  current 
bills  duly,  legal  measures  will  be  adopted  to  enforce 
payment  without  any  previous  communication." 

On   the  4th  May  1838  the  bill  for  250i  16a  8^. 
became  due  and  was  dishonoured. 

On   the  4th  May  1838  the  petitioners   received  a 
letter  from  William  and  Henry  Worthy  dated  the  3d  May 
1838,  as  follows: — 
"  Gentlemen, 

"  I  regret  that  we  are  under  the  necesssity  of  soliciting 
a  few  days  indulgence  for  payment  of  the  instalment  bill 

Vol,  I.  F 
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1839.        due  the  4th.     You  need  not  be  alarmed  as  to  its  safety, 

■"~~         for  finding  it  very  harassing  to  ourselves  and  injurious 

Hitchcock     to  our  credit,  toe  are  now  arranging  means  to  pay  in  jvU 

and  another.    ^  liabilities  resting  an  (he  business^  and  you  as  toeU  as  oAers 
In  the  mauer  ^  ^ 

of  win  be  in  receipt  of  what  is  due  to  you  without  dday. 

^dT^er.  -  I  '^^^  GenUemen. 

Yours  respectfully, 

mUiam  Worth." 
Which  letter,  as  the  petition  alleged,  was  written  with 
the  knowledge  and  approbation  of  Henry  Worth. 

The  petitioners  caused  application  to  be  made  to 
Beeby  for  payment  of  the  bill  for  250^  16&  8d,  and  the 
balance ;  and  in  consequence  of  the  nonpayment  brought 
an  action  thereon  against  Reebyy  who  upon  being  arrested 
went  to  prison,  and  was  afterwards  discharged  under 
the  Insolvent  Act. 

On  the  12th  May  1838  the  petitioners  received  a 
letter  from  William  and  Henry  Worth  as  follows : — 

"  Dear  Sirs, 

<^  In  order  to  pay  off  all  our  debts  due  from  our 

trade,   and  to  prevent  any  recurrence  of  pecuniary 

unpleasantness,  we  are  determined  to  dispose  of  the 

business  at  once,  and  will  feel  particularly  thankful  if 

you  can  inform  us  of  any  person  wishing  to  embrace  a 

good  business,  the  character  of  which  you  are  well 

acquainted  with,  and  which  we  deplore  the  necessity  of 

leaving. 

**  Yours  respectfiilly, 

maiam  and  Henry  Worth." 

The  petition  alleged  that  the  petitioners  firmly  be- 
lieved from  the  statements  contained  in  the  aforesaid 
letters  of  the  said  WiUiam  and  Henry  WorOi^  that  the 
balance  of  their  original  debt  had  been  carried  into  and 
adopted  as  a  debt  of  the  partnership  of  William  and 
Henry  Worthy  and  that  the  same  would  be  realized  and 
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paid  out  of  their  partnership  funds,  and  that  the  pett-         1839. 

tioners  relying  thereon  ^^Jore  to  take  legal  proceedings         

against   WWiani  and  Henry   Worth   as   they  otherwise     Hitchcock 

would  have  done.     On  the  6th  June  1838  a  fiat  was    an^^anoiher. 

In  the  matter 
issued  against  WiUiam  and  Henry  Worth.  of 

At  the  time  of  issuing  the  fiat  there  remained  due  to    god  Mother 
the  petitioners  a  balance  of  544iL  d«.  \dL 

Proof  of  this  amount  was  tendered  against  the  joint 
estate,  but  rejected  by  the  commissioners. 

And  from  this  decision  of  the  commissioners  the 
petitioners  now  appealed. 

Mr.  Swamton  and  Mr.  Keene  for  the  petitioners,  con- 
tended, that  by  the  correspondence  throughout  there 
was  a  clear  adoption  by  the  firm  of  the  separate  debt 
as  a  joint  debt,  for  which  the  funds  of  the  firm  became 
liable.  The  petitioners,  on  the  other  hand,  had  assented 
to  its  becoming,  so  by  their  abstaining  from  legal  pro- 
ceedings in  consequence. 

Mr.  Anderdon  and  Mr.  Bacon  for  the  assignees  were 
stopped  by  the  Court. 

Sir  J.  Cross:  —  In  this  case  the  original  debt  of 
81  Oi  6s.  lOd,  was  owing  by  William  Worth  to  the  peti- 
tioners, and  Henry  Worth  had  then  no  concern  with  it. 
WiUiam  Worth  had  given  various  bills,  and  the  first 
being  dishonoured  Henry  Worth  gave  his  guarantee  to 
secure  the  whole  amount  of  the  original  debt.  A  part- 
nership between  the  two  bankrupts  was  then  in  contem- 
plation, and,  as  the  petition  states,  the  guarantee  was 
given,  in  case  the  partnership  should  not  take  place. 
The  subsequent  correspondence,  no  doubt,  tends  to 
show  that  the  two  Worths  were  willing  to  convert  the 
separate  debt,  for  which  they  had  both  become  separately 

F  2 
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1839.        liable^  into  a  joint  debt,  for  which  the  partnership  assets 

should  be  liable.     But  in  order  to  eflTect  such  conversion 
Ex  parte 
Hitchcock     there  must  be  the  assent  of  a  third  party,  viz.,  the  cre- 

l*"the"mauer  ^^^^  ^  ^^^^  proposition.     I  can  find  nothing  of  that 
of  kind  in  the  petition ;  on   the  contrary,  it  rather  looks 

and  another.  ^^^  ^^  after-thought  on  the  part  of  the  petitioners  to 
claim  against  the  joint  estate,  whose  interest  it  was,  up 
to  the  time  of  the  bankruptcy,  to  keep  it  as  a  separate 
debt  against  each,  rather  than  a  joint  debt  against  the 
firm. 

Sir  G.  Rose: — Very  little  is  required  to  aiFect  partner- 
ship property  with  the  separate  liability  of  one  of  the 
firm ;  but  that  little  is  wanting  in  this  case. 

Petition  dismissed  with  costs. 


C.  of  R.  ^^  I^rte  FOULKES.—  In  the  matter  of  FOULKES. 

Jan.  10,  _ 

1839.  1  HIS  was  a  petition  by  the  person  against  whom  the 

Petition  that  ^^  ]^j^(|  issued,  statinff  that  he  had  not  committed  an 

bAnkrupt  might  ^ 

be  at  liberty  to  act  of  bankruptcy,  that  there  was  not  any  petitioning 
tion  by  counsel  creditor's  debt,  and  that  he  was  not  a  trader ;  that  he 
'®*?!®**'  ^"?      was  able  to  pay  all  his  creditors  in  full,  and  that  the  fiat 

petition  retain-  *    -^  ' 

ed,  with  stay  of  was  issued,  not  for  the  purpose  of  prosecuting  it,  but  to 

advertisement,  .  .. 

if  bankruptcy     coerce  the  petitioner  into  a  compliance  with  some  terms 
^itionCT  to**     ^^^^  ^®  petitioning  creditor,  who  was  his  attorney, 
apply  instanter        The  petition  Stated,  that  «  if  your  petitioner  shall  be 

for  supersedeas.        i.     i       j  ,       i  ^  i    .    .  .-,■» 

adjudged  a  bankrupt,  great  loss  and  injury  will  be 
occasioned  to  your  petitioner  in  his  fortune  and  repu- 
tation ;  and  that  if  your  petitioner  shall  be  permitted  to 
offer  the  proof  attempted  to  be  made,  the  petitioner 
believes  that  the  commissioners  will  not  adjudge  him  to 
be  a  bankrupt." 
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The  petition  prayed  that  the  fiat  might  not  be  opened        1839. 
without  notice  to  the  petitioner,  and  that  he  may  be  at         — 
liberty  to  attend  the  opening  by  his  counsel,  and  oppose       Foolkeb. 
the  evidence  which  might  be  adduced  against  him.  ^"  '*'®  matter 

Per  Curiam:  —  No  order  for  the  attendance  of 
counsel ;  but  if  the  bankruptcy  is  found,  let  the  adver- 
tisement be  stayed,  and  the  petitioner  be  at  liberty  to 
apply  instanter  to  supersede  and  to  stay  all  further  pro- 
ceedings, with  liberty  to  the  petitioner  to  amend  his 
petition  for  that  purpose,  and  let  the  petition  stand  at 
the  head  of  the  paper  of  Saturday. 

On  that  day  the  petition  was  struck  out,  as  there  was 
not  any  appearance  on  either  side. 


In  the  matter  of  WOOD.  C.  of  R. 

Jan.  18, 

IN  this  case  two  fiats  having  been  issued,  a  dispute        1839. 
arose  as  to  the  validity  of  one  of  them.     The  first  fiat  <,„  motions  rc^ 
issued  on  the  14th  December:  on  the  10th  of  January  gadding  compe- 

'  •^    titoiu  between 

the  adjudication  was  made;  on  the  11th  of  January  the  two  fiats:— 
twenty-eight  days  expired,  and  the  advertisement  was  done  under  first, 
sent,  but  not  gazetted.  S^^X^or- 

mer  fidls  and 

Mr.  Boom  for  the  first  fiat.  thektterstanda; 

where  some* 
thing  done  un- 

Mr.  Stoanstan  for  the  second  fiat  ^^^  fi"V  ''"* 

out  of  time,  and 
second  issues  in 

Sir  George  Rose:  —  Althouizh  in  strictness  you  were  ignorance  of  in- 

^  1  i_  J    /»         tention  to  pro- 

justified  and  quite  right  m  regard  to  the  second  nat,  ceed  with  first, 
the  time  for  opening  the  first  fiat  having  expired,  still  J^n,JS^ed, 
if  there  was  a  bondjide  intention  of  proceeding  with  the  T»th  «w*^  to 
latter,  it  must  stand,  and  it  comes  to  a  mere  question  of  tioning  credi. 

tor;  where  the 
proceeding  under  the  first  is  known  to  tlie  second  petitioning  creditor,  no  costs  to  the 
latter ;  and  where  known,  and  intention  to  proceed  with  first  has  been  delayed  or  frustrated 
by  second  petitioner,  the  latter  must  pay  costs  of  a  refused  motion  to  supersede  first. 

F   3 


70  CASES  IN  BANKRUPTCY. 

1839.       costs;   upon  that  question  diere  are  four  gradations. 

~"'         First,  where  the  twenty-eight  days  have  expired,  and 
of  nothing  done,  and  another  party  issues  a  second  fiat; 

Wood.  secondly,  where,  although  the  time  has  expired,  some- 
thing is  done  towards  opening  it,  but  it  is  unknown  to 
the  second  applicant ;  thirdly,  where  that  something  is 
known;  and  fourthly,  where  it  is  known,  and  the 
prosecution  of  the  first  has  been  prevented  or  delayed 
by  the  act  of  the  second  petitioner.  In  the  last  case, 
which  is  the  present,  there  never  was  a  doubt  in  the 
mind  of  the  Court  as  to  allowing  to  the  first  petitioner 
the  costs  of  a  petition  to  supersede  the  first  fiat 

The  first  fiat  must  stand;  the  petitioning  creditor 
under  the  first  fiat  must  have  his  costs  out  of  the  estate. 
No  costs  to  the  petitioning  creditor  under  the  second 
fiat 


a  of  R.  Ex  parte  BRETT.  —  In  the  matter  of  MOSES. 

Jan.  22, 

'        iVlR.  J.  RUSSELL  applied  to  change  tlie  venue  of  a 

In  geoend  a  oat  ^  ^ 

ought  to  be        fiat  n*om  Bristol  to  London. 

issued  to  the 
place  where 

the  bankrupt  Sir  J.  Cross:  —  There  not  only  are  not  sufficient 

resides. 

grounds  shown  for  this  application,  but  it  appears  to 
me  that  it  will  be  most  beneficial  to  have  the  fiat 
worked  in  the  bankrupt's  neighbourhood.  The  London 
debts  are  all  got  in.  The  bankers  debt  is  consider- 
able, and  their  books  require  to  be  examined,  and 
it  is  most  convenient  that  this  should  take  place  in  the 
country,  and  it  would  be  very  inconvenient  to  the  estate 
to  have  the  expense  of  bringing  them  and  their  books 
to  London*  Every  fiat,  without  special  reason  for  the 
contrary,  should  be  worked  near  the  place  where  the 
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bankrupt  carried  on  his  business,  to  discover  where  his        18S9. 
property  is,  and  if  removed  thence,   his   neighbours,       „ 
who  are  generally  the  best  witnesses,  are  not  brought        Bbett. 
to  contradict  him.  ^"  the  matter 

Motion  refused.  Moses. 


Ex  parte  CHARLES  MEEKING.  —  In  the  matter  of     C.  of  R. 

ROBERT  BRAY.  Jan.  25, 

1839. 

This  petition   stated   that   the   petitioner   struck  a  ^J^^^^ 
docket  against  the  above-named  Robert  Bray;  the  act  imied  against  a 
of  bankruptcy  upon  which  the  docket  was  struck  being  ^^eaJlegatiou 
by  a  fraudulent  conveyance.     The  petitioner  believed  ^wjf  J^^^ 
that  such  conveyance  was  concerted,  and  a  suspicious  « fraudulent 
transaction,  and  done  with  the  intent  thereby  to  defeat  itis^egedthat 
or  defraud   partially  or   entirely   his   creditors,  more  to*J^^t*fr«k[ 
especially  those  who  lived  at  a  distance  from  his  place  to  tb«  London 
of  busmess,  which  was  at  Cheltenham  in  Gloucester-  in  the  country 
shire.     The  petition  further  stated   the  circumstances  **"•""*  ^^-<**<*<^ 
evidencing  the  fraud ;  that  but  incomplete  means  would 
be  afforded  to  the  general  body  of  creditors  to  obtain  a 
full  and  complete  investigation  of  his  affairs ;  and  that 
fraud  towards  such  creditors  who  resided  at  a  distance 
from  the  bankrupt's  place  of  business  would  be  attempted 
to  be  practised  if  the  working  or  prosecution  of  the  fiat 
were  to  be  in  the  neighbourhood  of  the  bankrupt's 
residence,  and  not  in  London,  where  petitioner  believed 
greater  facilities  for  the  attainment  of  justice  in  this 
case  would  be  afforded  than  elsewhere,  and  therefore 
prayed  that  the  said  fiat  might  be  directed  to  the  Court 
of  Bankruptcy,  and  be  prosecuted  in  London,  and  not 
be  directed  to  country  commissioners,  and  be  prosecuted 
there. 
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1839.  Mr.  Keene  in  support  of  the  petition. 


Ex  parte  Sir  John  Cross :  — I  see  no  pretence  for  departing  out 

In  the  matter  of  the  regular  course  in  this  case.     The  fiat  must  be 

P**^  prosecuted  in  Gloucestershire.     The  only  reason  given 

for  prosecuting  it  in  London  would  apply  to  every  case 

just  as  well.     There  will  be  equal,  if  not  greater,  facility 

given  in  detecting  fraud  in  the   country   where   the 

bankrupt  resides. 

Refused. 


C.  of  R.  In  the  matter  of  HAINES. 

Jan  25,      -,| -^ 
1839.        Mr.  SWANSTON  applied  to  have  this  fiat  worked 

Wheii  the  fiat  at  Birmingham.  The  bankrupt  carried  on  business  at 
ronvenicntly  Kilsby  in  Northamptonshire,  and  at  Clay  Cross  in 
worked  at  apar-  Derbyshire.     Kilsby  is  distant  about  thirty-two  miles, 

ticular  place  in  "^  ^  .       . 

the  country,  and  Clay  Cross  about  forty-five  miles,  from  Birming- 
to  that  place,      ham.     The  nearest  place  to   Kilsby  where  there  are 

commissioners  is  Daventry,  which  is  twenty  miles  off; 
and  the  nearest  list  to  Clay  Cross  is  Sheffield,  about 
twenty  miles.  Birmingham  is  halfway  between  Clay 
Cross  and  Kilsby.  The  majority  in  value  of  creditors 
resided  at  Birmingham,  and  the  majority  in  value  and 
number  resided  nearer  Birmingham  than  either  Kilsby 
or  Clay  Cross. 

Sir  John  Cross :  —  The  Court  is  extremely  reluctant 
to  depart  from  the  general  rule.  But  the  peculiar  cir- 
cumstances of  this  case  justify  the  application ;  it  being 
shown  that  Birmingham  is  central  between  the  two 
places  where  the  business  was  carried  on,  and  nearer 
the  major  part  of  the  creditors.     It  is  therefore  a  case 

out  of  the  objection. 

Application  granted. 


CASES  IN  BANKRUPTCY.  73 

In  the  matter  of  STEEL  and  another.  C.  of  R. 

1  HIS  was  a  petition  presented  by  one  of  two  bank-        1889. 
rupts,  the  other  being  dead,  praying  for  the  supersedeas  To  ropersede  a 
of  a  recent  commission.  rion  when  one 

The  administratrix  of  the  deceased  partner,  who  was  rupts  is  dead, 
a  creditor,  consented  in  writing  to  the  supersedeas,  but  ^*j^3*^{!r" 
did  not  join  as  a  petitioner.  petitioner. 

Mr.  Keene  for  the  petition. 

Per  Curiam :  —  The  administratrix  should  join  as  a 
petitioner.  Let  the  petition  be  amended  accordingly ; 
and,  on  approval  of  it  by  the  registrar,  let  the  super- 
sedeas issue. 


In  the  matter  of  DULCKEN.  C.  of  R. 

iVlR.  KEENE  applied  that  the  petitioning  creditor        1839. 
may  file  a  fresh  bond,  to  correct  an  error  in  the  former  P«^tionjng 

creditor's  bond 
bond.  amended. 

Ordered,  (a) 


In  the  matter  of  TURNER.  C.  of  R. 

Mr.  BAILE  Y  applied  to  amend  a  state  of  facts  before        1 839. 
the  registrar.     There  was  a  difficulty  in  framing  the  State  of  fiwjts 

report.  registrar  cannot 

be  amended. 

Sir  Johi  Cross :  —  The  Court  cannot  interfere.     It  ^^^^^ 

must  come  on  upon  the  registrar's  report,  and  then  you  '°***®* 

state  the  objection. 

Refused,  with  costs. 


(a)  On  the  same  day  Mr.  Spaice,  in  the  matter  of  Rich^  made  a 
similar  application,  which  was  granted. 
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C.  ofR. 
1839. 


In  the  matter  of  HILSDON. 

As  application  for  enlarging  the  time  for  opening  a 
town  fiat,  as  the  witness  to  prove  the  act  of  bankruptcy 
did  not  attend,  refused. 


C.  ofR. 

Feb.  II, 

1839. 

Town  fiat  not 
issuable*  al- 
though the 
nu^rity  of 
ditors  ud  wit- 
nesses to  prove 
requisites  re« 
side  in  London. 


In  the  matter  of  HUGO. 

Mr.  bethel  applied  for  a  town  fiat  against  a 
bankrupt  who  resided  in  Cornwall ;  the  majority  of  cre- 
ditors, in  number  and  value,  residing  in  London,  where 
the  witnesses  to  prove  the  trading  and  act  of  bank* 

ruptcy  also  resided. 

No  order. 


C.ofR. 
1839. 


C.  ofR. 

Fa.  21, 

1839. 

Assignee 
elected  by  mis- 
take by  his  own 
power  may 
remoye  himsdf 
on  paying  costs. 


In  the  matter  of  HELLYER. 

JVlR.  STEERE  applied  for  a  London  fiat  against  a 

bankrupt  at  Spalding.     Eighteen  creditors  resided  in 

London,  three  at  Spalding,  and  others  in  different  parts 

of  the  country. 

No  order. 


Ex  parte  HAMMOND.— In  the  matter  of  WEST. 

Application  by  petitioner  to  be  removed  from 
being  assignee,  he  having  executed  a  power  of  attorney 
in  the  common  form  to  vote  in  choice  of  assignees, 
and  having  been  elected  sole  assignee  contrary  to  his 
intention. 

Mr.  Bacon  for  petitioner. 


Ordered,  petitioner  paying  the  costs. 
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Ex  parte  THRING.  C.  of  R. 

15ANKRUPTs  wife  admitted  to  prove  on  behalf  of        1839  ' 
herself  and  children,  with  the  usual  order  as  to  divi-  B^nj^rupfg  ^j^ 

dends.  admitted  to 

prove. 

Mr.  Bacon  for  the  petition. 


Ex  parte  THOMAS  GOLDNEY.  —  In  the  matter  of     C.  of  11. 

THOMAS  GOLDNEY.  Jan.  30, 

1  HIS  was  the  petition  of  the  bankrupt,  presented  in  Effiwtof  bwik. 

ruptcj  on  clause 

pursuance  of  an  arrangement  between  him  and  his  of  forfeiture  of 
assignee,  to  obtain  the  opiniop  of  the  Cour^  whether  Hiuub^time 
the  estate  of  the  bankrupt  in  certain  freehold  property  ^^  ti>«bank. 

*  *      *       "^    ruptcy  the 

comprised  in  an  indenture  of  settlement^  dated  the  bankrapthasa 
7th  day  of  May  1773,  passed  to  the  assignee.  ^^^^ 

By  ind^itures  of  lease  and  release  and  settlement,  «n»*»«»p«ct«>t 

''  ^    upon  the  death 

dated  the  6di  and  7  th  May  1778,  a  freehold  mansion  of  the  tenant  for 
bouse  and  other  hereditaments  were  limited  to  the  Ha^TiKHLbat 
use  of  trustees  and  their  heirs.  ^  Pf?^"  "^^^ 

IS  entitled  to  the 

The  petition  stated  that  a  commission,  dated  the  uaeandooeu- 

Dancv  of  the 

29th  of  April  1819,  issued  against  the  petitioner,  and  premises  shall 
on  the  18th  of  June  John  Masters  was   chosen   sole  ~deanddwcn 

tberein,  and 

assignee,  and  all  the  freehold  estate  of  the  petitioner  assume  the 
was,  according  to  the  usual  form  of  bargain  and  sales  donor,and,upoii 
under  commissions  of  bankrupt,  granted,  bargained,  ^,^'^^ 
and  sold,  by  the  major  part  of  the  said  commissioners  ply  ^^  these 
under  the  said  commission,  to  said  John  Masters  as  such  be  considered  as 
assignee:   That  on  the  12th  day  of  August  1819  the  J^ttSto*hhn 
petitioner  obtained  his  certificate :  That  by  certain  in-  ^  ^^^^  "^ 
dentures  of  lease  and  release,  bearing  date  the  6th  and  son  next  en. 
7th  of  May  1773,  and  made  between  dtdn-Ul  Goldney,  "^fiS^L 
therein  described    as    oi   Clifton  in    the  county  of  bankrupt  ob- 

tain  his  certi- 

Gloucester,  of  the  one  part,  and  William  Qnclesy  Edward  ficate  the  tenant 
Saiford  the  younger,  James  Harford,  Stephen  Penny,  ^Z^^^ 

the 


76  CASES  IN  BANKRUPTCY. 

1839.  Mark  Harford  the  younger,  Esmead  Edridffe,  and 
■  Robert  Simson,   all   therein   respectively   described    as 

GoLDNVY.  l>ci"g  trustees  for  the  purposes  therein,  of  the  other 
In  the  matter  p^^^^  ^hg  g^id  Gabriel  Goldney  did,   for  the  purpose  of 

GoLDNEY.  settling  and  assuring  the  hereditaments  therein-after 
mentioned  upon  the  uses  therein- after  declared,  grant 
and  release  unto  the  said  William  Cowles^  Edward  Har- 
ford the  younger,  James  Harford,  Stephen  Penny^  Mark 
Harford  the  younger,  Esmead  Edridge^  and  Sobert 
Simpson^  divers  messuages,  lands,  and  hereditaments  in 
the  indenture  particularly  described,  comprising  with 
others  the  following;  viz.,  all  that  capital  messuage 
or  tenement  situate  and  being  in  the  parish  of  Clifton 
in  the  county  of  Gloucester,  then  in  the  possession  of  him 
the  said  Gabriel  Goldney,  together  with  the  coach-houses 
and  stables,  orchard  or  garden,  to  the  said  messuage  or 
tenement  adjoining  or  belonging,  as  the  same  were  laid 
out;  and  also  all  those  erections  and  buildings  in  the 
said  garden  and  orchard,  or  one  of  them,  erected,  stand- 
ing, and  being,  commonly  known  and  distinguished  by 
the  name  of  the  engine  house  or  fire  engine,  the  grotto, 
the  greenhouse,  the  octagon  room,  the  rotunda,  and 
all  other  edifices,  erections,  and  buildings  in  the  said 
garden  and  orchard,  or  either  of  them,  erected,  standing 
and  being ;  and  also  all  that  large  messuage  or  tenement 
theretofore  erected  by  Robert  Smith  on  ground  formerly 
part  of  Clifton  Wood ;  and  also  all  that  large  garden, 
containing  by  estimation  two  and  a  half  acres,  adjoining 
to  and  lying  on  the  west  side  of  the  same  messuage ;  and 
also  all  that  paddock  of  ground,  containing  by  estimation 
two  and  a  half  acres  or  thereabouts,  called  the  orchard, 
adjoining  to  and  lying  on  the  west  side  of  the  said  large 
messuage,  which  said  messuage  or  tenement,  gardens 
and  orchards,  with  the  new-erected  coach-houses  and 
stables,  were  then  in  the  tenure  of  Richard  Farr  as  tenant 
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to  him  the  said  Gabriel  GMneyi  party  thereto,  together         1839. 
with   certain   other   hereditaments    situate  at   Clifton        — 
aforesaid ;  and  also  all  that  capital  messuage  or  farm-      Goldney. 
house   commonly  called    or  known   by  the   name  of  ^°  ^^^  matter 
Elberton's  Farm,  otherwise  Elverton's  Farm,  with  the      Golonet. 
appurtenances,   wherein   Andrew    Williams  theretofore 
dwelt,  situate  in  Elberton  alias  Elverton,  in  the  said 
county  of  Gloucester,  together  with  numerous  closes  of 
land  therein  mentioned,  containing  in  the  whole  two 
hundred  and  thirty-four  acres  or  thereabouts,  and  which 
farmhouse,  lands,  and  hereditaments  were  then  in  the 
tenure  or   occupation  of  Hester  Roberts  as  tenant  to 
him  the  said  Gabriel  Goldney^  to  certain  uses  and  upon 
certain  trusts  therein  declared,  and  which  have  since 
expired  or  never  taken  effect;  and,  subject  thereto,  upon 
trust  to  permit  and  suffer  the  said  capital  messuage  or 
mansion  house,  with  the  garden  thereto  belonging,  and 
the  edifices  and  buildings  in  such  garden,  to  be  occupied 
and  used  by  Gabriel  Goldney^  the  eldest  son  of  Gabriel 
Goldney  therein  described,  for  and  during  the  life  of 
such  eldest  son ;  and  from  and  after  the  death  of  such 
eldest  son,  to  permit  and  suffer  the  same  to  be  occupied 
by  the  said  Thomas  Goldney  (the  bankrupt),  the  second 
son  of  the  said  Gabriel  Goldney  of  Chippenham,  for  and 
during  his  natural  life ;  and  from  and  after  the  deter- 
mination of  the  several  estates  and  interests  therein- 
before  limited,  then  upon  trust  to  permit  and  suffer 
the    said   capital   messuage   or    mansion   house,   with 
the  garden  thereto  belonging,  to  be  used  and  occupied 
by  Sanmel  Goldney  of  Bath,  linen   draper,  brother  of 
him  the  said  Gabriel  Goldney  of  Chippenham,  during 
the  term  of  his  natural  life,  and  after  his  decease  to 
permit  and  suffer  the  same  to  be  occupied  and  used  by 
Francis  Bennett  Goldney  the  eldest  son,  and  so  in  like 
manner  in  succession  by  the  second  and  third  son  of 
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1839*        the  said  Samud  Gcldney  therein  named}  and  also  in 
succession  of  them  by  other  persons  therein  named  for 

Ex  parte  , 

GoLDNZY.      life ;  and  after  the  determination  of  such  several  life 
lo  the  matter  ©states   or   interests,  then  upon  trust  to  convey  and 

OoLDNET.     assure  the  said  capital  messuage  and  other  the  freehold 
premises  therein-before  described  to  all  and  every  other 
the  sons  and  daughters  of  the  said  Gabrid  GoUtney  of 
Chippenham)  and  to  all  and  every  the  sons  and  daughters 
of  the  several  other  persons  in  tlie  said  indenture  named 
in  favour  of  whom  the  said  limitations  were  made>  and  to 
the  heirs  male  and  female  of  his,  her,  or  their  body  or 
bodies  respectively  in  the  course  of  entail,  the  sons  and 
daughters  of  the  said  Gabrid  Goldney  of  Chippenham, 
and  the  heirs  of  his,  her,  and  their  body  and  bodies 
respectively  to  take  and  be  preferred  before  all  the 
other  persons  last  above  named ;  and  upon  trust  also^ 
that  they  the  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  and  the  trustees  and  trustee  for  the 
time  being,  should  receive  the  rents,  issues,  and  profits 
of  all  and  singular  the  messuages,  lands,  tenements, 
rents,  and  hereditaments  therein-before  mentioned,  and 
thereby  granted  and  released,  other  than  and  except  the 
said  capital  messuage  or  mansion  house,  garden,  and 
other  the  premises  therein-before  limited  to  such  uses 
as  aforesaid;  and  in  the  first  place  pay  the  several  fee- 
farm  and  other  rents  issuing  and  payable  out  of  and 
for  the  said  premises,  or  any  part  thereof,  and  the  costs 
and  charges  of  the  execution   of  the   trust  thereby 
created;   and  after   payment  and   satisfiiction  thereof 
should  keep  in  good  substantial  repair  the  said  capital 
messuage  or  mansion  house,  with  the  garden  thereto 
belongings  and  the  grotto  and  other  buildings  therein 
being,  and  the  furniture  and  ornaments  of  such  messuage 
or  tenement,  garden,  grotto,  and  buildings,  (except  the 
paintings,)  in  the  garden,  and  replenish  the  said  garden 
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and  the  greenhouse  with  the  treesi  shrubs,  and  plants  1839. 
in  the  stead  and  place  of  such  as  might  from  time  to  ' 
to  time  decay  or  perish,  and  in  general  keep  the  same  Goldnst. 
messuage,  garden,  grotto,  and  other  buildings,  and  ^"  ^^  matter 
every  part  thereof,  except  as  aforesaid,  in  good  con-  Goldnbt. 
dition  and  well  stocked ;  and,  in  the  next  place,  pay  the 
fine  for  renewing  and  keeping  full  standing  the  lease  of  a 
close  of  ground  therein^after  mentioned,  and  which  was 
thereby  assigned  to  the  said  trustees  upon  the  like  trusts, 
and  should  pay  over  the  rest  and  residue  of  such  rents, 
issues,  and  profits  to  the  person,  and  for  his  or  her  own 
use,  who  should  from  time  to  time,  by  virtue  of  the 
limitations  therein  contained,  be  entitled  to  the  use  and 
occupancy  of  the  said  capital  messuage  or  mansion 
house,  and  the  garden  and  other  premises  thereto 
belonging,  for  and  during  such  time  as  he  or  she  should 
be  entitled  to  such  use  or  occupancy ;  and  upon  further 
trust,  that  when  and  so  soon  as  any  person  or  persons 
should,  by  virtue  of  the  limitations  and  directions 
therein-before  contained,  be  entitled  to  a  settlement  of 
the  said  capital  messuage  or  mansion  house,  garden,  and 
premises  for  an  estate  in  tail  general  or  other  estate  of 
inheritance,  they  the  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  the  trustees  and  trustee  &r 
the  time  being,  should  at  the  same  time  also  convey, 
settle,  and  assure  all  and  singular  other  the  freehold 
messuages,  lands,  tenements,  and  hereditaments  thereby 
granted  and  released,  unto  such  person  or  persona^  and 
for  such  estate  and  estates  in  tail  general  or  other 
estate  of  inheritance,  and  with  such  remainder  over  as 
were  therein-before  directed  to  be  limited  in  and  by 
such  conveyance,  setdement,  and  assurance  as  aforesaid, 
and  of  and  concerning  the  said  capital  messuage  or 
,  mansion,  garden,  and  premises.  And  by  the  said  in- 
denture certain  leasehold  premises  and  certain  chattels 
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]839.  as  heir  looms  were  assigned  to  the  said  trustees,  upon 
""""  trusts  to  apply  and  pay  the  rent  of  the  said  leaseholds 
GoLONEY.  in  like  manner  as  was  directed  regarding  the  rents  and 
In  the  matter  proceeds  of  the  said  freehold  hereditaments,  and  upon 
GoLDNEY.  trust  to  permit  and  suffer  the  said  heir  looms  to  remain 
as  heir  looms  annexed  to  the  said  capital  messuage,  and 
be  enjoyed  therewith.  And  it  was  by  the  said  indenture 
provided  and  expressly  declared  and  agreed  that  the 
person  who  should  from  time  to  time  by  virtue  of  the 
said  indenture  be  entitled  to  the  use  and  occupancy  of 
the  said  capital  messuage  or  mansion  house,  garden,  and 
premises  for  life  should  reside  and  dwell  therein ;  and 
that  all  and  every  of  such  persons  whose  surnames 
should  not  be  Goldney  when  he  or  she  should  become 
entitled  to  such  use  and  occupancy,  and  the  husbands 
of  any  of  them,  being  females,  should,  during  such  use 
and  occupancy,  use  the  additional  name  of  Goldney^  and 
make  use  of  the  Goldney  arms  on  all  occasions,  as  well 
public  as  private,  and  that  such  person  and  persons  who 
should  neglect  or  refuse  to  observe  and  obey  tliis 
direction  should  be  considered  as  though  naturally 
dead,  and  the  freehold  or  occupancy  should,  as  to  him 
or  her  so  neglecting  or  refusing,  cease  and  be  void,  and 
be  for  the  person  who  would  be  next  entitled  thereto. 

On  the  29th  of  April  1819  a  commission  of  bankrupt 
issued  against  Thomas  Goldney^  and  on  the  18th  of  June 
following  John  Masters  was  chosen  sole  assignee,  to 
whom  the  usual  bargain  and  sale  of  the  bankrupt's 
freehold  property  was  made. 

On  the  12th  of  August  1819  the  bankrupt  obtained 
his  certificate. 

At  the  date  of  the  commission  Gabriel  Goldney,  tlie 
first  tenant  for  life  named  in  the  indenture  of  settle- 
ment,  was  in  possession  and  occupation  of  the  mansion 
house  and  premises,  and  the  bankrupt  was  next  entitled 
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to  such  possession  and  occupation  for  his  life  in  re-  18S9. 
mainder,  expectant  upon  the  death  of  the  said  Gabriel  — 
Goldney.  Gahrid  Goldney  died  on  the  9  th  of  February  Goldney. 
1837,  and  immediately  diereupon  the  bankrupt,  having  ^^  ^^®  matter 
complied  with  the  provision  contained  in  the  indenture^  Goldney. 
and  taken  the  name  and  arms  of  Goldney^  entered  into 
possession  and  occupation  of  the  said  mansion  house 
and  premises  at  Clifton.  The  petitioner,  after  stating 
the  above  facts,  further  stated,  that  the  bankrupt  had 
ever  since  continued  and  was  then  in  the  occupation 
and  possession  of  the  mansion  house  and  premises;  and 
that  new  trustees  had  been  appointed  to  carry  into  eQect 
the  trusts  of  the  said  indenture  of  settlement;  and  that 
the  heir  at  law  of  the  last  surviving  trustee  and  the  said 
Gabriel  Goldney  had  received  the  rents  and  profits  of 
the  rest  of  the  hereditaments  and  premises  comprised 
in  the  said  indenture  of  settlement,  amounting  in  the 
whole  to  the  sum  of  1,250/.  and  upwards,  and  had 
thereout  paid  certain  ground  rents,  tithes,  charges,  and 
expenses,  amounting  to  400/.  and  upwards,  and  40021  to 
the  bankrupt,  leaving  the  sum  of  400/.  and  upwards  in 
their  hands.  That  the  said  John  Masters^  as  the  assignee 
of  the  bankrupt,  had  given  notice  to  the  said  trustees 
not  to  pay  the  rents  and  profits  of  the  said  heredita- 
ments, &C.  comprised  in  the  said  indenture  of  settle- 
ment, which  were  in  their  hands,  or  any  rents  and 
profits  thereof  which  they  might  thereafter  receive  to 
the  bankrupt;  and  that  the  said  John  Masters  claimed 
to  be  entitled  thereto  as  such  assignee  as  aforesaid 
during  the  life  of  the  bankrupt ;  whereas  the  bankrupt 
claimed  to  be  entitled  thereto  for  his  own  use  and 
benefit ;  and  he  submitted  to  the  Court  that  the  same 
did  not  pass  to  the  said  John  Masters  as  such  assignee 
as  aforesaid,  under  or  by  virtue  of  the  said  bargain  and 
sale  or  otherwise.  That  in  this  state  of  things  the  bank- 
VoL.  I.  G 
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1889.        nipt  and  the  8aid  John  Masters  entered  into  the  follow-* 
"""^        ing  agreement ;  that  is  to  say,  "  terms  of  agreement," 

GoLDNEY.      between  Mr.  Thomas  Goldney  of  Chippenham  ^id  Mn 
In  the  matter  j^j^  Masters  of  Bristol,  his  assignee,  in  respect  of  the 

GouoNET.  mansion  house,  lands,  and  hereditaments  comprised 
in  the  indentures  of  settlement  of  the  7th  of  May 
1773,  as  previously  arranged:  Ist,  that  the  assignee 
receive,  for  the  benefit  of  the  estate,  the  rents  of  the 
property  at  Elberton,  paying  thereout  all  charges  and 
disbursements  incident  thereto ;  this  net  produce  is  esti- 
mated at  300/.  per  annum*  2d,  That  Mr.  Thomas 
Goldney  receive  the  rent  of  all  other  the  property  for 
his  own  use,  to  enable  him  to  support  his  occupation  of 
the  mansion  house,  paying  thereout  all  charges  and  dis* 
bursements  for  which  the  property  at  Elberton  shall  be 
specifically  liable;  this  net  produce  is  estimated  at  350£ 
per  annum,  exclusive  of  the  use  of  the  mansion  bouse 
and  gardens.  3d,  That  the  assignee  pay  to  Mr,  Thomas 
Goldney,  in  aid  of  his  expenditure  on  entering  the  man* 
sion  house  for  his  occupation,  the  receipt  of  the  rent  of 
the  Elberton  property  accruing  to  the  25th  of  March 
1838;  retaining  thereout  his  costs  as  assignee,  until  the 
future  rents  received  shall  have  enabled  him  to  liqui*' 
date  the  same.  4th,  That  the  foregoing  arrangement 
be  provisional,  until  submitted  to  a  gazette  meeting  of 
creditors,  and  subsequently  brought  under  the  consi* 
deration  of  the  Court  of  Review  in  bankruptcy  for  con- 
firmation or  approval;  and  that  Mr.  Thomas  Goldney  be 
at  liberty  to  take  the  opinion  of  the  Court  on  the  right 
of  the  assignee  to  any  portion  of  the  property  under 
the  settlement;  and  if  the  Court  shall  adjudge  the  as- 
signee to  have  no  right  or  interest  in  the  property^  then 
the  costs  of  both  sides  are  to  be  paid  out  of  the  rents ; 
and  if  the  Court  shall  adjudge  in  favour  of  the  assignee, 
and  in  confirmation  of  the  arrangement,  then  the  as- 
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signee  will  defray  his  costs  and  expenses  out  of  the        I8S9« 
monies  to  be  received  by  him  as  before  proposed  from         *""" 
the  rents  for  the  benefit  of  the  estate^  and  Mr.  Thomas      Goi^ney. 
Goldney  will  defray  his  costs  out  of  the  rents  appor-  ^"  the  matter 
tioned  to  his  use.     5th,  As  respects  the  expensesi  that      Goldnet. 
all  costs,  charges,  and  expenses  necessarily  incurred  in 
maintaining  and  keeping  possession,  and  on  the  ap- 
pointment of  new  trustees  to   the  settlement,  or  in 
arranging  with  the  heir  at  law  of  the  sunriving  trustee 
in  the  proposed  receipt  of  rents,  and  all  repairs  and 
other  expenditure  necessarily  performed  in  exercise  of 
the  trusts  of  the  deed  of  settlement  of  the  7th  of  May 
177^  and  all  co0ts,  charges,  and  expenses  of  the  heir  at 
law  of  Uie  surviring  trustee  and  the  new  trustees  when 
appointed,  or  their   solicitors  or  agents  in  exercise  of 
the  trusts  of  the  same  indenture,  so  far  as  Mr.  Thomas 
Ooldney  ot  his  estate  may  be  liable  to  the  same,  to  be 
borne  and  paid  equally  by  the  two  respective  parties  by 
and  out  of  the  rents  of  the  whole  trust  estate,  and 
charged  upon  the  same  rents  accruing  subsequent  to 
the  25th  day  of  March  next,  in  the  proportion  of  one 
moiety  to  the  assignee  and  the  other  moiety  to  Mr. 
Thomas  Ooldnsy.     6th,  Mr.  Thomas  Ooldney  to  enter 
into  covdiiant,  when  thereto  required,  to  continue  to 
reside  and  dwell  in  the  mansion  house  and  premises 
for  the  term  of  his  natural  life,  in  compliance  with  the 
otmdition  annexed  to  the  enjoyment  of  the  same,  with 
the  rent»  and  profits  of  the  other  premises ;  but  nothing 
herein  contained  is  to  extend  to  prevent  the  full  right 
of  Mr.  Thomai  Goidmy  to  obtain  the  opinion  of  the 
Court  on  the  right  of  the  assignee  as  before  mentioned » 
nor  is  this  memorandum  in  any  manner  to  be  used  to 
prejudice  the  full  and  uninterrupted  enjoyment  by  the 
said  Thomas  Goldney,  free  from  claim,  right,  or  title  by 
the  said  assignee,  should  the  decision  of  the  Court  be 
against  such  claim,  right,  or  title  independently  of  this 

o  2 
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1839.        arrangement,  and  in  as  full  a  manner  as  if  the  same 
^  had  never  been  concluded  or  Bftreed,     7  th,  That  inas- 

£x  parte  .  . 

GoLDNSY.      much  as  the  proportion  of  property  allotted  to  the  said 
D  the^matter   y^^^„|^  Goldney  comprises  a  mansion  house  and  pre- 

GoLDNEY.  mises  occupied  by  Mrs.  Amesj  at  the  annual  rent  of 
300Lf  and  her  tenancy  may  soon  determine,  and  that  a 
considerable  loss  in  income  may  be  thereby  sustained, 
the  said  John  Masters  shall  allow  to  the  said  Thomas 
GoUtney^  from  the  rents  of  the  said  Elberton  lands,  one 
moiety  of  any  loss  to  be  sustained  by  reason  of  the  pre- 
mises so  rented  by  the  said  Mrs.  Ames  becoming  void, 
and  being  re-let  at  an  inferior  rent  on  the  determination 
of  that  lady's  tenancy.  The  petition  further  stated, 
that  notice  was  given  in  the  London  Gazette  of  the 
14th  of  July  1837,  of  a  meeting  of  the  creditors  of  the 
bankrupt,  to  be  holden  on  the  8th  day  of  August  then 
next  ensuing,  at  a  time  and  place  therein  named,  in 
order  to  consider  the  terms  of  the  said  arrangement, 
and  to  assent  to  or  dissent  from  the  same  being  carried 
into  effect^  but  that  no  creditor  attended  the  meeting; 
and  it  therefore  prayed  that  it  might  be  declared  by 
the  Court,  that  the  estate  or  interest  of  the  bankrupt  of 
and  in  the  hereditaments  and  premises  comprised  in 
the  said  indenture  of  settlement  did  not  pass  to  the  said 
John  Masters;  and  that  he  the  said  John  Masters  might 
be  ordered  to  withdraw  the  notice  so  given  by  him  to 
the  said  trustees  not  to  pay  the  rents  and  profits  of  the 
said  hereditaments  and  premises  to  the  bankrupt;  and 
that  he  might  be  ordered  not  to  do  any  act  or  acts  to 
prevent  or  hinder  the  bankrupt  from  receiving  the 
rents  and  profits  of  the  premises.  In  the  deed  the 
words  creating  the  trust  for  the  petitioner  were,  **  to 
permit  and  suffer "  the  premises  "  to  be  occupied  and 
ergoyed^  by  the  said  Thomas  Goldney. 

There   was   also  a  cross-petition   on   beh^Jf  of  the 
assignees. 
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Mr.  Swanston  and  Mr.  BetheU  for  the  bankrupt :  —  1839. 

The  bankrupt  obtained  his  certificate  many  years        

before  he  became  entitled  to  the  possession  of  this  pro-  Goldney. 
perty,  and  nothing  therefore  could  pass  to  his  assignees.  ^"  ^^^  matter 
At  the  time  of  his  bankruptcy  he  had  a  bare  right,  sub-  Goldney. 
ject  to  the  contingency  of  his  life.  It  is  now  no  more 
than  a  right  which  must  by  the  deed  of  settlement  be 
personally  exercised;  a  personal  privilege  to  the  use  of 
the  mansion,  &c.,  on  condition  of  his  residing  there, 
and  doing  certain  other  acts,  and  which  it  is  impossible 
his  assignees  can  exercise  according  to  the  intention  of 
the  settlor.  It  is  an  inseparable  incident  to  the  person 
of  the  bankrupt,  and  the  moment  it  separates,  his  right 
is  at  an  end.  The  right  to  the  benefits  given  in  the 
deed  depends  solely  on  the  continuance  of  the  bankrupt 
to  reside  in  the  mansion,  and  to  use  the  name,  &c.; 
acts  which  it  is  not  in  the  power  of  this  or  any  Court 
to  compel  the  performance  of.  It  is  not  unlike  the 
instance  of  property  in  Scotland  belonging  to  the  bank- 
rupt. There  the  only  mode  by  which  the  Court  could 
compel  the  bankrupt  to  convey  it  was,  by  the  power 
the  commissioners  held  over  him,  by  refusing  to  sign 
his  certificate  in  case  of  noncompliance;  even  that 
power  does  not  exist  here,  because  the  certificate  has 
long  since  been  obtained.  In  fact,  nothing  short  of  an 
act  of  parliament  could  be  of  any  avail*  In  order  to 
entitle  the  assignees  to  any  order  on  these  petitions, 
they  must  make  out  that  the  Court  has  power  to  compel 
the  bankrupt  to  reside,  and  perform  the  conditions  on 
which  his  estate  depends;  to  give  them  that  which 
solely  depends  on  the  will  of  the  bankrupt  would  be  an 
absurdity.  This  case  is  distinguishable  from  Brandon 
V.  Robinson  (a),  because  here  is  a  clear  limitation  over, 
in  the  event  of  the  conditions  on  which  the  bankrupt*s 


(a)  18  Ke*.  429. 
6   3 


86  CASES  IN  BANKRUPTCY. 

1839.       life  interest  depends  not  being  strictly  performed.   The 
""^^        bankrupt  cannot  be  compelled  to  give  up  possession, 

GoLDNEY.     because  he  is  personally  to  occupy  the  mansion,  and  that 
In  the  matter  jone  entitles  him  to  receive  the  rents  of  the  other  parts 

GoLDNKT.  of  the  property.  By  giving  up  the  possession  he  can 
give  no  title  to  his  assignees,  because  his  life  interest 
is  gone  from  that  moment  to  the  next  person  in  re« 
mainder.  The  assignees  in  no  case  can  be  entitled  to 
occupy  this  property,  and  therefore  the  Court  is  driven 
to  consider  the  question  of  their  power  to  compel  the 
bankrupt  to  continue  his  residence  there;  which  the 
Court  can  no  more  do  than,  if  the  condition  were  to 
reside  within  a  particular  county,  they  could  enjoin 
the  baxikrupt  against  ever  quitting  it.  This  is  an 
inalienable  interest,  and  therefore  cannot  pass  to  his 
assignees. 

It  was  also  contended,  on  the  bankrupt's  behalf  that 
the  interest  was  not  sufficiently  existent  at  the  period 
of  the  bankruptcy  as  to  pass  by  the  usual  assignment 
by  bargain  and  sale^  and  the  cases  of  CarleUm  v.  Leigh* 
ton  (a)  and  MoA  v.  Frame  (b)  were  cited. 

Mr.  Gtrdlestone  and  Mr.  Bigg  for  the  assignees:  — 
The  question  now  is,  not  whether  a  forfeiture  will  arise 
of  which  the  remainder  man  can  take  advantage,  but 
whether  the  bankrupt  can  hold  this  property  against 
his  assignees  ?  But  upon  the  first  point  we  should  con- 
tend, that  a  different  construction  may  be  placed  on 
this  deed  than  that  for  which  the  other  side  contend. 
Although  the  obligation  to  occupy  the  mansion  house, 
and  the  right  to  do  so,  be  personal,  yet  it  is  otherwise 
as  to  the  enjoyment  of  the  rents  of  other  parts ;  and 
it  is  to  be  remarked,  that  while  the  first  and  second 
tenants  for  life  are  directed  to  "occupy  and  use^  the 

premises,  &c.,  the  bankrupt  is  to  "  use  and  enjoy."   One 

^"^^™-^^— ^^  1^ 

(fl)  5  Mer.  667.  (A)  AnM,  594, 


CASES  IN  BANKRUPTCY.  87 

is  clearly  personal,  while  the  other  is  not  so.  <^  Enjoy-  1839. 
ment "  being  to  be  had  otherwise  than  by  actual  po»-  — 
session.  We  concede  that  if  the  right  to  the  house  Qoldnby. 
ceases,  the  right  to  enjoy  the  rents  of  the  rest  of  the  '"  ^^^  matter 
property  also  goes ;  but  that  is  not  now  to  be  deter-  Goldnbt. 
mined;  the  mere  question  being,  whether  so  long  as 
the  bankrupt  continues  to  reside  in  the  mansion  house 
the  assignees  are  not  to  take  the  rents.  The  parties  in 
remainder  may  take  in  the  event  of  non-residence;  but 
that  eircumstance  cannot  vest  any  inalienable  right  in 
the  bankrupt.  [Sir  John  Cross :  -*  I  observe  the  words 
in  the  clause  of  forfeiture  are,  if  he  shall  *^  neglect  and 
refuse"  to  reside.]  The  clause  of  forfeiture  cannot 
avail  in  bankruptcy,  and  in  this  case  more  especially^ 
as  the  bankruptcy  cannot  be  considered  such  a  neglect 
and  refusal  as  the  deed  contemplates.  The  rule  from 
all  cases  on  the  point  of  forfeiture  is,  that  the  condi- 
tion must  happen  in  the  very  terms.  Holt/land  v.  De 
MeTidez  (a)  shows  the  strictness  with  which  Courts  look 
at  words  creating  forfeiture.  Upon  the  general  ques- 
tion the  judgment  of  Lord  Eldoriy  in  Brandon  v.  Bobin* 
soTij  is  as  strong  as  possible  in  our  favour.  So  is  Graves 
V.  Dolphin  (^),  where  an  annuity  was  given  for  the  per^ 
smal  support  of  the  bankrupt.  Also  Green  v.  Spicer.  (c) 
[Per  Curiam:  —  To  which  you  may  add  the  class  of 
cases  relative  to  covenants  not  to  assign  without  licence, 
as  the  operation  of  law  is  too  strong  to  allow  of  for- 
feiture.] Also  Lear  v.  Leggett  (e/),  Piercy  v.  Boberts.  (e) 
The  Court  must  bear  in  mind  that  it  is  not  called  on 
to  make  any  mandatory  order  on  the  bankrupt;  for 
if  it  approve  of  the  agreement,  that  will  provide  for 
the  bankrupt's  continuance  in  the  occupation  of  the 


(a)  3  Mer.  184.  (rf)  I  Rust.^  M.  690. 

(A)  1  Sim.  66.  {c)  1  MyL  Sf  K,  4. 


(c)  1  Rusi,  4-  Af.  395. 
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1839.        estate.     [Sir  George  Rose:  —  If  property  be  found  in 

the  bankrupt  at  the  time  of  his  bankruptcy,  as  a  general 

GoLDNEY.      maxim  he  cannot  in  any  way  keep  it  from  his  assignees.] 

In  the^mattcr  ^^^  ^  ^  forfeiture^  the  whole  distinction    turns  on 

GoLDKEY.     whether  the  act  to  cause  it  is  voluntary  or  involuntary. 

Mr.  Bigg^  on  the  same  side,  was  stopped  by  the  Court. 

Mr.  Stoantton  in  reply :  — Tlie  question  is,  whether 
at  the  time  of  the  bargain  and  sale,  or  of  the  certificate 
passing,  there  was  a  sufficient  vested  interest  in  the 
bankrupt  to  pass  by  the  bargain  and  sale  to  the  assignees  ? 
We  contend  not  The  legal  estate  was  in  trustees,  the 
bankrupt  having  a  mere  equity ;  an  estate  which  must 
cease  the  moment  an  attempt  were  made  to  convey  it 
from  him.  The  other  side  are  driven  to  the  argument, 
that  it  passed  to  the  assignees  by  the  bargain  and  sale; 
and  if  so,  there  is  no  use  of  their  coming  here.  But 
what  passed?  A  mere  possibility  of  interest  dependent 
on  the  caprice  of  the  bankrupt,  (a) 

Sir  John  Cross : — This  is  a  case  which  cannot  properly 
bear  one  moment's  argument  The  grantor  in  1773 
created  the  interest  in  question,  settling  the  property  on 
several  of  his  relations  in  succession,  coupled  with  the 

(a)  In  JDoe^  d.  DvJce  of  Noffolk^  issued  execution  against  him,  the 

V.  Hawke^  2  EasU  481.,  A.  gave  sheriff  sold  the  lease  to  the  cre- 

by  will  his  tenant-right,  which  ditor  with  whom  the  deeds  were 

he  held  by  lease,  to  A,  /.,  but  not  deposited,  he  paying  the  debt  of 

to  dispose  of  or  teUit;  and  if  he  the  plaintiff  in  execution ;  and 

refuted  to  dwell  there^  or  to  keep  A.  L  having  left  the  preniiBes, 

..  it  in  his  own  possession,  then  over,  and  ceased  to  dwell  there,  on  the 

A,  L  having  borrowed  money,  day  of  the  execution,  before  the 

left  the  title  deeds  with  his  cre>  sheriff  entered, — held  that  the 

ditor  as  a  security,  and  confessed  remainder  man  was  entitled  to 

a  judgment  to  secure  the  money,  enter,  the  estate  of  A.  L  having 

and  having  also  given  a  judg-  determined  by  such  his  acts, 
ment  to  another  creditor,  who 
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condition   that  they  should  occupy  and  keep  up  the        1839. 
mansion  and  other  ornamental  parts  of  the  premises,  and       „ 

Ex  parte 

should  use  and  take  his  arms  and  name ;  and  he  thereby      Goloney. 
created  an  interest  in  remainder  in  the  bankrupt  vested  ^"  '^®  matter 
in  him  from  the  moment  of  executing  the  deed,  and      Gou>nsy. 
thenceforward  the  bankrupt  became  entitled  to  a  life 
estate  in  remainder,  subject  to  the  condition.  He  had  that 
estate  at  the  time  of  his  bankruptcy,  and  the  argument  has 
been  properly  put  on  the  part  of  the  assignees,  as  though 
he  had  the  legal  instead  of  a  mere  equitable  estate ;  and 
I  think  that  estate  clearly  passed  to  the  assignees  by 
virtue  of  the  bargain  and  sale.     The  bankrupt  had  an 
estate,  subject  to  certain  limitations,  the  conditions  of 
which  were  of  a  personal  kind,  to  be  performed  by  the 
bankrupt.     He  might,  by  refusal  to  perform  those  con- 
ditions,  create  a  forfeiture;    but  until   the  limitation 
over  takes  effect  there  is  a  life  interest  in  the  bankrupt, 
which,  notwithstanding  the  conditions,  must  pass  to  his 
assignees.     I  think  that  on  his  bankruptcy  those  con-  SembU^  that 
ditions  were  at  an  end,  though  there  is  no  necessity  to  ^dlnoe*^.**^ 
decide  that  point*     There  is  no  stipulation  in  the  deed  otherwise  to  for. 

t  .  ^  ,  J«  .  ,     .     feit  the  estate, 

to  prevent  the  operation  of  law.  Uhe  assignees  admit  are  at  an  end 
that  according  to  the  cases  the  deed  might  have  pro-  ^^^„  "  ' 
vided  for  forfeiture  in  the  event  of  bankruptcy;  but  to 
that  end  it  is  silent.  I  am  therefore  of  opinion  that  the 
assignees  must  take  the  property,  and  the  agreement 
between  them  and  the  bankrupt  seems  the  wisest 
measure  that  could  be  adopted. 

Sir  George  Rose :  — The  only  difficulty  in  this  case 
has  been  the  mode  of  framing  the  order,  for  until  we 
ascertained  that  the  bankrupt  would  submit  to  the 
jurisdiction,  and  that  the  trustees  would  obey  the  order 
when  made,  it  is  quite  clear  we  could  do  nothing.  We 
could  only  proceed  on  the  principle  of  covenant,  so  as 
to  oblige  the  bankrupt  to  continue  those  acts  necessary 
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1839« 

Bje  parte 

GOLDKET. 

la  the  matter 
of 

OOLDKST. 

QiMM^  as  toa 
mandatory 
order  on  bank- 
rupt to  perform 
conditions  in  a 
deed  of  settle- 
ment, 80  as  to 
preserve  the 
interest  of  the 
assignees. 


Arrangement 
between  bank- 
rupt and  asfiig- 
neesy  entered 
into  out  of 
Court,  sanc- 
tioned by  the 
Court. 


to  keep  the  estate  alive  in  him^  giving  the  afisignees  an 
equitable  interest,  as  though  the  question  had  been 
raised  upon  a  bill  in  equity,  bringing  all  parties  before 
the  Court  If  a  mandatory  order  had  been  sought  to 
enjoin  the  bankrupt  to  perform  the  conditicms  in  the 
deed  of  settlement,  there  might  have  been  great  diffi- 
culty in  any  Court  making  such  an  order.  But  what- 
ever effect  the  bankrupt's  noncompliance  with  the  con- 
ditions might  have  had,  the  assignees  finding  this  life 
interest  now  existent  in  the  bankrupt  have  a  right  to 
take  it  as  property.  There  can  be  no  doubt  as  to  the 
power  of  conveying  the  property,  as  between  the  bank- 
rupt and  the  assignees ;  the  only  difficulty  would  arise 
in  case  the  trustees  should  refuse  to  acquiesce  therein. 
However,  we  are  given  to  understand  that  they  are 
willing  to  obey  the  order  of  the  Court.  By  numerous 
decisions  it  has  been  maintained,  that  where  the  non- 
compliance with  conditions  on  which  the  question  of 
forfeiture  depends  arises  by  act  of  law,  forfeiture  does 
not  take  place.  But  it  is  unnecessary  to  decide  that 
point  It  is  sufficient  if  we  find  the  bankruptfs  right 
still  existing,  and  then  as  property  it  cannot  be  withheld 
from  the  assignees.  The  bankrupt  might  by  a  malicious 
or  capricious  determination  in  his  own  mind  refuse  to 
perform  the  conditions,  and  so  give  immediate  effect  to 
and  let  in  the  estate  of  the  remainder  man.  But  till  he 
does  so,  he  cannot  so  hold  the  estate  himself  as  to  keep 
it  from  his  creditors.  It  may  only  be  of  avail  to  them  for 
one  minute,  or  for  the  bankrupt's  life ;  but  for  so  long 
as  it  exists,  it  is  property  belonging  to  the  assignees, 
though  subject  to  the  bankrupt's  caprice.  As  to  the 
agreement  between  the  bankrupt  and  the  assignees,  we 
have  in  general  no  power  to  consider  its  propriety; 
parties  must  act  on  their  own  responsibility  in  general 
cases.  But  this  case  is  one  of  peculiar  circumstances, 
and  the  agreement  is  one  of  a  nature  such  as  a  Court  of 
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eqaity  would  not  only  have  sanctioned,  but  would  have        18S9. 

recommended,  in  order  to  prevent  the  possibility  of  a 

forfeiture:  I  therefore  think  we  ought  to  give  it  our     Goldney. 

sanction.     The  order  must  therefore  '"^  the  matter 

Declare  that  all   the  property  passed  to  the     Goldney. 
assignees,  and  that  it  is  proper  that  the  agree- 
ment proposed  to  be  entered  into  be  carried 
into  effect. 


Ex  parte  JOHN  WILLIAMS  and  others,  on  behalf  of  c.  of  R. 
themselves  and  the  other  creditors  of  WUliam  fVynnej  Nov.  5, 
deceased.— In  the  matter  of  JAMES  and  SAMUEL        1^®- 

JVJN  iKjn.  1  •  niptey  of  an 

y  executor  the 

UAMES  and  Samuel  Knight  carried  on  business  as  Court  will 

•^  secure  the  nuidy 

bankers  at  Mold,  Flintshire.     In  1820  William  Wyrme^  but  hu  not 
being  considerably  indebted,  died;  having  appointed  direct  payment 
James  Knight  his  executor,  to  whom  James  and  Samuel  ^d^torTofthe 
Knight  were  indebted  in  about  3,000t    In  December  testator. 
\^\  James  ai^d Samtie/  were  declared  bankrupts.  In  July 
1833^  the  present  petitioners  having  applied  to    this 
Court,  an  order  was  made  directing  James  Knigktj  as 
executor,  to  go  in  and  prove  against  the  joint  estate  and 
his  separate  estate,  in  respect  of  the  sums  due  to  the  peti- 
tioners by  the  testator,  and  that  the  dividends  on  such 
proof  should  be  paid  into  the  Bank  of  England,  with 
the  privity  of  the  Accountant  General  of  the  Court  of 
Chancery  (a),  to  the  account  of  the  petitioners,  to  be 
entitled  ^^The  account  of  the  unsatisfied  creditors  of 
the  testator  William  Wynney  deceased;"   and  that  the 
costs  of  all  parties  should  be  paid  out  of  the  bankrupts 
estate.     Accordingly  James  Knight   proved,    and    the 

(a)  This  was  prior  to  the  estabibbment  of  the  office  of  the 
Accountant  in  Bankruptcy. 
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1838.        dividends  were  paid  into  the  bank  in  the  name  of  the 
Accountant  in  Bankruptcy. 
Williams  The  present  petition  therefore  prayed,  that  the  costs 

and  others,     ^f  jjj  parties  in  this  and  the  former  petition  might  be 

of  taxed  and  paid  out  of  the  bankrupts  estate^  and  a 

and  amnher,  reference  to  take  an  account  of  what  was  due  to  the 
petitioners  respectively,  and  to  apportion  the  amount  of 
dividends  among  them  according  to  the  amount  found 
due  to  them,  and  that  the  accountant  in  bankruptcy  might 
be  directed  to  divide  the  amount  among  them,  pursuant 
to  the  apportionment,  or  that  it  might  be  paid  to  Jamu 
Kniffht  on  his  giving  security  duly  to  administer. 

Mr.  Stintan  for  the  petitioners. 

Per  Curiam: — The  proper  Court  to  apply  to  for  dis- 
tribution of  the  testator's  estate  is  the  Court  of  Chancery, 
and  to  effect  that  object  a  bill  must  be  filed ;  we  can 
only  be  auxiliary  to  that  tribunal  by  getting  in  and 
securing  the  fund  in  the  meantime. 

Ordered,  that  upon  bill  filed  in  Chancery  the 
Accountant  in  Bankruptcy  should  pay  the 
amount  over  to  the  Accountant  General  in 
Chancery  in  trust  for  the  cause.  Costs  of  the 
foiTner  petition  out  of  the  bankrupts  estate, 
and  those  of  the  present  one  out  of  the  fund. 


C.  of  R.      Ex  parte  EVANS  and  ex  parte  ELLIS. — In  the  matter 
^^-  6,  of  EVANS. 

183a 

Mere  delay  is     J  N  January  1833  an  order  had  been   made   in   this 

not  an  objection  ^      ,  ...  ^    .       .         .   .  ^  

to  carrying  a      bankruptcy,  directmg  certam  inquiries  as  to  arrange- 
former  order      nients  proposed  to  be  entered  into  between  tlie  former 

into  effect.  *      '^ 
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assignees,  who  had  been  removed  by  order  of  the  Court, 
and  the  present  assignees,  under  which  nothing  ap- 
peared to  have  been  done ;  and  the  object  of  the  present 
application  was  to  revive  that  order. 

Mr.  Stoanston,  for  the  respondents,  opposed  the  appli- 
cation on  the  ground  of  delay. 

But  the  Court  said,  an  application  to  carry  a  former 
order  into  effect  is  quite  of  course,  unless  a  change  of 
circumstances  has  taken  place  during  the  delay,  which 
would  constitute  it  a  hardship  or  injury  to  the  party 
objecting ;  as  where  the  delay  had  occasioned  a  loss  of 
evidence.  If  mere  delay  is  the  only  objection,  the  party 
taking  it  must  have  been  equally  in  de&ult,  as  he  might 
have  compelled  the  other  side  to  elect  to  prosecute,  or 
abandon  the  order  within  a  reasonable  time,  by  applying 
to  the  Court.  ^ 

Mr.  J.  Russell  and  Mr.  BetheU  respectively  for  the 
two  petitions. 

Ordered. 


1838. 

Ex  parte 

Evans 

and  another. 

In  the  matter 

of 

Evans. 


In  the  matter  of  CROSSLEY. 

Practice  in  Court. 

Upon  this  petition  being  called  on,  the  respondent 
not  appearing,  and  Mr.  Swanston^  for  the  petition,  not 
being  prepared,  for  want  of  an  affidavit  of  service,  to 
take  any  order  upon  it,  asked  that  it  might  stand  over 
and  keep  its  place  in  the  general  paper.  The  case  next 
to  it  in  the  paper  was  ex  parte  Hall  in  the  matter  of 
Hallf  which  standing  last  in  the  paper  of  the  day  was 
privileged. 


C.  of  R. 

Nov.  18, 
18d& 

If  a  petitioner 
has  not  his  affi- 
davit of  service 
in  Court,  the 
petition  can 
only  stand  over 
generally. 
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1838.  Mr.  Anderdon,  as  counsel  in  ex  parte  HaUf  objected  to 

7  the  matter  of  Crasdey  keeping  its  place,  and  so  having 

of  priority  on  the  next  day  of  hearing  over  ex  parte  HalL 


Crosslby. 


Per  CV/riam.— The  petitioner  not  having  the  affidavit 
of  service  in  Court,  his  petition  ought  in  strictness  to 
be  struck  out;  and  it  is  only  the  indulgence  of  the 
Court  which  retains  it  in  the  paper  at  aU.  The  counsel 
in  the  next  case  objecting,  it  would  be  manifestly 
wrong  to  allow  an  advantage  to  be  taken  by  the  peti* 
tioner  in  this  case  of  his  own  de&ult,  to  the  prejudice 
of  other  suitors. 

Petition  ordered  to  stand  over  generally. 


C.  of  R.  Ex  parte  HIGGS.— In  the  matter  of  EVANS. 

1838         T         • 
The  pendency     ^^  ^^  ^^*^®®  ^^  ^^V  ^®^^  ^^®  Original   connnission 

of  a  petition  issued,  and  in  November  1816  a  renewed  commission, 

Chancellor  to  two  of  the  Commissioners  in  this  latter  commission  having 

^isnroiSe&^  since  died,  and  two  having  gone  to  reside  100  miles 

tion  to  the  hear-  and  the  fifth  eighty  miles  from  the  spot,  where  it  was 

ing  of  a  petition  ^     '^  ^ 

to  sustain  it, and  directed  to  be  opened,  a  renewed  fiat  was  sued  out  in 
nSroTwimnL  ^^^  present  year;  which,  in  asmuch  as  it  was  wholly 
mon  of  prior  silent  as  to  the  renewed  commission  of  1816,  the  com- 
suflBcient  objee-  missioners  in  the  renewed  fiat  declined   to  proceed 

tion,  that  the        -«:tk 
petitioning  ere-   Wlin. 

ditor  under  the       The  present  application  was  to  supersede  the  renewed 

latter  is  not  .     .  ^  ,     .  ^  ,  « 

served.    The      comnussion  of  1816,  and  give  effect  to  the  recent  fiat. 

superseding 

^n  li  merely  a       ^^*  Swomton  for  the  petition. 

question  of  con- 
venience to  Ae        Mx.BetheUy   on   behalf  of  the  assignees  under  the 

theoommis-       renewed  commission,  objected  to  the  heanng  of  the 

sioners  named 

in  it  have  removed  to  such  a  distance  that  they  cannot  properly  proceed  in  their  duty 

(100  miles),  it  will  be  superseded,  and  the  proceedings  under  it  transferred  to  the  renewed  fiat. 
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petition,  on  the  ground  of  the  pendency  of  a  petition  1838. 

before  the  Lord  Chancellor  to  annul  the  fiat;  but  — — 

The  Court  decided  that  to  be  no  objection  to  pro-  Higgs. 

ceeding  with  the  present  case.  '"  ^*  matter 


Evans. 


Mr.  BeiheU  then  objected,  that  the  petitioning  creditor 
under  the  renewed  commission  of  1816  had  not  been 
served,  and  no  binding  order  could  be  made  behind  his 
back;  neither  under  the  circumstances  ought  the 
Court  to  make  such  an  order  even  were  he  brought 
before  it.  Several  dividends  had  been  declared,  and  a 
bill  in  Chancery  had  been  filed,  and  from  that  Court 
had  been  carried  up  to  the  House  of  Lords  on  appeal. 
From  the  affidavits  in  opposition  it  also  appeared  that 
the  surviving  commissioners  under  the  renewed  com« 
mission  of  1816  were  ready  to  proceed  with  it. 

Per  Curiam:  —  The  petitioning  creditor  cannot  be 
prejudiced  by  any  order  we  shall  make.  This  is  a 
mere  question  of  convenience  to  the  estate;  and  it 
appears  to  us  that  the  affairs  of  the  bankrupt  can  be 
better  managed  under  the  recent  fiat,  on  account  of  the 
distance  to  which  the  commissioners  under  the  commis- 
sion of  1816  have  removed  from  the  place  where  it 
ought  to  be  worked.  Superseding  a  renewed  commis- 
sion is  v^  different  from  so  dealing  with  an  original 
one. 

The  commission  of  1816  superseded,  and  the 
proceedings  under  it  transferred  to  the  re- 
newed fiat,  unless,  on  the  petition  to  the  Lord 
Chancellor,  he  shall  think  fit  to  order  it 
otherwise. 
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C.  of  R. 

Nov.  22, 

i8da 

Petition  to 
expunge  proof 
by  a  bankrupt 
must  show  that 
the  surplus  or 
amount  of  his 
allowance  will 
be  affected. 
Leave  to 
amend,  (a) 


Ex  parte  PITCHFORTR— In  the  matter  of  PITCH- 
FORTH. 

Mr.  SPENCE,  for  the  petition,  stated  it  to  be  on  be- 
half of  the  bankrupt,  praying  to  expunge  proof  to  the 
extent  of  900/.,  out  of  1,000/. 

Per  Curiam : — The  petition  does  not  allege  that  by 
the  expunging,  the  bankrupt's  interest  in  the  surplus  or 
in  the  amount  of  allowance  can  be  affected.  If  the 
expunging  would  not  produce  one  of  these  effects,  the 
bankrupt  has  no  interest. 

Leave  given  to  amend  the  petition,  to  let  in 
the  statement.  If  not  amended  within  a  fort- 
night, the  petition  to  be  dismissed,  and  the 
respondent's  costs  out  of  the  estate. 


C.  of  R. 

^(w.  23, 

1838. 

Unclaimed  divi- 
dends in  hands 
of  executor  of 
surviving  assig- 
nee ordered  into 
Court,  but  new 
assignees  must 
be  appointed 
before  the  exe- 
cutor will  be 
released. 


Ex  parte  R AIKES.—  In  the  matter  of  TUKE. 

IN  this  case  the  surviving  assignee  having  died,  having 
in  his  hands  a  certain  amount  of  unclaimed  dividends, 
his  executrix  petitioned  to  pay  the  same  into  Court,  and 
that  she  might  be  released  firom  further  liability  regard- 
ing it. 

Mr.  Javis  for  the  petition. 

Per  Curiam : — Take  the  order  to  pay  the  amount 
into  Court ;  but  without  the  appointment  of  fresh  as- 
signees, who  will  watch  your  proceedings,  no  release 
can  be  given. 

-    » 

(a)  See  ex  parte  PownaU   2  M.^  A,  707;    ex  parte  Freeman, 
Dea.  Sf  Ch.  404. 


CASES  IN  BANKRUPTCY,  97 


Ex  parte  FORD.— In  the  matter  of  FORD.  Nov.  26, 

183a 

This  was  a  petition  by  the  bankrupt  to  annul  the  fiat  ^''^Jjjbank. 

*  •'  '^  rupt»petttioning 

on  the  ground  of  no  trading,  act  of  bankruptcy,  or  petU  *<>  supersede  for 

,.      .  ■■••II  wantofrequi- 

tioning  creditors  debt.  sites  to  support 

fiat,  has  applied 
for  copies,  and 

Mr.  Swan^ton  and  Mr.  Teed  for  the  petition.  »««n  ti»e  pro- 

ceedings,  the 
onus  proband! 

Mr.  Spenoe  and  Mr.  Dixon  for  the  petitioning  creditor.  hu'^Kn 

him,  and  it  is 
mi  ^-        1     .  1^  1     1         <^  1      .     .  not  sufficient  to 

ine  petition  being  opened,  and  the  affidavit  in  sup-  deny  the  requi- 
port  of  it  being  read,  a  question  arose  on  whom  the  anm  an^wkhout^hb 
probeauK  lay, — ^whether  on  the  petitioner  to  prove  the  ^o»"«  «^  ^^ 

•  ...«.  respondent  may 

negative,  or  on  the  petitioning  creditor  to  prove  the  rely  on  the  pro- 
afirmative.  The  former  had  been  supplied  with  copies  ^^^o'i 
of  die  depositioBs,  notice  of  reading  which  had  also  been  ^^  «  ^^^^  <J"e  *<> 

a  solicitor  be- 
Served  on  hira.  fore  taxation  is 

good  primd 
fades  if  after- 
Sir  G.  Eo9e :  — In  that  state  of  things  this  differs  ^"^  on  ux- 

from  the  ordinary  case.     A  good  act  of  bankruptcy  and  duced  below 

petitioning  creditor's  debt  appear  on  the  proceedings,  l^fiatwnf  be 

and  the  petitioner,  having  had  the  advantage  of  seeing  superseded. 

the  charge  brought  against  him,  must  be  required  now  to 

disprove  the  existence  of  those  requisites  by  better  and 

nxNre  precise  evidence  than  that  already  opened  to  the 

Court. 


Erskute  C.  J. — If  the  respondent  has  any  affidavits 
in  support  of  the  depositions  on  the  proceedings,  he  had 
perhaps  better  put  them  in  at  once. 

Mr.  Spence  and  Mr.  Dixon  then  read  affidavits  in 
proof  of  an  act  of  bankruptcy,  by  denial  to  a  creditor; 
of  trading,  in  the  character  of  a  builder,  and  buying  and 

Vol.  I.  H 
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1836.        selling  of  timber ;  and  of  a  petitioning  creditor's  debt, 

by  a  debt  contracted  by  the  bankrupt  with  the  petition- 

FoRD.         ing  creditor  in  the  relation  of  solicitor  and  client 
In  the  matter 
of 
FoBD.  Mr.  Stoamton  and  Mr.  Teed  then  objected  to  the  debt 

because  the  items  were  not  specified  in  the  bill.  It  was 
a  bill  delivered  in  such  a  form,  that  no  verdict  could  be 
taken  at  law  in  respect  of  it.  The  bill  had  not  only  never 
been  taxed,  but  never  was  seen  by  the  bankrupt  before. 
It  was  subject  to  taxation,  which  might  reduce  it  below 
1002i,  and  therefore  could  not  constitute  a  good  peti- 
tioning creditor's  debt. 

Per  Curuxm :— The  amount  is  4  subject  to  be  ascer- 
tained by  reference  to  the  registrar,  who  may  be  directed 
to  enquire  whether  it  was  sufficieat  at  the  date  of  the 
fiat.  It  is  no  objection  to  it  as  a  petitioning  creditor's 
debt  that  it  has  not  been  taxed,  because,  when  taxed, 
nothing  may  be  struck  off.  The  omission  to  tax  it  pre- 
viously does  not  debar  the  right  to  prove  it  as  a  su£Scient 
debt.  When  taxed,  if  it  be  reduced  below  lOQA,  it  will 
be  time  enough  for  the  Court  to  deal  witli  the  question 
of  supersedeas ;  and,  under  the  circumstances, — 

It  was  ordered  to  be  referred  to  the  r^strar,  to 
take  an  account  of  what  was  due  to  the  peti- 
tioning creditor,  and  to  tax  the  bill,  with  a 
view  to  the  question  of  sufficiency  of  debt. 
As  to  the  trading  and  act  of  bankruptcy,  a 
vivd  voce  examination  was  ordered,  the  r^ 
spondent  to  give  the  petitioner  notice  if  he 
intended  to  rely  on  an  act  of  bankruptcy  other 
than  that  appearing  on  the  proceedings. 
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ExparU  EDWIN  GEE.--In  the  matter  of  THOMAS      C.  of  R. 

SAWER-  J^^  26, 

1  HE  petition  stated  that  in  June   1838  the    peti-       ^^^^ 
tioner  presented    his   petition   in  this  Court,   in   the 
matter  of  the  above  bankruptcy,  stating,  amongst  other  had  invoiun- 
things,  that  the  petitioner  was  formerly  in  the  service  of  lh!i*^bMfa-*iSt'* 
the  said  bankrupt,  and  that  the  bankrupt,  at  the  time  of  ^^rnce  nine 

,.    ,,  ,  -ji..   J  1...  •!_      months  previous 

his  bankruptcy,  was  mdebted  to  the  petitioner  in  the  to  Uie  fiat, 
sum  of  277/.  4«.  ld.j  being  the  balance  of  his  salary  or  ai^^hbig 
wages ;  and  that,  as  such  servant,  the  petitioner  was  en-  ^^^^^^^  ®^ 
tided  to  the  sum  of  125^  being  six  months  salary,  and  and  his  de- 
to  have  the  same  paid  to  him  out  of  the  bankrupt's  ^!!^^tn^e 
estate^  and  to  prove  for  the  balance  remaining  due  after  e^^^^  « **»• 

,   ,  ,  °  meantime,  and 

receiving  such  allowance  in  respect  of  his  salary,  and  be  obtainmg 
praying  that  the  payment  of  the  dividend  so  declared  as  ebewhm  !!— 
in  the  said  petition  mentioned  might  be  stayed,  and  that  1^]^'^°^*"' 
an  advertisement  might  be   inserted  in   the  London  months  wages 
Gazette,   for  the    purpose  of  calling  a   meeting  for  ciaiiy  where  he 
tlie  proof  of  the  debt  of  the  petitioner,  at  the  end  of  Jj^^J^a'fi^^f"'' 
twenty-one  days  from  such  advertisement ;  and  that  the  dividend  to  be 

declared  before 

commissioner  at  such  meeting  might  be  at  liberty  to  making  his 
order  that  upon  such  proof  of  the  said  debt  so  due  to  the  rT!^ 
petitioner,  as  such  clerk  or  servant,  the  petitioner  might  sWG.Rote. 
be  paid  a  sum  of  money,  not  exceeding  six  months  salary, 
out  of  the  estate  of  the  said  bankrupt,  and  be  at  liberty 
to  prove  under  the  said  fiat  for  the  sum  of  122/.  4^.  lef., 
being  the  residue  of  the  said  sum  of  247iL  4s.  IcL  so  due 
to  the  petitioner ;  he,  the  petitioner,  undertaking  to  pay 
the  costs  and  expenses  of  such  meeting. 

By  an  order  made  upon  the  said  petition,  and  dated 
the  12th  day  of  June  1838*  it  was  referred  to  Mr.  Greff^ 
to  inquire  and  state  at  what  time  and  in  what  manner 
the  petitioner  quitted  the  service  of  the  said  bankrupt, 

H  2 
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1839.        Tkomas  Sawer.     In  pursuance  of  the  said  order,  die 
■  refiristrar  made  his  report*   dated   the  5th  November 

Gee.         1838,  and  certified  that   the    petitioner  lived   in  the 
In  the  matter  g^rvice  of  the  said  bankrupt  for  about  fifteen  years ; 
Sawer.        that   at  the  time   he  left,   his  salary   was  250/.  per 
annum,  and  that  it  was  a  rising  salary,  beginning  at  30/. 
per  annum;  and  that  the  petitioner  received  notice  to 
leave  the  bankrupt*s  employ  about  the  middle  of  Fe- 
bruary 1837,  and  that  the  petitioner  then  quitted  his 
employment;  and  that  he  left  the  said  bankrupt's  service 
in  consequence  of  the  expense  of  the  salary,  and  was  told 
by  the  bankrupt  that  his  son  would  do  the  journies  of 
the  petitioner,  who  expressed  «  wish  tx)  remain  in  tlie 
service  of  the  said  bankrupt  six  months  longer,  thinking 
he  might  be  able,  knowing  the  bankrupt*s  connexion^  to 
do  better  for  him  than  his  son ;  and  that  the  petitioner 
left  the  service  of  the  bankrupt  in  February  1837 ;  and 
that  the  bankrupt  credited  the  petitioner  for  his  salary 
up  to  the  next  quarter  day ;  that  there  was  one  year 
and  a  quarter's  salary  owing  to  the  petitioner,  with  the 
exception  of  some  little  monies,  about  52.,  due  at  that 
time ;  and  that  he  had  shortly  before  received  about  5/., 
and  that  was  all  the  money  the  petitioner  received  at 
that  time ;  that  the  petitioner  received  other  monies,  and 
a  gig,  on  account,  as  appears  by  the  affidavit  of  the  peti- 
tioner, filed  on  the  3d  day  of  July  1838^  in  the  matter 
of  the  petition ;  and  the  petitioner  received  no  money, 
nor  anything  else  besides,  except  as  stated  in  that  affi- 
davit ;  that  he  had  no  money  by  him ;  that  the  petidouer 
left  because  the  said  bankrupt  gave  him  notice,  and 
stated  that  he  could  not  afford  his  salary,  and  that 
was  the  only  reason  of  his  leaving;   that  upon  the 
cross-examination  of  the   petitioner   by   Mr.   WSlUtm 
BeUj  the  petitioner  stated  that  he  believed  that  the 
gig  credited  in  his  account  was  taken  in  the  month 
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of  August  1837;  that  the  petitioner  really  could  not         1839. 
tell  the  exact  time  that  he  received  it,  in  consequence      _        \ 
of  his  application  for  money ;  that  when  the  petitioner         Gss. 
ai^lied  for  money  the  bankrupt  said,  "  There  is  a  gig        the  matter 
standing  at  York;  you  may  take  that,  if  you  can  make       Sawkb. 
anything  of  it ;"  that  the  petitioner  took  the  said  gig, 
under  an  agreement  with  the  bankrupt,  for  20L ;  that, 
the  petitioner  had  to  pay  }2L  lOs.  in  addition,  which 
was  due  upon  it ;  that  there  was  never  any  agreement 
with  the  bankrupt  that  the  petitioner  should  have  inte« 
rest  for  the  balance ;  that  interest  was  never  mentioned ; 
that  the  petitioner  entered  the  service  of  Messrs.  Nalder 
and  Co.  in  February  1837  or  March  1837;  that  the 
petitioner  had  not  been  negociating  with  them  pre- 
viously; that  the  petitioner  had  received  offers  from 
three  other  liouses,  which  he  declined  in  consequence  of 
being  with  the   bankrupt;  that  Mr.  Bell  handed  the 
petitioner  a  paper,  signed  by  the  said  bankrupt.     The 
paper  produced  at  such  examination,  and  marked  B., 
is  that  paper,  of  which  the  following  is  a  copy : — 

/- Exhibited  before  me  on  the  examina- 
« (B.)  F.Gregg.  <      tion  of  E.  Gee,  the  15th  day  of  March 

^    183a 

^  Mr.  Thomas  Sower  states  that  he  made  a  deed  of  com- 
position with  his  creditors  in  January  1837 ;  does  not 
know  whether  Mr.  Gee  executed  the  deed  or  not; 
Mr.  Sawer  carried  on  the  business  from  that  time,  the 
stock  being  valued  to  him,  for  which  he  gave  security ; 
the  business  did  not  cease  in  consequence  of  this  deed ; 
it  went  on  as  usual ;  Mr.  Gee  was  not  on  a  journey  at 
the  time  that  deed  was  made ;  he  was  in  London ;  Mr. 
Gee  was  one  who  assisted  and  valued  the  stock,  along 
with  Mr.  Dams  the  accountant ;  Mr.  Samer,  in  conse-* 
quence  of  having  been  under  the  necessity  of  making 

H  3 
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1839.        that  deed,  was  obliged   to  reduce  the  expenses  of  his 
_  establishment,  and  it  was  arranged  between  him  and 

Eg  parte  ° 

Gee.         Mr.  Gee,  that  the  latter  should  quit  his  service. 
In  the^  matter       «  ^^  ^y^^  j^^j  ^^e  effect  of  putting  Mr.  Gee  out  of 

Sawse.  employment  without  previous  notice,  Mr.  Sower  con- 
sidered it  proper  that  he  should  have  some  compensa- 
tion allowed  him,  and  that  his  salary  should  be  reckoned 
up  to  the  end  of  the  current  quarter.  Mr.  Gee,  in  his 
judgment,  might  have  paid  himself  his  salary  out  of  the 
monies  he  received  in  January  for  Mr.  Sazoerf  after  the 
deed  of  composition.  At  the  time  he  left  Mr.  Sawer^s 
service,  he  left  the  money  due  to  him  in  Mr.  Sawef's 
hands  as  a  debt ;  that  he  was  to  have  interest  for  it ; 
but  does  not  recollect  whether  there  was  any  agreement 
to  that  effect;  does  not  know  whether  Mr.  Gee  ever 
afterwards  applied  for  payment;  if  he  had  done  so, 
Mr.  Sawer  does  not  know  whether  he  had  or  not  the 
means  of  paying  him. 

<<  Dated  18th  June  1838.  Tkas.  Sower.'' 

That  the  petitioner  then  asked  if  the  said  bankrupt 
had  sworn  to  that  paper,  and  Mr.  Bell  said,  <<  No  f* 
that  the  petitioner  was  proceeding  to  make  some  com- 
ments upon  tlie  said  paper,  when  he  was  stopped,  by 
Mr.  Bell  declining  to  hear  his  observations,  as  the  said 
Mr.  Bell  said  it  would  be  necessary  to  cross-question  him 
in  future ;  that  the  petitioner  was  in  the  habit  of  receiving 
monies  on  his  joumies  on  account  of  the  bankrupt,  when 
in  his  employ ;  that  the  bankrupt  continued  his  business 
a  short  time  after  the  petitioner  left,  but  how  long  the 
petitioner  could  not  tell ;  that  the  last  instalment  of  the 
said  bankrupt  could  not  be  paid;  that  since  the  peti- 
tioner left  the  bankrupt's  employ,  he  had  repeatedly 
applied  to  the  bankrupt  and  his  son  John  for  his  salary, 
but  could  not  get  it. 
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And  the  registrar  further  found,  that  it  appeared)  by        1889. 
the  examination  of  the  bankrupt,  that  the  petitioner  was        * 
in  the  service  of  the  bankrupt  upwards  of  fourteen  years ;  Gkk. 

that  near  the  end  of  February  1837  the  bankrupt  gave  '°  thc^  matter 
the  petitioner   notice   to   leave  his  service,   having  a        Sawer. 
son  of  sufficient  age   to   take  his  journies;    that   the 
bankrupt  had  compounded  with  his  creditors  for  Is*  6d. 
in   the  pound   in  January  previous,  which  was  paid; 
that  the  petitioner  offered  his  services  for  six  months, 
if  he  could   be  of  any   use   to   tlie   bankrupt;    that 
the  bankrupt  declined  such  offer ;  that  the  petitioner 
had  never  expressed  a  wish  to  leave  the  bankrupt's 
service ;  that  he  left  willingly,  for  the  reasons  stated  by 
bankrupt;  that  the  bankrupt  did  not  pay  his  salary 
wlien  he  left ;  that  it  was  about  250/. ;  that  the  bank- 
rupt was  not  then  able  to  pay  him ;  that  the  bankrupt 
never  recollects  interest  being  mentioned,  on  the  sum 
being  left  in  his  hands ;  that  the  petitioner  applied  for 
payment  of  his  salary  before  the  fiat  issued;  that  the 
bankrupt  cannot  recollect  the  time ;  bankrupt  was  then 
at  Coventry ;  that  the  bankrupt  was  not  able  to  pay 
him ;  that  the  bankrupt  had  not  given  any  intimation 
of  his  dispensing  with  the  services  of  the  petitioner  prior 
to  coming  off  his  journey,  or  before  the  time  mentioned 
by  the  bankrupt;  that,  to  the  best  of  the  bankrupt's 
memory,  the  statement  he  made  to  Mr.  BeU  he  believed 
to  be  correct  at  the  time  he  made  it ;  that  the  bankrupt 
was  since  satisfied  it  was  incorrect  as  to  the  interest, 
which  was  never  named  at  the  time  the  petitioner  left  the 
bankrupt's  employment ;  that  he  was  not  positive  at  the 
time  he  stated  it  to  Mr.  Bell,  as  expressed  in  paper  B. ; 
that  the  bankrupt  was  since  positive  that  it  was  incorrect. 
And  the  registrar  further  certified  that,  from  the  evi- 
dence aforesaid,  the  petitioner  quitted  the  service  of  the 
said  bankrupt  in  the  month  of  February  1837,  and 
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1839.       under  such  circumttances  as  are  detailed  in  thq 

" evidence  B, 

Gee.  The  petition  prayed  that  the  report  might  be  con- 

In  the  matter  firmed,  and  that  an  advertisement  might  be  inserted  in 
Sawka'  the  London  Gazette,  for  the  purpose  of  calling  a  meeting 
for  the  proof  of  the  debt  of  the  petitioner^  at  the  end  of 
twenty-one  days  from  such  advertisement ;  and  that  the 
commissioners  at  such  meeting  might  be  at  liberty  to 
order^  that  upon  proof  of  the  debt  due  to  the  petitioner 
as  clerk  or  servant  of  the  bankrupt,  the  petitioner  might 
be  paid  the  sum  of  125L,  being  six  months  wages  or 
salary,  at  the  rale  aforesaid,  out  of  the  estate  of  the 
bankrupt. 

Mr.  K.  Parker  for  the  petition  contended  that  the 
petitioner  was  entitled  to  six  months  wages  in  full. 
The  words  of  the  6  0.4*  e.  16.  s.4d.  are,  '*That  when 
any  bankrupt  shall  have  been  indebted,  at  the  time  of 
issuing  the  commission  against  him,  to  any  servant  or 
clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary 
of  such  servant  or  clerk,  it  shall  be  lawful  for  the  com- 
missioners, upon  proof  thereof,  to  order  so  much  as 
shall  be  so  due  as  aforesaid,  not  exceeding  six  months 
wages  or  salary,  to  be  paid  to  such  servant  or  clerk  out 
of  the  estate  of  such  bankrupt;  and  such  servant  or 
clerk  shall  be  at  liberty  to  prove  under  the  conmokission 
for  any  sum  exceeding  such  last*mentioned  amount." 
It  is  true  that  the  petitioner  had  left  the  bankrupt's 
service  about  nine  months  before  the  date  of  the  fiat; 
but  as  it  was  not  a  voluntary  leaving, — as  he  was  obliged 
to  quit,  owing  to  the  insolvency  of  his  employer,  that 
cannot  disentitle  him  to  the  benefit  of  the  section.  In 
ex  parte  Saunders  (a)  a  servant  who  had  left  under  the 

(a)  S  Mont.  4*  Ajfr.  6S4. 
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like  circumstances  was  held  entitled  to  six  months        1839. 

wages  in  full,  (a)  

Mr.  Bacon  for  the  assignees : — The  petitioner  was  not         Geb. 
a  servant  of  the  bankrupt  at  the  moment  of  the  bank-  ^"  the  matter 
ruptcy,  having  quitted  his  service  long  previously;  and       Sawbb. 
it  was  only  such  persons  who  were  actually  in  employ 
at  that  time  that  the  statute  contemplated.     Else  any 
quondam  servant  who  had  quitted  the  service,  say  for 
years  previously,  and  had  virtually  converted  the  debt 
into  one  of  ordinary  description,  would  have  precedence 
before  other  creditors.     Here,  too,  the  order  for  final 
dividend  was  made  before  the  petitioner  applied. 

Mr.  K  Parker  in  reply. 

Sir  G.  i2o«  intimated  an  opinion  that  the  petitioner 
was  entitled  to  six  months  wages  in  full. 

Sir  Jo/m  Cross : — I  have  certainly  great  doubts  whether 
the  benefit  claimed  by  the  petitioner  is  not  confined  to 
those  who  are  in  the  actual  service  of  bankrupts  at  the 
date  of  the  bankruptcy.  The  words  of  the  act  seem  to 
bear  that  construction  ^  for  we  cannot  say  that  a  person 
who  has  quitted  the  service  is  a  servant  of  the  bank- 
rupt. If  a  creditor  has  been  long  since  paid  off,  he 
cannot  be  denominated  a  creditor.  But  as  it  is  an 
important  point,  I  will  take  time  before  I  pronounce  a 
final  opinion.     I  liad,  however,  no  notion,  when  the 


(a)  See  Ex  parte  Neal,  Moni.  Skinner,  3  Iha.  ^  Ch,  532 ;  Moni* 

4"  Mac,  1 94 ;   tx  parte  GrilUer,  ^  Blu  417;  ex  parte  Humphreytf 

MofU.  264;    Mont,  4*  Mac.  95 »  3  Vea,  Sf  Ch.  114;  Mont.  ^  Blu 

ex  parte  Craiofooty  Mont,  270 ;  413;  ex  parte  Gough,  3  Dea.  ^ 

ex  parte  CoUyery  2  Mont.  4r  Ayr.  Ch.  189 :  Mont.  ^  Bli,  417. 
?9 ;  4  Dea.  Sr  Ck»  520 ;  ex  parte 
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]  839*       former  order  was  made^  that  the  petitioner  had  quitted 
the  bankrupt's  service  so  long  before  the  fiat. 

Gee.  The  case  stood  over. 

In  the  matter 
of 
Saw£r.  The  Court  now  delivered  its  judgment 

Sir  J.Cross: — 

In  this  case  an  order  of  dividend  has  been  regularly 
made  of  4id  in  the  pound;  and  it  is  a  first  and  final 
dividend,  the  clear  produce  of  bankrupt's  estate 
amounting  only  to  150/. 

Shortly  after  the  order  was  made^  and  before  the 
payment  of  the  dividends  to  the  creditors,  a  notice  was 
served  on  the  assignees,  on  the  behalf  of  the  peti- 
tioner, of  a  claim  to  the  amount  of  about  250/.,  and 
of  an  intention  to  apply  to  this  Court  to  stay  the  divi- 
dend, and  so  admit  a  proof  of  the  debt.  This  petition 
was  accordingly  presented,  and  then  for  the  first  time, 
and  without  any  previous  application  to  the  com- 
missioners or  the  assignees,  the  petitioner  claimed  to 
have  a  moiety  of  his  debt  paid  in  full,  in  preference  to 
all  the  other  creditors,  and  that  is  five  sixths  of  the 
money  ordered  to  be  divided,  on  the  ground  that  his 
debt  was  for  a  year's  wages,  as  a  clerk  of  tlie  bank* 
rupt,  and  by  virtue  of  the  48th  section  of  the  General 
Act,  which  authorizes  commissioners  to  allow  the  ser- 
vants and  clerks  of  bankrupts  not  exceeding  six  months 
wages  in  full,  and  to  admit  a  proof  for  a  dividend  for 
the  residue  of  what  may  remain  due  on  account  of  such 
wages. 

On  the  hearing  of  this  case  it  was  not  disputed  by 
the  counsel  for  the  petitioner  that  this  provision  of  the 
act  was  confined  to  persons  in  the  service  of  a  bankrupt 
at  the  time  of  his  bankruptcy,  but  it  was  contended 
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that  the  petitioner  was  virtually  in  the  service,  though        1839. 
not  actually  so,  because  he  had  left  it  unwillingly,  and      J 

.  jSx  parte 

ex  parte  Saunders^  in  2  Mont  §f  Ayr.  684,  was  cited  as         Gee. 
an  authority  for  that  construction  of  the  act  ^°  *^®  matter 

The  Court  thereupon  directed  an  inquiry  before  the       Saweb. 
deputy  registrar  '*  at  what  time  and  under  what  circum- 
stances the  petitioner  left  the  service,"  and  ordered  the 
payment  of  the  dividend  in  the  meantime  to  be  stayed. 

And  the  registrar  has  certified  that  about  twelve 
months  before  the  bankruptcy  the  bankrupt  com- 
pounded with  his  then  creditors  for  seven  shillings  in 
the  pound,  and  it  was  then  agreed  between  him  and  the 
petitioner  that  he  should  quit  the  bankruptfs  service, 
and  that  a  year's  wages,  amounting  to  250/.,  should 
remain  as  a  debt,  instead  of  being  included  in  the  com- 
position. Accordingly,  the  petitioner  then  quitted  the 
service,  obtained  another  similar  employment,  the  bank- 
rupt's son  succeeded  to  his  place  as  clerk,  and  the  ti'ade 
was  carried  on  as  before  for  another  year,  when  this 
J)ankraptcy  took  place. 

On  the  production  of  the  deputy  registrar's  certificate, 
and  the  further  hearing  of  counsel,  my  learned  colleague 
having  pronounced  an  opinion  in  which  I  was  not  pre- 
pared to  concur,  the  case  stood  over  for  judgment;  and 
my  profound  respect  for  my  learned  colleague  has 
induced  me  to  give  to  it  the  most  attentive  conside- 
ration, but,  I  am  sorry  to  say,  without  being  able  to 
bring  my  mind  to  the  same  conclusion. 

It  appears  to  me,  that  the  only  principle  on  which 
the  legislature  has  given  a  preference  to  the  servants 
and  clerks  of  bankrupts  is,  that  they  are  greater  sufferers 
than  any  other  creditors  by  the  loss  of  their  employ- 
ment, and  therefore  that  this  is  not  a  case  within  the 
intention  nor  within  the  terms  of  the  act.  And  I  think 
Saunders's  case  is  wholly  different  from  the  present;  an^ 
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1839.       it  appears  to  have  been  misundergtoodl)  in  consequence 

-,  of  its  appearing  from  the  report  to  have  been  decided, 

Gejb*         on  the  ground  of  an  invobmUay  quitting  of  the  aervicet 

"     ^of"*  ^'  '^®  ground  on  which  that  case  was  decided  was^  thai 

Saw£b.       although  there  was  an  interval  of  six  months  between 

the  quitting  of  the  service  and  the  fiat,  yet  the  servant 

quitted  in  consequence  of  his  master  having  assigned  all 

his  estates  and  effects,  and  thereupon  ceased  to  cany 

on  his  trade,  which  was  an  act  of  bankruptcy,  whereby 

the  servant  lost  his  employment  as  well  as  his  wages. 

But  even  had  I  thought  this  petitioner  entitled  to  a 
half  year's  wages  in  full  if  he  had  advanced  his  claim 
in  due  time  before  the  commissioners,  I  am  by  no 
means  prepared  to  say,  that  this  Court  has  original 
jurisdiction  to  admit  it,  and  especially  after  an  order  of 
dividend  has  been  duly  made.  This  is,  I  believe^  the 
first  instance  of  the  kind;  and  even  the  practice  of 
setting  aside  orders  of  dividend  to  let  in  further 
claims,  is  of  very  recent  date.  I  can  find  no  instance 
prior  to  Barclaj/s  case,  which  came  before  the  Vice 
Chancellor  about  eight  years  ago,  and  is  reported  in 
Montagu's  Reports  (a) ;  and  it  does  not  there  clearly 
appear,  whether  the  disallowance  of  the  claim  was 
owing  to  an  omission  of  the  creditor,  or  to  a  wrongful 
rejection  of  it  by  the  commissioners ;  but  the  claim  was 
made  in  that  case,  and  rejected  before  the  order  of  divi- 
dend was  signed* 

In  the  present  case  the  omission  to  prove  was  stated 
to  be  owing  to  the  illness  of  the  petitioner's  solicitor, 
who  had  prepared  a  sufficient  affidavit  to  prove  the 
whole  claim  as  an  ordinary  debt,  but  omitted  to  do  so 
at  the  proper  time. 


(a)  Moni,  Rep.  1S6. 
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The  Chief  Judge  haying  heard  the  petition  and  the         1839. 
arguments  of  counsel,  and  also  concurred  in  directing        ' 
the  inquiry,  I  have  laid  the  certificate  before  him,  and  Gee. 

he  thinks  that  the  petitioner  is  only  intitled  to  come  in  '"  '^e^  matter 
pari  passu  with  the  other  creditors ;  and  I  am  of  the       Sawea. 
same  opinion. 

Sir  G»  Rose: — The  bankrupt,  when  in  a  state  of 
notorious  insolvency,  was  induced  to  dispense  with  the 
petitioner's  services,  on  the  ground  of  an  insufficiency 
of  business.  The  question  arises  whether  tlie  secession 
disentitles  the  petitioner  to  his  claim.  On  a  former 
application  it  was  thought  that  such  cases  were  admis* 
sible.  The  petitioner's  relation  with  the  bankrupt  ter- 
minated at  a  period  when  he  was  unable  to  enforce  his 
claim,  and  it  would  be  going  too  far  to  attribute 
neglect  in  his  not  having  proceeded  against  his  late 
employer.  Insolvency  was  undoubted,  and  could  he  be 
said  to  have  neglected  his  right  in  not  proceeding 
against  his  fallen  master?  The  absence  between  service 
and  bankruptcy  is  capable  of  explanation,  as  well  as  the 
delay  in  presenting  a  claim  afler  the  fiat.  But  I  am 
unwilling  to  dissent  from  the  order  proposed  by  my 
learned  colleague,  and  therefore  the  petitioner  can  only 
be  admitted  a  creditor. 

Costs  of  the  assignees,  and  the  costs  of  an  in- 
quiry before  the  registrar  on  the  termination 
of  service,  to  be  paid  out  of  the  estate. 
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C.  of  R. 

Jan.  29. 

1839. 

On  application 
by  equitable 
mortgagee  for 
leave  to  bid. 
Court  will  not 
make  order  to 
spare  her  from 
paying  depoeat 
if  declared  the 
purchaser. 


Ex  parte  MARTHA  EUPHEMIA  WILSON.  — In 
the  matter  of  THOMAS  MALTBY- 

1  HIS  was  a  petition  of  an  equitable  mortgagee,  pray- 
ing leave  to  bid  at  the  sale,  and  that  she  might  be 
spared  from  paying  a  deposit  if  she  should  be  declared 
the  purchaser. 

Mr.  EUison  for  the  petition. 


Per  Curiam :  —  You  must  take  the  usual  order  for 
leave  to  bid ;  we  can  make  none  as  to  the  deposit,  but 
as  it  is  a  very  reasonable  application  no  doubt  it  can  be 
so  arranged  with  the  assignees. 

Usual  order  for  leave  to  bid.  {a) 


(a)  See  Ex  parte  Stephens^  9  MonU,  ^  Ayr,  51  ;  ex  parte  Tatham, 
re  Sheppard^  1  MonU  4"  ^Jfi''  555  ;  4  Dea,  S^  Ch,  360. 
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Ex  parte  RICHARD  LAW,  of  Manchester,  one  of  the  C.  of  R. 
public  officers  and  the  manager  of  the  co-partnership  *'"'*•  *^» 
carrying  on  the  business  of  a  banker  at  Manchester 

^  Jl»  ADO  Xvi  8C" 

and  elsewhere  under  the  name  of  "  The  Imperial  cretiy  partnen. 
Bank  of  England."— In  the  matters  of  JOHN  HIL-  SHL^T* 
TON  BAZLEY,  and  of  the  said  JOHN  HILTON  «i~wer,  ««ltjM 

Other  1118  as 

B  AZLE  Y  and  HUSSEY  CHAPMAN.  »ceptor  of  wife, 

inquiry  directed 
as  to  their  ge- 

1  HE  petition  stated  the  facts.  whether  they* 

In  and  previous  to  the  months  of  January  and  Fe-  j"*®'*^^®^  there- 

^  -^  by  to  bind  the 

bruary  1838^  John  Hilton  Baxley  carried  on  die  business  partnership 
of  a  cotton  manufacturer  at  Manchester  in  his  own  sole  ditor  hoidi^ 

II^Q^e.  ^^^  ^^^  proyed 

them  first 

In  January  last,  the  petitioner,  as  such  manager  as  against  the 
aforesaid,  discounted   for  Bazley  a  bill  of  exchange,  Jf^undCT^aT 
dated  Manchester,  12th  January  1838^  at  three  months  ^|^^^^? 
date,  for  90/.,  drawn  by  Bazley  upon  and  accepted  by  the  joint  estate 
Chapman^  and  £az%  thereupon  indorsed  the  said  bill  then  he  received 
of  exchange  to  the  petitioner,  and  in  February  then  ^'^^^ 
following,  the  petitioner,  as  such  manager  as  aforesaid,  J^^  estate,  it 
discounted  for  Bazley  three  other  bills  of  exchange,  at  time  inUmated 
three  months  date  respectively,  drawn  by  Bazley  upon  ^^^^^^^ 
and  accepted  by  Chapman^  one  of  them  beinff  dated  expunged. 

'^  "^  °  Subsequently 

Manchester,  6  th  February  1838,  for  200/.,  another  of  one  proof  b  ex. 
them  dated  Manchester,  15th  February  1838>  for  195i,  fng'l^^i.'SdJ' 
and  the  other  dated  Manchester,  23d  February  1838,  that  by  re- 

.  "^  ceivmg  the  divi- 

for  260/.,  and  Bazley  thereupon  indorsed  the  same  three  dend  he  had  not 

1  u*ii     ^     *L  a.'^'  made  his  elec- 

several  bills  to  the  petitioner.  ti^,n  ^  ^^^  ^^ 

At  the  several  times  when  the  petitioner  discounted  ^"  sepw^te 

''  proof,  but  on 

these  several  bills,  and  for  some  time  previously  thereto,  refunding  the 

and  up  to  and  at  the  date  of  the  second  fiat  after  men*  might  elect  to 

tioned.  Chapman  was  carrying  on  the  business  of  a  ware-  ^"^Jnt'fcrt^' 
houseman  in  London  in  his  own  sole  name. 
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1 839.  A  fiat,  dated  the  28th  day  of  May  1838,  issued  against 

"  Bazky,  by  the  name,  style^  or  description  of  John  HiUon 

Law.  BazUt/j   of  Manchester   in    the  county  of  Lancaster, 

In  the  matter  cotton  manufacturer^  dealer,   and  chapman,  and  also 

Bazlxy  carrying  on  business  at  King  Street,  Cheapside,  in  the 

and  another,  ^j^y  ^f  London,  in  partnership  with  Hussey  Chapman^  as 

Manchester  warehouseman,  and  under  which  he  was 
declared  a  bankrupt. 

A  joint  fiat,  dated  the  12th  day  of  June  IMS,  issued 
against  the  above-named  bankrupts,  by  the  name,  style, 
or  description  of  John  Hilton  Bazley^  of  Manchester  in 
the  county  of  Lancaster,  manufacturer,  and  Busgey  Cfutp- 
man^  of  King  Street,  Cheapside,  in  the  city  of  London, 
carrying  on  business  in  copartnership  at  King  Street 
aforesaid  as  warehousemen,  dealers,  and  cliapmen,  in 
the  name  of  the  said  Hussey  Chapman^  and  under  which 
they  were  declared  bankrupts. 

Previously  to  the  dishonour  of  the  bill  first  mentioned, 
in  the  month  of  April  1838,  and  at  the  time  of  dis- 
counting the  four  several  bills  in  manner  aforesaid,  the 
petitioner  had  no  notice  nor  intimation  whatever,  and 
had  no  reason  to  believe  or  suspect,  and,  in  fact,  did  not 
know,  believe,  or  suspect,  that  there  was  any  partnership 
subsisting  between  the  bankrupts,  and  the  petitioner 
discounted  the  bills  on  the  understanding  and  faith  that 
they  were  wholly  unconnected  in  business  us  partneiB, 
and  that  the  petitioner  would  have  two  distinct  and 
separate  sureties  for  payment  of  the  said  bills. 

On  the  19th  day  of  June  1838^  tlie  petitbner,  as  such 
manager,  attended  a  meeting  of  creditors  mtdet  the  firsts 
mentioned  fiat  for  the  proof  of  debts,  and  stated  to  the 
commissioners  acting  in  the  prosecution  thereof  the 
circumstances  under  which  the  said  bills  had  been  taken 
by  him,  and  the  petitioner  was  thereupon  allowed,  with- 
out any  opposition,  to  prove ;  and  Uie  petitioner  did  then, 
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as  such  manager,  accordingly  prove  against  the  estate  1839. 
of  Bculey  74t5L  upon  the  four  several  bills  of  exchange^  — ^~ 
being  the  amount  of  principal  then  owing  thereon*  Law. 

On  the  14th  day  of  July  last  the  petitioner  attended  ^"  the^  matter 
a  meeting  of  creditors  under  the  second-mentioned  fiat       Bazlsy 
for  the  proof  of  debts,  and  the  commissioners  at  such    "*   *"^   ^* 
meeting,  being  then  fully  aware  and  apprized  of  the 
circumstances  relating  to  the  bills,  allowed  the  petitioner, 
without  any  opposition,  to  prove,  and  he  accordingly  did 
then  prove  745/.  upon  the  same  bills  against  the  joint 
estate  of  Bazley  and  Chapmaru 

In  November  last  the  petitioner  received  a  dividend 
of  2a.  4dL  in  the  pound  upon  his  proof  from  the  estate 
of  Bazley^  under  the  separate  fiat. 

On  the  19th  of  December  last  the  petitioner  was 
summoned  by  the  commissioners  under  the  second- 
mentioned  fiat  to  attend  before  them  on  Thursday  the 
20th  of  December ;  and  the  petitioner  having  accordingly 
attended  on  that  day,  it  was  proposed  to  strike  out  the 
petitioner's  proof  against  the  joint  estate  of  Bazley  and 
Chapman  ;  and  after  some  discussion,  but  with  consider- 
able reluctance  on  the  part  of  the  said  commissioners, 
they  decided  to  strike  out  and  did  thereupon  strike  out 
and  expunge  that  proof,  on  the  ground  that  the  bank- 
rupts having  been  in  partnership  when  the  said  bills 
were  discounted,  although  the  petitioner  was  ignorant 
of  the  &et,  the  petitioner's  proof  under  both  the  said 
fiats  ought  not  to  stand ;  and  the  commissioners  were  of 
opinion  that  the  petitioner,  having  already  received  a 
dividend  upon  the  estate  of  Bazley  under  the  first-men- 
tioned fiat,  had  elected  to  come  in  under  that  estate ; 
but  they  reserved  a  dividend  under  Bazley  and  Chap^ 
maris  joint  estate  upon  the  petitioner's  debt,  to  await  the 
decision  of  the  present  application. 

Vol.  I.  I 
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1839.  At  the  last-mentioned  meeting,  and  before  the  proof 

was  sti-uck  out,  the  petitioner  distinctly  offered,  if  bound 
Law.         to  elect  then,  to  come  in  under  the  joint  estate  of  Bazky 
In  the  matter  ^nd  ChapmaUj  and  to  return  the  dividend  received  under 
Bazley       the  estate  of  Bazley. 
anot  cr.        Prior  to  the  last-mentioned  meeting  the  petitioner 
had  never  been  informed  by  the  commissioners,  and  did 
not  know  or  believe,  that  he  was  bound  to  elect;  and  at 
the  times  when  the  petitioner  proved  the  debt  under 
both  the  estates,  and  when  he  received  a  dividend  under 
Bazlnf%  estate,  the  petitioner  distincdy  understood  and 
believed  that  he  was  entitled  to  prove  and  receive  a 
dividend  under  both  estates ;  and  the  petitioner,  by  re- 
ceiving a  dividend  under  Badejf^  estate,  did  not  intend 
to  elect,  and  submitted  he  had  not  in  &ct  elected  to 
come  in  under  that  estate  alone. 

The  petitioner  claimed  to  be  entitled  to  come  in  and 
receive  a  dividend  under  both  estates ;  but  if  no^  to 
be  entitled  to  elect  under  which  estate  he  would  come 
in ;  and  the  petition  prayed  accordingly,  that  the  proof 
against  the  jo^nt  estate  might  be  restored,  or  that  the 
petitioner  might  have  his  proof  restored  under  that 
estate,  and  receive  a  dividend  thereout  equally  with 
other  creditors ;  but  if  not  entitled  to  receive  a  divi- 
dend under  both  such  estates,  then  that  the  petitioner 
might  be  at  liberty  to  elect  under  which  estate  he  would 
come  in,  with  an  offer  to  refund,  if  necessary. 

One  of  the  affidavits  in  answer  to  the  petition  stated, 
that  at  the  general  meeting  of  the  creditors  held  at  the 
office  of  the  deponent  (the  solicitor  to  the  separate  fiat)  in 
August,  a  conversation  passed  between  him  and  the  peti- 
tioner on  the  subject  of  his  double  proof,  when  he  ex*- 
pressed  his  opinion  to  the  petitioner  against  his  being  able 
to  maintain  both  proofs,  and  informed  him  that  he  would 
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be  obliged  to  elect,  and  tbat  he  then  showed  the  peti-        1889. 

tioner  the  report  of  the  case  of  ex  parte  MoulL   And  the        

affidavit  of  Mr.  Ooodhrand^  who  held  bilk  under  similar         l^. 
circumstances,  stated  that  at  the  meeting  for  proof  of  '"  '^®  matter 
debts  and  declaration  of  dividend  under  the  separate        Bazley 
fiat  (i.  e.  in  November)  the  general  question  of  right  to         another, 
double  proof  and  receipt  of  dividends  was  mooted  between 
him  and  the  petitioner  and  other  creditors  present,  and 
that  an  intimation  in  the  negative  was  given  by  the 
commissioners  to  the  deponent  and  the  petitioner ;  and 
that  upon  its  being  represented  to  the  commissioner 
that  the  petitioner  had  such  double   proof  standing, 
the  commissioner  replied,  that  he  had  then  no  official 
knowledge  of  such  fact,  and  tbat  if  the  case  were  so  there 
would  be  no  doubt  that  the  proof  must  be  struck  off 
from  (me  of  the  estates. 

Mr.  SwansUm  and  Mr.  Hardy  for  the  petitioner :  — 
We  are  bound  to  admit,  that  after  the  case  of  ex  parte 
Moult  (a)  we  cannot  have  a  double  proof;  but  we 
daim  to  be  entitled  to  exercise  an  election  against  which 
estate  we  will  prove,  because  what  has  been  done 
hitherto  on  our  part  cannot  be  construed  into  an  elec- 
tion already  made.  The  mode  in  which  we  have  proved 
under  the  two  fiats  was  fully  before  the  commissioners, 
who  were  aware  of  all  the  circumstances  connected 
therewith ;  and  it  was  not  until  after  such  double  proof, 
namely  in  November,  that  we  received  a  dividend 
under  the  separate  fiat  In  December  it  was  that  the 
question  as  to  our  right  to  make  double  proof  was  first 
raised;  and  then,  being  for  the  first  time  aware  that 
we  had  no  such  right,  we  immediately  claimed  a  right 
to  elect     fiut  it  is  said,  that  by  receiving  the  dividend 
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(a)  MoHi.  SSI ;  Moni.  Sf  BU,  28 ;  1  Dea,  f  Ch.  44 ;  and  id.  419. 
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1839.  we  had  elected;  but  how  could  we  have  elected,  when 
the  necessity  for  so  doing  had  never  once  occurred 
Law.  to  us  ?  [Sir  G.  Rase :  — The  receipt  of  the  dividend 
°  of^^"*'  ^®  "^  conclusive  against  you  ;  it  is  only  a  circumstance 
Bazley  with  others  to  constitute  an  election.]  Hx  parte 
BoUon  [a)  is  precisely  in  point.  There  it  was  held 
that  a  joint  creditor,  having  sued  out  two  separate  com- 
miBsions,  and  under  one  proving  his  debt  against  the 
joint  estate,  and  receiving  a  dividend,  in  ignorance  of 
bis  right  to  prove  against  the  separate  estate  of  the 
other,  had  not  elected,  but  on  refunding  the  dividend  it 
was  held  he  might  prove  against  the  latter  estate.  In 
ex  parte  Htuband  {b)  indeed  it  was  held  that  election  is 
gone  if  the  creditor  does  any  act  in  the  character  in 
which  he  has  proved ;  and  if  that  case  were  law,  it  is  to 
be  remembered  that  here  the  proof  stood  against  both 
estates ;  but  that  was  overruled  by  the  Lord  Chancellor 
on  appeal  (c),  which  brought  that  case  to  the  very  issue 
we  pray  for  in  this  which  is  now  before  the  Court. 

Mr.  Metcalfe  on  behalf  of  the  assignees  under  the  joint 
fiat :  —  In  er  parte  Husband  Sir  John  Leach  thought  that 
waiting  till  a  declaration  of  the  dividend  was  a  sufficient 
election ;  and  although  that  opinion  was  overruled  by 
Lord  EldoHf  the  judgment  of  the  latter  only  goes  the 
length  that  a  dividend  declared  is  not  sufficient  Here 
the  dividend  was  actually  j9auf.  Neither  in  that  case 
nor  in  ex  parte  Bolton  was  the  petitioner  aware  of  his 
rights  prior  to  the  act  supposed  to  constitute  the 
election.  But  here  it  is  very  different.  The  affidavits 
show,  that  before  he  received  the  dividend  the  petitioner 
was  distinctly  advised  that  he  could  not  maintain  bis 

— ■ • — ^ • ^..^ _  .      .         ..  .    ^    .  ^  ^  M.  1— T *•  ■  ■ 

(a)  Buck,  7 ;  S.  C.  S  Rote,  589.  (6)  5  Mad,  419. 

.  (<?)  2  Gl.  4-  J.  4. 
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double  proo(  and  must  elect  the  one  or  the  other.        1839. 
And  the  case  of  ex  parte  Matdt  was  then  called  to  the        -*-— 
petitioner's   attention,   which,    though   not   absolutely         l[w7^ 
binding  on  the  petitioner,  was  sufficient  to  set  him  on  ***  ^^^  oiatter 
inquiry  as  to  the  effi^ct  of  receiving  a  dividend.     In       Bazley 
addition  to  this,  upon  the  subject  being  mentioned  to  «nother. 

the  commissioners  they  gave  their  opinion  that  the 
existence  of  double  proof  was  not  properly  before  them ; 
yet  if  the  petitioner  had  made  double  proo&,  both  could 
not  be  maintained,  but  that  one  must  be  struck  out. 
Tlie  petitioner  was  therefore  fully  apprised  of  his 
rights,  and  was  bound  to  learn  what  effect  receiving  a 
dividend  would  have.  Under  these  circumstances  it 
would  be  too  great  a  hardship  on  the  other  creditors  if 
he  is  now  to  have  the  prayer  of  bis  petition  granted. 

Mr.  J.  Russell  for  the  assignees  under  the  separate 
fiat  asked  his  costs,  the  prayer  for  double  proof  being 
abandoned. 

Sir  John  Cross :  —When  the  petitioner  received  the 
dividend  both  proofs  were  standing,  and  he  was  justified 
in  supposing  as  long  as  they  did  so  that  he  would  be 
entitled  to  dividends  on  both  estates.  It  was  not  till 
long  after  that  one  proof  was  expunged,  and  he  could 
not  till  that  moment  be  said  to  know  that  he  had  an 
option  to  exercise;  as  soon  as  he  does  know  it,  at  the 
meeting  when  bis  proof  was  expunged,  he  claims  the 
right  to  exercise  the  option,  which  till  then  had  not 
accrued  to  him.  He  cannot  be  said  to  have  made  his 
election  by  any  prior  acL 

Sir  George  Rose  : — The  receipt  of  the  dividend  has 
nothing  in  it  to  constitute  an  election  in  this  case.  The 
assignees  seem  to  admit  that  the  use  of  the  individual 
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1839.       names  was  extensive  enough  to  let  in  the  proof  against 

^        the  joint  estate;    otherwise   a  question  would  arise^ 

Law.         whether  as  drawer  and  acceptor,  each  party  was  in  this 

la  thejnatter  ^y  j^  ^j^^  j^^^it  of  binding  the  firm.     If  the  assignees 

Bazley  think  fit,  they  may  take  an  inquiry,  whether  by  this 
mode  of  dealing  the  bankrupts  were  in  the  habit  of  so 
binding  their  firm.  The  form  of  the  joint  fiat  does  not 
necessarily  lead  to  the  conclusion  that  they  so  intended 
in  this  particular  instance.  If  they  decline  taking  the 
inquiry,  or  the  commissioners  before  whom  it  is  taken 
find  in  favour  of  the  petitioner,  then  the  latter  will  be 
entitled  to  elect ;  otherwise  his  proof  against  the  separate 
estate  will  stand. 

The  order  directed  that  it  should  be  referred  to 
the  commissioners  to  inquire  whether  by  the 
use  of  the  separate  names  the  bankrupts  were 
in  the  habit  of  binding  the  firm,  and  whether 
in  this  particular  transaction  they  intended  to 
bind  the  firm,  by  such  use  of  their  separate 
names ;  and  if  the  assignees  decline  to  prose- 
cute such  inquiries,  or  the  commissioners  find 
in  the  affirmative,  then  the  petitioner,  on 
refunding  the  dividend  received,  and  ex-* 
punging  the  proof  against  the  separate  estate^ 
to  be  at  liberty  to  prove  against  the  joint 
estate.  The  petition  as  against  the  separate 
estate  to  be  dismissed  with  costs;  and  costs  of 
refunding  and  expunging  the  separate  proof, 
and  of  dividing  the  dividend  to  be  refimded, 
to  be  paid  by  the  petitioner.  The  costs  of 
the  assignees  of  the  joint  estate,  of  this  petition, 
and  of  the  reference,  if  taken,  to  be  paid  out 
of  the  joint  estate. 
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Ez  parte  THOMAS  SWINBURNE.— In  the  matter      C.  of  R. 

of  HENRY  FIELD  and  JAMES  CRANE.  Nov.  13. 

J  838. 

IHIS  petition  stated,  that  in  December  1836  the  gtritea docket, 
petitioner  struck  a  docket  airainst  the  bankrupts,  on  a  *"**  *!*®°  **^?* 

*  ^  •  dons  It,  in  order 

debt  of  416£,  and  on  the  20th  January  1837  a  meeting  to  give  effect  to 
of  creditors  was  held,  when  the  bankrupts  offered  a  trust^npo- 
composition  of  five  shillings  in  the  pound,  and  to  secure  ^h°^*]^^*'^ 
it  by  an  assignment  of  all  their  effects  to  trustees ;  to  comes  a  trustee, 
which  the  creditors  assented,  and  determined  that  no  money  of  his 
&rther  proceedings  should  be  had  under  the  docket;  tion  of  the  trust. 
and  on  the  express  understandinff  that  he  should  be  reimbursed  ^  ^^t  subse- 

.  ^  1      y    y         t  ..  »i  quently  is  issued 

the  expense  of  the  docket,  the  petitioner  agreed  to  the  arrange^  by  another  ere- 
mewL  Accordingly^  an  agreement  was  entered  into  between  ^^'J'  hTvinir 
the  bankrupts  and  the  creditors  present  at  the  meeting  on  the  knowledge  of 

r  anactofbank- 

20  til  JaSRSUary  1837.  ruptcy  when  he 

The  agreement  was  also  signed  by  the  bankrupts,  J^*^'n^ 
but  before  the  siimature  of  the  bankrupt  Cromje  had  lien  on  the 

•      .       ,    ,  ,         .  .  estate  in  his 

been  obtained  thereto,  Craxne  was  taken  in  execution  at  hands  for  his 
the  suit  of  a  creditor  for  the  sum  of  160/.,  who  had  ^^^^^^  |f 
refused  to  accept  the  terms  offered  by  the  bankrupts ;  ^«  ^^^  *>een 

*  ^  "  Ignorant  or 

whereupon  Crant  refused  to  sign  the  agreement  unless  mistaken  as  to 
his  discharge  from  custody  were  procured  by  satis&ction  bankruptcy  un- 
of  such  creditor's  demand.  ^^^  ^^^'t^  ^« 

struck  the 

Having  been  appointed  trustee,  and  considering  him-  docket, 
self  empowered  by  the  terms  of  the  agreement  to  com-    w^**  amounts 

,  to  an  application 

pound  the  said  debt  in  order  to  carry  the  arrangement  to  prove  and  a 
into  effect,  the  petitioner  compounded  the  demand  of  "y^e^ConmiJs- 
160/.  for  forty  pounds,  which  he  paid  out  of  his  own 
pocket,  and  procured  Cranio  discbarge  and  the  exe- 
cution by  him  of  the  agreement.  The  petitioner  at  the 
date  of  the  agreement  was  a  creditor  oi  the  bankrupts 
to  the  amount  of  416/*  12«.  2d. 
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1838.  Shortly  after  the  execution  of  the  agreement  the 

petitioner  and  his  co  trustee  Godefry  took  possession  of 

Swinburne,    the  bankrupt's  property,  but  Godefry  having  absconded 

In  the^  nifttter  ^^  petitioner  became  sole  trustee,  and  sold  part  of  the 

Field  stock  on  credit  for  200^.,  and  realized  upon  other  parts 
'  212Z.  in  cash,  or  thereabouts,  as  to  which  the  petitioner 
could  not  speak  positively,  as  all  the  books  had  been 
seized  by  the  messenger  to  the  fiat  after  mentioned. 
In  execution  of  the  trusts  the  petitioner  had  expended 
2807.,  and  had  rendered  himself  liable  to  50/.,  and  there 
remained  a  balance  in  favour  of  the  petitioner  of  120/1 
for  advances,  liabilities,  and  costs  of  the  docket,  in 
respect  of  which  he  claimed  a  lien  on  the  property 
delivered  up  to  him;  and  as  against  all  the  creditors 
who  had  executed  the  agreement,  he  claimed  to  be  paid 
in  full  out  of  the  general  estate  of  the  bankrupts. 

Godefry  having  absconded,  the  petitioner  applied  to 
Mr.  Simmonsy  a  party  to  the  agreement,  to  supply  his 
place  in  the  trust,  who  declined,  but  proposed  and 
arranged  that  his  clerk,  Mr.  Wilkin^  should  accept  the 
office,  and  Mr.  Simmons  accordingly  procured  the  deed 
for  that  purpose  to  be  prepared. 

Notwithstanding,  on  the  15th  June  1837,  Simmons 
sti-uck  a  docket  against  the  bankrupts,  upon  which  a 
fiat  issued,  and  Simmons  and  Wilkins  were  chosen  assig- 
nees. On  the  30th  June  the  messenger  seized  the 
property  in  the  hands  of  the  petitioner,  with  all  the 
books  relating  thereto. 

The  petition  then  proceeded  to  state,  *^  that  several 
of  the  creditors  who  executed  the  said  agreement  have 
proved  their  debts  under  the  said  fiat:  that  your 
petitioner  attended  each  of  the  public  meetings  before 
the  said  commissioner,  and  stated  and  urged  before  the 
said  commissioner  at  the  first  meeting,  viz.,  that  held 
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on  the  7lh  of  July  1837,  your  petitioner's  lien  and  claim        1888, 
upon  the  said  property  for  the  said  balance  of  120t ;       „       ' 
that  the  said  commissioner  stated  to  your  ^petitioner     Swinburne. 
that  he  need  be  under  no  apprehension  about  the  said    °     e^mattcr 
balance,  as  the  oflScial  assignee  and  creditor  assignees        Field 
would  do  every  thing  that  was  &ir  and  honourable,  and 
would  repay  to  your  petitioner  all  expences  in  fiill 
which  be  had  been  subjected  to  in  carrying  on  the  said 
agreement:  that  the  solicitor  to  the  said  fiat  also  gave 
your  petitioner  an  assurance  to  the  same  effect:  that 
your  petitioner  confidently  relied  on  these  statements : 
that  your  petitioner  attended  the  second  meeting,  on 
the  11th  day  of  August  1837,  and  on  that  occasion 
also  urged  his   said   claims   upon   the  commissioner: 
that  your  petitioner  attended  repeatedly  on  the  said 
official  assignee  for  the  purpose  of  having  the  account 
of  your  petitioner  taken  in  his  office :  that  a  meeting 
for  a  dividend  was  held   on  the  14th  of  this  instant 
month  of  August,  at  which  your  petitioner  attended 
and  again  urged  his  lien  and  claim  on  the  property  for 
the  said  balance  of  120?.,  and  wished  to  prove  for  the 
said  sum  of  41621  12«.  2<Z. ;  and  on  your  petitioner  being 
informed  that  the  said  bankrupts'  estate  had  a  set-off 
against  your  petitioner,  your  petitioner  pressed  for  an 
immediate  statement  of  accounts  between  your  peti- 
tioner and  the  said  assignees,  and  that  in  the  meantime 
the  payment  of  the  dividend  might  be  postponed:  that 
this  request  of  your  petitioner  was  refused,  and  an  order 
for  a  dividend  was  made :  that  the  total  amount  of  the 
funds  now  in  the  hands  of  the  official  assignee  does  not 
exceed  the  sum  of  1 60/.  in  cash,  afler  deducting  expenses, 
which  he  threatens,  and  intends,  in  pursuance  of  the 
order  of  the  said  commissioner,  to  divide  forthwith 
among  the  creditors  who  have  proved:   that  alt  the 
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1838.        subsequent  assets  that  will  be  realized  from  the  said 

"~~        bankrupts'  estate  will  not  be  near  sufficient  to  pay  your 

SwniBUENE.    petitioner's  lien  on  the  said  property.**   And  the  petition 

In  the  matter  prayed  that  payment  of  die  dividend  to  the  creditorg 

Field         who  had  executed  the  agreement  and   had   proved 

and  another,    jj^jigh^  |^  stayed,  until  the  question  of  the  petitioner's 

lien  and  claim  upon   the  bankrupts'  estate  for  120/. 

was  decided  (m,  and  for  a  reference  to  take  his  accounts, 

and  a  declaration  that,  as  against  all  creditors  who  had 

executed  the  agreement,  the  petitioner  waa  entitled  to 

and  should  be  paid  what  was  found  to  have  been  ex* 

pended,  &c.  by  him  in  full  out  of  the  estate,  previous 

to  the  payment  of  the  dividend,  and  for  an  account 

of  the  debt  due  to  the  petitioner  prior  to  the  agreement, 

and  for  liberty  to  prove  its  amount 

Mr.  Swanston  and  Mr.  Bacon  for  the  petition: — 
Under  the  circumstances  stated  in  the  petition,  the 
petitioner  is  entitled  to  the  lien  he  seeks  to  establish^ 
and  even  if  he  be  wrong  upon  that  point,  he  will  have 
a  provable  debt  to  that  amount,  and  the  Court  will  now 
give  him  leave  to  prove  accordingly,  restraining  the 
dividend  in  the  meantime.  The  commissioners  vir- 
tually rejected  his  proof,  for  what  took  place  at  the 
meeting  is  equivalent  to  a  rejection ;  he  expressed  his 
desire  that  a  proof  should  be  admitted  for  the  416^,  or 
else  that  an  account  should  be  taken  of  what  was  due 
to  him,  neither  of  which  was  acceded  to. 

Mr.  O.  Anderdon^  oontrity  was  stopped  by  the  Court. 

Erskine  C.  J. : — It  appears  to  me,  to  say  the  least  of 
it,  the  commissioners  and  assignees  have  acted  with 
great  liberality  towards  the  petitioner.  Under  a  mis-» 
taken  notion  that  lie  was  duly  administering  and  bene* 
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ficially  administering  the  bankrupts*  property^  iie  had        1838* 

continued  to  deal  with  it  under  the  trust  deed ;  and  if      „ 

JSjb  fMvtis 
he  had  had  a  legal  title  to  the  possession  of  it,  he  would,     Swinbuanc. 

in  respect  of  his  advances  and  expenditure,  have  had  a  ^°  the  matter 
lien  against  the  assignees.  But  it  turns  out  that  his  Field 
notion  was  an  incorrect  one,  and  that  he  had  no  proper  "  anothcr- 
authority  to  deal  with  the  property  as  he  has  done- 
Taking  his  own  statements  in  his  petition  to  be  true, 
he  has  no  locus  standi.  Prior  to  the  execution  of  the 
trust  deed  he  struck  the  docket,  and  must  have  sworn, 
to  the  extent  of  his  belief  at  least,  to  an  act  of  bank- 
ruptcy. He  would  not  have  been  bound  by  that,  if 
he  could  now  show  that  he  had  been  mistaken  as  to 
that  fiurt  But  this  he  does  not  pretend ;  on  the  con- 
trary,  he  states  that  the  only  objection  to  it^  if  objec- 
tion it  could  be  called, — the  only  reason  why  it  was 
not  followed  up,  was  because  it  was  imagined  the 
arrangement  proposed  by  the  deed  would  be  more 
beneficial  to  the  creditors  as  well  as  the  bankrupts. 
After  an  act  of  bankruptcy  so  fully  established  by  the 
petitioner  himself,  how  could  he  for  one  moment  claim 
a  lien  ?  As  to  the  prayer  for  liberty  to  prove,  it  does 
not  appear  that  proof  was  ever  rejected,  because  the 
petitioner  never  tendered  a  proof.  He  expressed  a 
wish  to  prove,  and  all  the  commissioners  did  was  to 
order  the  proof  to  stand  over  that  an  account  might  be 
taken ;  and  the  assignees  then  offered  to  make  the  peti** 
tioner  all  just  allowances  in  respect  of  what  he  had 
paid  under  the  trust  deed.  It  further  appears  that 
the  commissioners  ordered  1272.  to  be  divided  among 
the  other  creditors,  so  as  to  leave  sufficient  in  the  hands 
of  the  assignees  to  pay  the  petitioner  his  dividend  on 
his  debt  when  proved.  All  this  evinced  great  liberality 
towards  the  petitioner,  and  I  cannot  see  he  has  any 
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1838.        ground  of  complaint,  and   certainly  there  is  nothing 
to  warrant  him  in  coming  here  to  stay  the  dividend. 

Ex  parte  ^  ^ 

InThtT  m^tt  ^^'^  •^^^^  ^^^^  ' — There  are  no  grounds  for  saying 

of  the  commissioners  had  rejected  this  proof;    the  peti- 

and  another,  ^^'o'^®'*  <io6S  not  say  he  ever  properly  tendered  the  proof 
or  that  it  was  rejected  ;  the  affidavits  disclose  no  such 
case.  The  question  is,  whether  the  act  of  bankruptcy 
was  previous  to  the  possession  taken  of  the  property 
by  the  petitioner?  Of  that  there  seems  no  doubt. 
Ordinarily  it  is  for  the  assignees  to  show  that  a  party 
claiming  a  lien  adverse  to  the  bankruptcy  was  cogni- 
zant of  the  act  of  bankruptcy.  But  here  the  burden 
of  the  converse  of  that  proposition  is  on  the  petitioner. 
Prima  fade  it  is  to  be  taken  as  against  the  petitioner, 
owing  to  his  having  sworn  the  affidavit  of  debt;  nor 
does  he  dispute  it  now,  nor  show  that  he  was  mis- 
informed at  the  time  he  swore  it  The  consequence 
which  flows  from  tliat  state  of  things  is,  that  he 
attempted  to  administer  the  property  under  the  trust 
deed,  with  full  knowledge  that  he  was  dealing  with 
property  distributable  in  bankruptcy,  and  not  capable 
of  being  so  administered.  He  has  therefore  been  thus 
dealing  in  his  own  wrong,  and  with  his  eyes  open,  and 
has  no  title  whatever  against  the  assignees. 

Sir  GeorgeJRose: — The  petition  sets  forth  quite  enough 
to  put  the  petitioner  out  of  Court.  As  already  inti- 
mated by  my  learned  colleagues,  the  affidavit  sworn 
by  the  petitioner  is  quite  sufficient  evidence  of  his 
knowledge  of  the  act  of  bankruptcy ;  the  trust  deed 
also  amounted  to  an  act  of  bankruptcy ;  and  therefore 
the  petitioner  comes  here  in  every  way  affected  with 
clear  notice  of  an  act  of  bankruptcy,  or  claiming  under 
a  deed  creating  one.     And  if  a  petition  had  been  pre- 
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dented  against  him  for  delivery  up  of  the  property,  the  1838. 

most  he  could  ever  have  asked  is  what  has  in  liberality  — 

been   offered,    but  which  he    has    unwisely   refused,  Swinburne. 

namely,  an  account  to  be  taken  and  just  allowances  *"  ^^^  matter 

made  for  his  expenditure.  Field 

and  another. 

Petition  dismissed  with  costs. 


Ex  parte  ^VILLIAM  GRAYDON  FAIRMAN.— In      C.ofR. 

the  matter  of  HENRY  LLOYD.  ^("'^  21, 

1838. 

The  fiat  issued  in  May  1838,  and  airistapher  Picard  ^^^^^^^^ 
and  ThcTnas  JVarton  were  chosen  assignees.  <>"  »  petition  to 

_  proTe  pro  or 

In  1825  and  1826  the  petitioner  advanced  the  bank-  con.; (a) and  if 
rupt  various  sums,  amounting  to  2,000^,  and  in  October  !|^  hiscoSs^of 
1827  a  settlement  of  accounts  between  them  took  place ;  «ppeM»nce. 

A  bankrupt 

and  after  several  days  for  deliberation  the  above  sum  haWng  granted 
was  found  due,  and  an  account  current  was  struck  by  ^^^^nS,  and 
the  bankrupt,  and  left  in  his  hands  for  some  few  days  P^^  **  ^**^*t" 

^  ,  ,  years,  until  his 

for  his  consideration,  when,  on  the  23d  October  1827,  bankruptcy,  and 
the  bankrupt  signed  an  account  as  follows : —  tinaeof granting 

it  signed  an  ac  • 

Mr.  Henry  Uot/d  with  Mr.  fViUiam  Graydon  Fairman.    coimt  with  the 

grantor,  show- 


182^: 

Dr. 

£ 

f. 

1827: 

Cr. 

£ 

ing  what  the 
consideration 

• 

Dec.     S. 

To  cash 

- 

500 

0 

Oct.  83. 

By  cash               10 

was,  18  pre- 
cluded from 

1886: 

6. 

March  8. 

Ditto 
Ditto 

m 

500 
297 

0 
13 

By  bond    -    1,990 

y 

questioning  the 
validity  of  that 
consideration, 
and  so  are  his 

April  24. 

Ditto 

m 

150 

0 

assignees. 

May    so. 

Ditto 

- 

900 

0 

/ 

SepC     8. 

Ditto 

■ 

£ 

852 

7 

gued) 

8,000 

0 

£2,000 

Henry  Lhyd. 

(Si 

(a)  See  ejr  parte  Goodman,  posL  151. 
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1838.  The  petitioner  being  unwilling  to  press  for  imme- 

^^^        diate  payment  of  this  sum^  it  was  agreed  that  when  the 

Faiehak.      bankrupt  so  signed  the  account  current  he  should  exe- 

In  the  matter  ^^^g  ^  bond  bearing  even  date»  whereby  the  petitioner 

Lloyd.        contracted  with  the  bankrupt  for  an  annuity  of  348^  bs^ 

to  be  paid  to  the  petitioner  for  life,  at  the  sum  of  1,99021, 

part  of  the  2,000Z.  then  due  to  the  petitioner,  **  as  per 

account  current  as  aforesaid,  for  so  much  money  at 

various  times  lent  and  advanced  to  the  bankrupt  by  the 

petitioner,  as  in  and  by  the  said  bond  for  securing  the 

said  annuity  the  bankrupt  admitted  and  acknowledged ;'' 

and  it  was  agreed  that  the  due  payment  of  the  annuity 

should  be  secured  by  the  bond  and  a  warrant  of  attorney, 

subject  to  the  usual  agreement  for  repurchase  of  the 

annuity  by  the  bankrupt* 

The  warrant  of  attorney  was  duly  filed,  and  judgment 
signed  and  docketed,  and  a  memorial  of  the  annuity 
enrolled  as  follows :— - 
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1838.  The  petitioner  insured  the  life  of  Uoyd^  and  con- 

ttnually  paid  for  insurance  at  the  rate  of  from  four  to 

Faibman.      five  per  cent,  leaving  about  twelve  and  a  half  per  cent. 
In  the  matter  ^\^^^  ^^^^  ^^  ^^  petitioner. 

Lloyd.  The  bankrupt  continued  to  pay  the  annuity  for  about 

nine  years,  until  he  became  embarrassed,  and  during 
that  time  never  raised  the  slightest  objection  either  to 
the  account  current  or  the  consideration  for  the  annuity. 

The  petitioner,  early  in  December  1837,  was  informed 
by  a  letter  from  the  bankrupt  he  had  disposed  of  his 
business,  and  would  call  upon  the  petitioner  and 
arrange  about  paying  off  the  annuity  bond ;  and  upon 
making  which  call,  he  proposed  paying  off  1,000^  in 
part  discharge  of  the  bond,  to  which  the  petitioner 
assented,  agreeing  that  one  half  the  interest  should  cease, 
but  that  the  bond  must  stand,  as  the  petitioner  could  do 
nothing  to  vitiate  that,  and  that  if  tliis  was  acceded  to» 
the  petitioner  would  act  liberally  as  to  the  remaining 
part.  Upon  which  the  bankrupt  said,  '^  I  don't  like  my 
friend,  Mr.  WooUeyy  an  attorney,  to  know  that  I  owe 
you  so  much,  as  I  have  told  him  I  only  owe  you  1,000/.; 
I  wish  you,  therefore,  to  say  so  when  he  calls  upon  you." 
The  petitioner  replied,  **  No ;  I  will  not  tell  a  lie  for 
you  or  any  one :  but  why  should  Mr.  WooUey  call  about 
your  affairs,  when  you  and  I  know  each  other  so  well  7* 

Mr.  WooUey  afterwards  called  upon  the  petitioner, 
and  said  that  the  bankrupt's  affairs  were  so  deranged, 
that  a  meeting  of  creditors  had  taken  place,  when  the 
petitioner's  debt  was  stated  at  only  1,000JL  Mr.  WooOey 
therefore  attended  to  offer  on  their  behalf  500/.,  which 
the  petitioner  refused,  and  informed  Mr.  WooUey  his 
demands  on  the  estate  consisted  of  the  outstanding 
annuity  of  1,990/.,  with  the  arrears  of  interest  thereon, 
and  two  outstanding  bills  given  by  the  bankrupt  in  part 
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of  the  annuity  due  some  time  before,  which  the  bank-         1838. 

nipt  could  not  pay  in  cash,  and  which  the  petitioner  took         

in  bills.     Mr.  fVooUey  again  called,  and  said  the  ere-      Fairman. 
ditors  were  soured  in  ascertaining  the  petitioner's  debt  ^"  ^**®  matter 
was  2,000/.,  but  they  now  offered  75021,  which  the  peli-        Lloyd. 
tioner  refused.     To  which  Mr.  WooUey  said,  *^  I  will 
again  consult  my  clients,  and  let  you  know  the  result ;" 
and  some  time  afterwards  the  petitioner  received  the 
following  letter  from  Mr.  WooUey  : 

«  Sir,  Lincoln's  Inn,  17th  April  1838. 

"  At  my  last  interview  with  you  on  the  subject 
of  your  claim  on  Mr.  Lloyd^  late  of  No.  6,  Old  Bond 
Street^  I  offered  you  the  sum  of  7507.  in  discharge  of 
the  principal  and  arrears  of  the  annuity,  which  you 
refused.  The  offer  then  made  was  considered  as 
much  as  the  funds  would  then  meet^  on  consideration 
that  the  whole  of  the  funds  were  to  be  collected 
from  the  debtors  on  the  books,  and  some  of  them  very 
speculative. 

Since  that  period  the  affairs  have  been  further  investi- 
gated, and  the  gentlemen  find,  on  inspection  of  the 
books,  and  further  claims  come  in  against  him  in  bills  of 
exchange  and  book  debts  not  then  discovered,  that  they 
cannot  pay  that  sum,  were  you  even  disposed  to  accept 
it^  and  they  think  it  right  I  should  acquaint  you  with 
the  fiust ;  and  1  am  directed  at  the  same  time  to  make 
you  the  following  proposal :  viz.,  the  annuity  to  be  dis- 
charged, and  pay  you  1,000/.  for  the  liquidation  of  your 
principal  and  arrears,  and  to  pay  that  sum  in  the  fol- 
lowing proportions :  6«.  8d.  in  six  months,  6«.  8d.  in 
twelve  months,  with  a  guarantee  to  pay  those  sums,  and 
6«.  Qd*  in  eighteen  months,  provided  that  sum  shall  be 
got  in  from  the  funds ;  if  not^  so  much  of  the  last  sum  «s 
shall  be  in  the  trustees'  hands  at  the  end  of  eighteen 
Vol.  I.  K 
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1838.        months.     Should  this  proposal  be  refused  by  you,  a  fiat 

"         of  bankruptcy  will,  I  fear,  be  the  result,  to  prevent  the 

Faieican.      bdl  in  the  actions  against  Mr.  Uxnyd  being  fixed. 
In  thc^  matter  «  j  ^^^  g^^.  &c. 

Lloyd.  **  C.  A.  WooUeyr 

To  which  the  petitioner  replied : 
*<  Sir, 

'^  Before  I  could  for  a  moment  think  of  cancelling  a 
debt  of  nearly  2,600Z.  for  so  paltry  a  sum,  secured  as 
666Z.  1S«.  4(i  at  six  and  twelve  months,  with  a  contin- 
gency of  338^  6«.  8^.  after  eighteen  months,  I  must  know 
a  great  deal  more  of  Mr.  Henry  Lhyd^s  concerns  than  I 
now  do ;  and  therefore  I  have  to  request  that  you  will 
transmit  me  a  copy  of  the  last  statement  laid  before  the 
creditors.  This  document  I  shall  submit  to  the  con- 
sideration of  one  or  more  acute  legal  friends,  as  also 
two  or  three  shrewd  intelligent  men  of  business.  When 
I  reflect,  that  the  money  for  my  bills  dishonoured  ought 
to  have  been  paid ;  and  the  extraordinary  fact  that  I,  as 
the  largest  creditor,  should  not  have  been  summoned  to 
these  meetings  of  creditors ;  and  last,  though  not  least, 
that  so  large  a  sum  for  the  lease  and  stock  was  paid 
away  to  a  few  selected  persons,  instead  of  being  circu- 
lated for  the  general  body  of  creditors,  I  must  think 
myself  exceedingly  ill-used ;  and  if  new  claims  on  the 
estate  are  now  starting  up,  it  naturally  creates  suspicion 
in  my  mind ;  and  if  it  should  appear  that  there  has  been 
any  foul  play  or  base  collusion,  a  bankruptcy  will  be  the 
only  way  to  bring  these  things  to  light,  and  do  justice 
to  all  parties.  With  the  statement  of  affairs,  have  the 
goodness  to  give  me  the  names  of  the  trustees,  and  how 
chosen. 

"  Yours,  &c. 

«  W.  G.  Fairman:' 
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In  reply  Mr.  WooUey  wrote:                                                 1838. 
«  Sir,  Lincoln's  Inn,  24tli  April  183a  ^ 

**  The  creditors  of  Henry  Lioyd  desired  me  to  say,  in  Faibman* 
reply  to  your  letter  addressed  to  me,  though  virtually  *"  the^  matter 
to  them,  when  they  consider  you  have  been  receiving  Lloyd, 
seventeen  and  a  half  per  cent,  for  ten  years,  on  so  large 
a  sum  as  2,000il,  and  of  which  sum  of  2,0002.  there  is 
no  actual  appearance  of  its  ever  having  been  advanced, 
and  not  only  the  seventeen  and  a  half,  but  a  further  per- 
centage on  the  bills  you  took  for  your  annuity,  making 
it  nearer  twenty-five  per  cent ;  and  this  ruinous  per- 
centage being  paid  you,  it  has  been  paid  out  of  their 
pockets,  and  not  out  of  Mr.  Uoyd%  and  by  it  you  have 
received  nearly  4,000/1  for  your  supposed  advance  of 
2,000/.;  they  are  content  with  themselves  that  they 
have  offered  so  liberally  as  they  have,  and  they  have 
done  all  they  intend  doing.  Further,  in  reply  to  your 
allusion  of  not  being  summoned  to  attend  any  meetings, 
they  were  not  aware,  at  the  time  those  meetings  were 
convened,  that  you  had  any  claim  on  them  until  after 
4th  June  next;  and  your  deed  gave  you  no  authority  to 
interfere.  The  creditors  do  not  fear  that  the  Commis* 
sioners  under  the  fiat^  which  you  seem  to  covet,  will  put 
your  claim  in  its  proper  footing. 

"  I  am,  &c. 

«  a  A.  WooUey  y 

To  which  the  petitioner  sent  no  reply. 

Shortly  afterwards  Mr.  Picard^  one  of  the  assig- 
nees,  called,  and  wished  to  know  whether  the  peti- 
tioner would  accept  the  offer  made.  The  petitioner, 
believing  Mr.  Picard^s  statements  of  the  bankrupt's 
afiairs  were  correct^  said,  if  his  debt  was  set  at  1,500/. 
he  would  relinquish  the  remainder,  which  if  declined  a 
bankruptcy  must  ensue,  as  the  petitioner  would  have 
the  afiairs  investigated,  and  felt  satisfied  he  should  then 
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1838.       be  in  a  better  position  under  the  fiat*     On  the  17tfa 
"~""         day  of  May  a  fiat  was  issued ;  the  petitioner  attended 
Fairman.     ^^  ^^^  2Qth  May,  to  prove  his  debt,  but  it  was  not 
la  the  matter  gone  into ;  the  petitioner  again  attended  on  the  29th 
Lloyd.       June,  and  relying  on  his  annuity  bond,  the  account 
current   signed   by   the   bankrupt  Henry  Ltoyd,   and 
backed  by   the  judgment   at    law,  attended   without 
counsel  or  any  professional  assistance.     Mr.  Manning^ 
for  the  creditors,  called  upon  the  petitioner  to  state  tlie 
original  consideration  for  which  the  bond  had    been 
given;  upon  which  the  petitioner  handed  in  the  account 
current,  and  was  examined  thereon,  but  from  memory 
was  unable  minutely  to  state  the  precise  way  in  which 
these  sums  were  made  up,  but  stated  that  every  shilling 
of  the  consideration  had  been  decidedly  paid,  and  put 
in  the  account  current  and  the  annuity  bond  as  evi- 
dence, both  signed  by  the  bankrupt.     On  the  6th  July 
the  petitioner  was  again  examined  by  adjournment,  not 
only  as  to  the  annuity,  but  upon  a  variety  of  other 
transactions,  including  bills  quite  unconnected  with  the 
consideration  for  the  annuity ;  all  knowledge  of  which 
had  escaped  the  petitioner's  recollection,  from  the  cir- 
cumstances having  occurred  many  years  before.     The 
petitioner  again  attended  on  the  18th  October,  being  a 
dividend  meeting,  and  desired  to  prove  his  debt.     The 
commissioner,  Mr.  Merivale^  then  examined  the  bank- 
rupt, and  asked  if  he  admitted  the  consideration ;  he 
said  he  only  admitted  1,550/1 :   he  was   then   asked, 
whether  he  admitted  the  account  current,  and  his  signa- 
ture to  it ;  he  said  the  signature  to  it  was  his :  he  was 
then  asked,  why  he  had  signed  the  account  current  if 
it  was  not  correct;  he  said  he  had  trusted  to  Joms  his 
managing  man :  he  then  was  asked  when  he  received 
the  account  current,  and  he  said  he  had  received  it 
£ome  days  previously  to  its  signature.     The  commis- 
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sioner,  Mr.  MertvaUy  would  not  suffer  the  proof  to  be         1838. 
made,  as  the  consideration  was  disputed,  and  not  having        — 
the  judgment  at  law  before  him  to  sanction  the  proof.      Fairman. 
The  petitioner  gave  the  best  explanation  of  the  accounts    "  ^^^  matter 
in  his  power  from  memory,  but  was  unable  to  account        Lloyd. 
for  every  shilling  after  the  lapse  of  time,  as  the  peti- 
tioner had  been  in  the  habit  of  destroying  all  papers 
of  above  seven  years  standing,  relj'ing  upon  the  statute 
of  limitations;  never  having  kept  any  books,  he  there- 
fore  was  unable  to  produce  any  papers  to  refresh  his 
memory,  so  as  to  prove  precisely  how  the  sums  were 
paid ;   but   the  petitioner's  general  idea  was,  that  the 
two  first  items  of  500/.  were   paid  in  cheques,  which 
Mr.  Manninff  admitted,  on  behalf  of  the  estate;  and 
that  the  four  following  items  in  the  account  current, 
making  1,000/.,  were  paid  in  trifling  loans,  L  O.  IPs* 
for  money  lent,  or  bills  of  the  bankrupt  given  up  at 
maturity,  which  ultimately  amounted  to  the  aggregate 
sum  set  forth  in  the  account  current 

The  petition  prayed  that  the  petitioner  might  be 
allowed  to  prove  his  debt  against  the  bankrupt's 
estate. 

The  further  facts  are  noticed  su£Bciently  in  the 
arguments. 

Mr.  J,  Russell :  —  The  commissioner  has  improperly 
rejected  tliis  proof.  It  is  now  upwards  of  ten  years 
since  the  grant  of  the  annuity  was  executed,  and  during 
all  that  period,  until  his  bankruptcy,  the  bankrupt  has 
continued  to  pay  the  annuity.  If  any  thing  wrong 
had  been  done  he  ought  to  have  complained  long  since 
in  the  Court  in  which  judgment  on  the  warrant  of 
attorney  was  entered  up,  so  as  to  set  it  aside ;  and  not 
at  this  late  period  of  time  have  resorted,  through  his 
assignees,  to  the  dilatory  and  expensive  process  of  the 
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1838.  Court  of  Chancery.     A  bill  being  filed  the  petitioner, 

if  the  Court  thinks  fit,  is  ready  to  try  the  question 

Faibman.  upon  it;   and  he  only  asks,   that   dividends    on  the 

In  the  matter  amount  of  his  annuity  may  be  set  apart  to  answer  his 

Lloyi>.  claim  in  the  event  of  a  result  favourable  to  him. 

The  Court  called  on 

Mr.  Swansfon  and  Mr*  Manning  for  the  assignees, 
who  contended  tliat  the  annuity  was  void;  Ist,  on  the 
ground  of  fraud;  2dly,  because  the  requisites  of  the 
53  Geo.  3.  c.l41.s.  2.,  namely,  that  the  true  consi- 
deration and  mode  of  payment  should  be  set  forth  in 
the  memorial  enrolled  in  Chancery,  were  not  complied 
with ;  and,  ddly,  because  the  memorial  stated  it  to  be 
for  monies  lent,  whereas  it  appeared  to  be  for  principal, 
and  the  interest  due  on  it.  In  his  examination  before 
the  commissioners  the  petitioner  admitted  that  part  of 
tlie  consideration  consisted  of  bills  discounted  by  him 
for  the  bankrupt,  and  that  on  some  of  them  the  amount 
of  the  discount  was  deducted  From  the  bankrupt's 
evidence  it  also  appears,  that  of  the  1,99021  the  540iL 
was  never  received ;  and  although  he  thus  falsifies  his 
own  act  and  acknowledgment  on  executing  the  deed, 
yet  a  court  of  equity  will  look  to  the  actual  facts  of 
the  case,  and  not  bind  a  man,  as  a  court  of  law  does, 
by  that  which  he  acknowledges  when  perhaps  under 
the  pressure  of  pecuniary  difficulties. 

Mr.  BihoHy  for  the  bankrupt,  referred  to  the  case  of 
ex  parte  Shaxo,  (a) 

Erskin£,  C.  J.  (without  calling  on  Mr.  Russell  to 
reply) ; — The  bankrupt  cannot  be  heard  on  a  question 
of  proof,  especially  as  he  is  still  uncertificated,  except 


(a)  5  Ves.  620. 
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to  cite  cases  as  amicus  curite;  though  if  served  with  the        183& 
petition  he  will  be  entitled  to  his  costs.     This  case  turns        """- 
on  the  fact,  whether  the  1,99021  was  really  advanced  by      Fairman. 
the  petitioner*     If  it  rested  on  the  examination  of  the  '"  ^^^  matter 
petitioner,  from  the  imperfect  recollection  he  seems  to        Lloto. 
have  of  his  case,  some  doubt  might  exist ;   but,  inde- 
pendent of  the  deed,  the    bankrupt  has   in   another 
instrument,  namely,  the  settled  accounts,  admitted  that 
the  whole  1,99021  was  owing  by  him ;  and  by  his  volun« 
tary  admission,  disclosed  by  his  affidavit,  he  has  con- 
tinued to  pay  this  annuity  for  ten  years,  with  as  perfect 
a  knowledge  of  facts  all  that  time  as  he  can  have  at 
this  moment     Can  we,  under  these  circumstances,  give 
credence  to  his  present  statement,  that  540/.  of  the 
consideration  money  was  never  paid  to  him  ?     I  think 
not.    After  such  a  lapse  of  time,  paying  the  full  annuity 
without  taking  any  measures  to  set  it  aside,  it  is  too 
late  to  dispute  the  consideration. 

Sir  John  Cross :  —  I  am  of  the  same  opinion.  This 
annuity  was  granted  so  many  years  back,  and  acquiesced 
in  by  the  bankrupt  for  so  long,  that,  in  deciding  as  to 
the  validity  of  the  consideration,  we  are  the  rather 
justified  in  following  the  import  of  written  evidence 
than  trusting  to  the  memory  and  biassed  testimony  of 
the  bankrupt  grantor.  The  two  documents  already 
alluded  to,  strengthened  as  they  are  by  long  acquies- 
cence^ satisfy  my  mind  that  the  full  consideration  was 
paid  long  since.  I  am  at  a  loss  to  discover  why  the 
assignees  should  have  filed  the  bill  in  chancery,  in  this 
state  of  the  proceedings,  to  set  aside  the  annuity.  They 
cause  the  proof  to  be  rejected,  and  so  long  as  it  remains 
unadmitted  they  are  no  sufferers,  whether  the  annuity 
was  valid  or  invalid.  Had  they  allowed  the  proof  to  be 
made  in  the  first  instance,  then  filing  the  bill  might 

K  4 


Lloyd. 
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1838.        have  been  justified      Under  the    circumstances,  the 
petitioner  is  fully  entitled  to  have  the  prayer  of  his 

Fa'ibmIn.      petition  granted. 
In  the  matter 

^[^  Sir  G.  Rose  concurred,  and  suggested  that  the  peti- 

tioner should  have  his  costs  out  of  the  estate. 

Ordered,  That  the  petitioner  should  be  at 
liberty  to  enter  a  claim  to  abide  the  event  of 
the  bill  filed,  and  a  sufficient  fund  reserved 
to  meet  any  future  dividends.  Costs  of  both 
parties  out  of  the  estate.  The  petitioner  to 
pay  the  costs  of  the  bankrupt's  appearance. 


C.  of  El.     -Ex  parte  JOSEPH   HAMMOND  and    RICHARD 
Jan.  25,  HODGSON  SMITH,  Assignees.  —  In  the  matter 

1839.  of    THOMAS     WHITHALL    JACKSON    and 

^l"^^"^      THOMAS  WILLIAMS. 

solicitor  will  not 

Sy^'^^r      In  September  1 836  a  fiat  issued  against  Uie  bankrupt^ 
taxation  of  his    on  the  petition  of  Richard  Hodgson  Smith  and  Samuel 

bi]l«  more  than 

a  sixth  being        HodffSOfl  Smith. 

where  they  have       ^^^  petitioner,  Richard  Hodgson  Smith,  proved  a  debt 
brought  an         of  100/.  and  Upwards;  but  the  petitioner,  Joseph  Ham* 

action  for  the  *  ,  *  ^      * 

amount,  to  the    moTidy  was  not  a  creditor,  and  became  an  assignee,  at  the 
STl^e^      request  of  the  creditors- 

Se  ^^rt  offtuch       '^^  petitioning  creditors  employed  John  Phillips,  since 
costs  against       deceased,  as  their  solicitor,  in  suing  out  the  said  fiat; 

and  Phillips  made  out  a  bill  of  costs  up  to  the  choice  of 

assignees  under  the  fiat 

The  bill  had  been  taxed  by  the  commissioners  at  the 

sum  of  52/.  19^.  Id.,  and,  so  taxed,  had  been  filed  with 

the  proceedings. 

By  a  memorandum  under  their  hands,  dated   the 
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28th  day  of  September  1836,  the  commissioners  directed        1 839. 
the  amount  so  taxed  and  ascertained  to  be  paid,  and       „ 

Ex  parte 

the  petitioners  subsequently  paid  the  same  accordingly.     Hammond 
But  it   was  alleged  that  the  bill   so   taxed  and    paid  in"the"matter 

contained  various   improper  charges,   some  of  which  of 

.  r    .u  Jackson 

were  set  forth.  ^^  ^^^^^^ 

Phillips  died  in  January  1837,  and  letters  of  admi- 
nistration of  his  estate  and  effects  were  granted  to  Jane 
Jackson,  wife  of  Samuel  Jacksaru 

A  bill  of  costs  of  PhillipSf  subsequently  to  the  choice 
of  assignees  under  the  fiat,  was  made  out  by  the  admi- 
nistratrix, and  was  taxed  by  the  commissioners  at 
232.  2s.  6d.j  which  it  was  also  alleged  contained  various 
improper  charges. 

Jackson,  and  his  wife  as  administratrix,  commenced  an 
action  against  the  petitioner,  to  recover  the  bill  of  costs 
subsequently  to  the  choice,  the  amount  of  the  plaintifPs 
claim,  as  indorsed  on  the  writ  issued,  being  28L  7s.  Id ; 
but  in  the  particulars  of  the  plaintiff's  demand,  delivered 
therein,  they  claimed  the  sum  of  7R  7s.  Id. 

The  following  being  a  copy  of  such  particulars : — 
**  In  the  Exchequer. 

^^  Between  Samuel  Jackson  and  Jane  his  wife,  ad- 
ministratrix of  John  Phillips,  deceased,  plain- 
tiffs ;  Joseph  Hammond  and  Richard  Hodgson 
Smyth,  defendants. 

^^This  action  is  brought  to  recover  thesumof  71/.  7s.  \d. 
due  from  the  defendants  to  the  said  Samuel  Jackson  and 
Jane  his  wife,  as  administratrix  of  John  Phillips  de- 
ceased, for  business  done  by  the  said  John  Phillips  in 
the  year  1836,  as  the  attorney  and  solicitor  for  the 
defendants,  and  for  money  paid,  laid  out,  and  expended 
by  the  said  John  Phillips  in  that  character  for  the  use 
and  at  the  request  of  the  defendants,  the  full  particulars 
of  which  exceed  three  folios. 
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1839.  *<  Above  are  the  particulars  of  the  plaintiflTs  demand 

ia  this  action  for  the  recovery  thereof.    They  will  avail 
Ex  parte 
Hammond      themselves  of  the  whole  or  any  part  of  the  declaration. 

i^irSSir      "  ^^^^  ***  ^^^  ^y  ^^  ^^^y  ^^®- 

of  «  Yours,  &c. 

wj/^oSicr.    "  To  Mr.  Joseph  Hammond  Clarke  and  Metca^e. 

and  Mr.  Richard  Hodg^  Plaintiff's  agents." 

son  Smythi   the    above- 
named  defendants." 

The  petitioners  believed  that  the  plaintifis  sought  to 
recover  in  the  action,  not  only  the  last-mentioned  bill, 
but  also  another,  and  third,  amounting  to  QOL  l&s,  9d. 
or  thereabouts,  which  had  not  been  taxed. 

The  petitioners  required  the  plaintiffs  to  show  cause 
why  the  said  three  bills  of  costs  should  not  be  referred 
to  the  master  of  the  Court  of  Exchequer  for  taxation ; 
and  the  Court  referred  the  third  bill,  and  adjourned 
the  further  hearing  of  the  summons,  to  enable  the 
petitioners  to  apply  to  this  Court  for  taxation  of  the 
other  two. 

The  petitioners,  on  the  14th  day  of  August,  not  being 
able  to  ascertain  precisely  what  the  plaintifis  in  said 
action  claimed,  obtained  an  order  for  further  particulars 
of  the  plaintiffs'  demand,  which  was  complied  with. 

And  the  petition  prayed  a  reference  to  tax  bills  up 
to  the  choice  of  assignees,  and  subsequently  thereto; 
and  if  it  appeared  that  Phillips  has  been  overpaid,  the 
amount  might  be  refunded  out  of  the  estate  of  Phillips^ 
or  deducted  from  what  might  be  found  due  to  Jackson 
and  his  wife,  as  such  administratrix,  on  taxation  of  the 
bill  subsequent  to  the  choice  of  assignees.  The  bills 
having  been  taxed  accordingly,  and  more  than  a  sixth 
taken  off,  the  case  came  on  on  further  directions  upon 
the  registrar's  certificate;  and  the  question  was  as  to 
the  costs  of  taxation. 
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Mr.  Wett  for  the  assignees  z^The  practice  at  ciMiiinon        1 839. 
law  is,  that  if  an  action  be  brought  on  a  bill  of  costs, 

Mix    9tlfmtt 

which  on  taxation  is  afterwards  rednoed  by  more  than     Haxiiond 

one  sixth,  neither  party  receiyes  the  costs  of  taxation;  ."*^""**^U^ 

*^      '  to  tne  matter 

and  although  in  this  case  we  mnst  pay  the  costs  of  the  of 

action,  yet  the  costs  of  taxation  of  the  second  bill  for  ^^^SLt. 
which  the  action  is  brought  would  not  be  allowed  to 
the  plaintiff;  and  as  the  first  bill  had  nothing  to  do 
with  the  action,  and  the  plaintiff  refused  to  allow  it  to 
be  taxed  under  the  judge's  order,  by  which  the  expense 
of  this  petition  would  have  been  avoided,  we  submit 
that  the  plaintiff  should  pay  the  costs  of  this  petition, 
and  of  taxation  of  the  first  bill,  and  of  the  present  ap- 
plication, and  such  costs  ought  to  be  set  off  against  the 
balance  due  to  the  plaintiff  and  the  costs  of  such  action. 

Mr.  Stoanstanj  contra :  —  Weston  t.  Pool  (a)  and  in  re 
Qfle  {b)  establish,  that  if  a  bill  of  costs  is  taxed  after  the 
solicitor's  death,  his  representatives  will  not  be  ordered 
to  pay  the  costs  of  taxation,  although  more  than  a  sixth 
is  deducted.  Neither  did  the  words  of  2  Geo.  2.  c  23. 
authorize  such  a  taxation. 

Mr*  West  in  reply:  —  Admitting  we  have  no  lociu 
standi  upon  the  authority  of  those  cases,  or  the  statute, 
we  apply  here  under  the  general  jurisdiction  of  this 
Court,  which  is  vested  by  the  statute  with  a  discretion 
as  to  costs.  The  question  is,  if  we  may  not  set  off  these 
costs,  for  here  we  have  a  fund  in  hand  which  the 
plainti&  at  law  claim,  and  there  is  no  difficulty  similar 
to  that  which  exists  in  most  cases  arising  from  the 
confusion  to  which  the  intestate's  assets  might  be 
liable. 

(a)  S  Sira.  1056.  (b)  2  S.  4  S.  469. 
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1839.  The  Court  thought  that  no  set  off  could  be  allowed, 

'  -    except  upon  the  principle  of  ordering  payment,  which 

Hammond      the  cases  showed  could  not  be  claimed  in  this  case. 

iind  aoother.    rpj^^  intestate  might  have  known  that  if  he  went  to 
In  the  matter  ^  ^ 

of  taxation  more  than  a  sixth  would  have  been  taken  off, 

and  another.    ^"^  might  not  have  carried  his  bill  to  taxation ;  but  the 

plaintiff  as  administratrix  could  not  have  been  possessed 

of  sufficient  knowledge  in  the  business.     No  order  can 

be  made  as  to  the  set  off. 

Certificate  of  the  registrar  confirmed,  (a) 


C.  of  R.         Ex  parte  BUTTER  WORTH.  —  In  the  matter  of 

J^w-  9»  BUTTERWORTH. 

183a 

Upon  an  appii-   ThIS  was  an  application  by  the  bankrupt  to  annul 

cation  to  super-  *^*  •*  * 

sede  under  the    the  fiat,  under  the  composition  clause,  6G.  4.  c.  IG. 
c^^t  iTnot    8. 133.  (J)     The  inducement  to  mention  it  to  the  Court 

necessary  that      • , . 

sioner'shdrcer-  ^*)  ^^  '***  *^^^®  ®^  Maddeford  his  last  examination  (whereof  and 

tify  that  no  ere-  V.  Atutwick,  3  Mylne  4*  Cr.  425,  of  the  purport  of  which  twenty- 

ditor  to  *he  ^y  ^hi^h  the  Lord  Chancellor  one  days  notice  shall  have  been 

resides  out  of  decided  that  the  Court  (of  Chan-  given  in  the  London  Gazette),  if 

the  juriadictioDy  eery)  had  no  authority,  under  the  the  bankrupt  or  his  friends  shall 

fldgnea  hare*"      *  ^'  ^'  ^'  ^^'*  '^  ^^^  *"  ^^^^^  ^^^  *"  ^^^  ^^  composition,  or 

assented.  against  the  i^ersonal  repres^enta-  security  for   such    composition, 

ti?es  of  a  deceased  solicitor,  that  which  nine  tenths  in  number  and 

the  solicitor's  bill  of  costs  should  value  of  the  creditors  assembled 

be  taxed.    See  also  WilUuey  v.  at  such  meeting  shall  agree  to 

MahUer,  3  Mylnc  i  K,   293;  accept,  another  meeting  for  the 

Akop  v.  Lord  Oxford,  1  Mylne  ^  purpose  of  deciding  upon  such 

CV.  26,  and  other  cases  there  offer  shall  be  appointed,  whereof 

cited ;   and  Featherttonkaugh  v.  such  notice  as  aforesaid  shall  be 

Keen,  3  Tyrw,  540.  given ;    and  if  at   such   second 

(fi)  *'  And  be  it  enacted,  that  meeting  nine  tenths  in  number 

at  any  meeting  of  creditors  after  and  value  of  the  creditors  then 

the  bankrupt  shall  have  passed  present  shall  also  agree  to  accept 
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was,  that  two  difficulties  had  been  raised  in  the  bank-        1838. 

rupt  office:    1st,  that  the  commissioner  had  not  cer-        

tified  that  no   creditor   to   the  amount  of  50/.   was   BurrKiiwoftTH. 
residing  out  of  the  jurisdiction,  which  the  officer  con-  ^"  ^^^  matter 
sidered  necessary  within   the  words  of  Lord  Eldan*s   Butse&wo&th. 
order  (a) ;  but  the  Court  was  of  opinion  that  diere  was 
not  any  thing  in  this  objection ;   and,  2dly,  there  was 
not  any  evidence  of  the  assignees'  assent. 

The  Court  suggested  that  the  order  for  a  supersedeas 
might  go,  on  taking  the  proceedings  into  the  office,  to 
show  who  the  assignees  were. 

such  o^r^  the  Lord  Chancellor  tain  whether  the  several  pai^i- 
shall  and  roay^  upon  such  ac-  culars  directed  by  the  said  act  to 
ceptance  being  testified  by  them  lie  performed  previous  to  the 
in  writing,  supersede  the  sud  holding  of  such  second  meeting 
commission."  have  been  duly  performed;  and 

(a)  27th  June  1826,  9  Cr.<)-«7.    certify  the  same  to   the  Lord 
XV,  which  is  as  follows : — "  1  do    Chancellor,    Lord    Keeper,    or 
therefore  hereby  order,  that  at    Lords    Commissioners    of    the 
the  first  of  the  said  meetings  a    Great  Seal,  together  with  the 
minute  shall  be  taken  by  the  soli-    proceedings   which    shnll    have 
citor  of  the  assignees  of  the  names    taken  place  at  such  second  meet- 
of  the  several  creditors  present,    ing.    And  for  the  better  icfor- 
and  the  amount  of  their  several    mation  of  all  parties  interested, 
debts  standing  in  proof  upon  the    I  do  hereby  further  order,  that 
proceedings,  distinguishing  such  of    the  said  commissioners  do  state 
them  as  shall  assent  to  such  com*    in  such  certificat  ewhat  propor- 
position.    And  I  do  order  that    tion  in  number  and  value  the 
the  second  of  the  said  meetings    creditors  assenting  to  such  com- 
shall  be  held  at  a  meeting  of  the    position  bear  to  the  creditors  who 
commissioners  named  in  each  re-^    shall  have  proved  debts  of  the 
spective  commission ;  and  that  at    amount  of  20/.  and  upwards  under 
such  meeting  the  said  commis-    the  commission;  and  also  whether 
sioners  do,  by  deposition  of  wit-    any  sale  has  been  made  of  the 
nesses    and    documentary    evi-    bankrupt's  estate,  in  order  that 
dence,  as  to  them  shall  appear    provision  may,  if  expedient,  be 
to  be  proper,  inquire  and  ascer-    made  for  confirming  the  same." 
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C.  of  R.  ANON. 

March  14,  ^p 

1839*  1  HIS  was  an  application  by  a  London  creditor,  that  a 

A  London  fiat  fiat  against  a  Cheltenham  bankrupt  might  be  issued  to 

o^nst  a  Chci-  ^^  Court  of  Bankruptcy  in  London,  Cheltenham  being 

tenham  trader,  ^^^  hundred  and  twenty  miles  from  London,  and  the 

190  miles  from  ...                  .                         . 

London,  when  petitioning  creditor,  the  witnesses  to  prove  the  act  of 

eraUtor,  the  bankruptcy,  and  the  major  part  in  value  of  the  cre- 

witnesees  to  ditors,  resided  in  London. 

prove  the  act  of 
bankruptcy,  and 

^^of  the  ere-  Ordered.    Bankrupt's  expenses  to  attend  meeting 

S^doT"^*"*  to  surrender  to  be  paid  by  the  petitioning 

creditor,  (a) 


C.  of  R.  ANON. 

1839.  ^  HIS   was  an  application  that  a   Birmingham   fiat 

The  residence  against  a  trader  residing  at   Birmingham  should  be 

Ihe^'^^Z^ra ""  issued  to  London,  all  the  creditors  but  one  being  in 

but  one  not  a  London,  and  offering  to  pay  the  bankrupt's  expenses. 

sufficient  reason 
for  issuing  a 

^?^\^  Sir  John  Cross :  —  The  general   rule  is,  that  a  fiat 

country  trader,    must  issue  to  the  place  where  the  trader  resides,  from 

which  there  must  be  an  urgent  reason  to  deviate.  The 
excuse  in  this  case  does  not  appear  to  me  to  be  suffi- 
cient, although  my  inclination  is,  to  prefer  a  London  to 
a  country  fiat 

(a)  See  ex  parte  Grigg,  ante  59. 
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In  the  matter  of  BINK&  C.  of  R. 

April  16, 

Mr.  KEENE  applied  to  remove  the  fiat  from  Bar-  ^®^^* 

nard's  Castle  to  London,  where  the  bankrupt  carried  ence  of  creditors 

on  business,  but  had  no  creditors  there ;  the  principal  *V^u  ^^***  ^ 

'             *r          r  which  a  country 

body  resided  in  London,  and  many  at  Liverpool  and  fiat  is  issued,  is 

^  J.        «  not  a  sufficient 

Manchester.  reason  for  its 


Application  refused. 


removal. 


ExparteELlZABETR  FORRESTER.— In  the  matter     G  of  R. 

of  THOMAS  HARVEY  FORRESTER.  April  18, 

1839. 

ISAAC  LITTLEDALE  was  appointed  executor  of  ingagidnrtiT" 
the  will  of  William  Forrester^   who  cave  the  interest  of  ^•n|j"'P^ 

'  o  trustee  and 

his  property  to  five  different  cousins,  one  of  whom  was  agent. 
the  petitioner,  the  bankrupt  being  another,  for  life. 
Litdedaky  by  direction  of  the  testator,  appointed  the  bank- 
rupt his  agent,  who  applied  4,829/.,  part  of  the  trust 
funds,  to  his  own  use.  The  petition  stated  that  the 
bankrupt  had  not  surrendered,  and  consequently  there 
was  no  person  authorized  to  prove  the  4,829/.,  without 
the  order  of  the  Court. 

The  petition  prayed  that  the  petitioner  might  be  at 
liberty,  on  behalf  of  herself  and  the  other  lega^ 
teesy  to  prove  for  the  4,829/.,  or  a  reference  to  the 
commissioner. 

yir.Keenej  for  the  petitioner,  referred  to  ex  parte 
Turpin  (a)  in  the  matter  of  Braum. 


(a)  1  Dea,  4*  CA.  120;  1  Mont,  <^  Blu  443. 
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18S9,  Mr.  Ellison  for  the  assignees. 

Ex  pctte 

FoRRBSTEB,         The  Court  made  the  common  order  for  the  petitioner 
In  tbe^ matter  ^^  ^  j^^  ^^^  prove;  the  petitioner's  costs  to  come  out  of 

FoREESTER.  the  trust  fund,  and  the  assignees'  out  of  the  bankrupt's 
estate;  but  declined,  at  present,  to  make  any  order  as  to 
the  bankrupt's  fifth  part,  giving  liberty  to  apply  in 
respect  of  it  after  proof  made. 


G  of  R.  In  the  matter  of  SMITH  WRIGHT. 

April  ^6, 

1889.  Mr.  SfVANSTON  applied  to  remove  the  fiat  from 

Anq>pUcatian  Norfolk  to  London.     The  debts  amounted  to  14,000/., 

to  remove  a  fiat, 

and,  if  not,  that  and  Creditors  to  the  amount  of  I0,000il  were  anxious 

the  petitioning     /•       «  , 

creditor's  affi-     *or  the  removal. 

davit  may  be 
received,  cannot 

be  united  in  Per  Cttriom: — We  see  no  reason  to  take  the  case  out 

the  same  appli-       /.  ^.  ,       . 

cation.  of  the  general  rule. 

Application  refused. 

Mr.  Stoatiston  then  asked  that  the  petitioning  creditor's 
attendance  at  the  opening  of  the  fiat  might  be  dispensed 
with. 

Per  Curiam: — That  must  be  the  subject  of  a  separate 
application. 

Refused  also,  (a) 

(a)  lo  the  matter  of  HUHar,  17th  July  1859,  on  the  applicatioo  o^ 
Mr.  Beavan,  the  Court  came  to  the  same  determination. 


j 
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In  the  matter  of  MANSFIELD.  C.  of  R. 

April  26, 
Mr.  BICHNER  applied   to   remove   the  fiat  from        1839. 
Shepton  Mallet  to  London;   the  object  of  the  fiat  was  A  country  fiat 

•1  •  n  t  f  rm  Will  IlOt  be  rC- 

to  set  aside  a  cognovit  to  a  preferred  creditor.     The  moved  because 

petitioners  were   the  only  creditors  whose   debt  was  cr«i^i^*"* 

large  enough  to  constitute  a  good  petitioning  creditors  T'*°**'*??"*r® 

debt,  and  the  witnesses  to  prove  the  act  of  bankruptcy  ruptcy  reside  in 

resided  in  London.  ^e^tl^ 

creditors  in  the 
country,  and  the 

Sir  </•  Cross: — The  validity  of  the  cognovit  must  be  object  is  to 

^  »       1 1    n         t  ••  J  J   invalidate  a 

ascertained  before  the  country  commissioners,  and  proved  preference. 
by  persons  who  most  likely  reside  in  the  bankrupt's 
neighbourhood 

Application  refused. 


In  the  matter  of  6E ACH.  C.  of  R. 

April  27, 

v/lR.  ROSE  made  a  similar  application  to  remove  the        1839. 
fiat  horn  Pontypool  to  Bristol.     Two  of  the  commis-  l!,!!!'^^,^^ 

J  ^  comnuflsioners 

sioners  were  creditors,  two  others  resided  at  a  consider-  «'•«  creditors, 
able  distance,  and  the  fifth  generally  declined  to  attend,  at  a  distance, 
so  that  there  were  in  fiwjt  but  two  who  could  by  pos-  ^^^^ly  ^. 
sibility  be  procured  to  act     The  debts  amounted  to  dines  to  at- 

•  ij«i_      tend,  and  only 

60,000/.,  and  only  four  of  the  creditors  resided  m  the  four  out  of 
neighbourhood  of  Pontypool.  ^^rXi^x. 

the  neighbour- 
T       •  Tfc        hood  of  the 

The  Court  of  Review  refused  the  application.  But  place,  the  fiat 
Mr.  Sioanstan  applied  to  the  Lord  Chancellor,  who  ^^  Lond'on!*'^ 
granted  the  application.  May  I. 
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C.  of  R.  ANON. 

j[qqq  *  JVlR.  i.  WIGRAM  applied  to  remove  a  fiat  from 
Theraidenoeof  Birmingham  to  London,  the  major  part  of  the  creditors 
of Ihemdkms   ^^^  ^^o  petitioning  creditor  residing  in  London. 

and  the  peti-  a      i  •     ^*  i*       j 

tuming  mdaxim  ApplicaUon  refused. 

in  London  not 

a  sufficient  rea-  m^^— i 

son  for  remov* 

mg  a  country  j^  ^^  matter  of  ALLEN. 

C.  of  R.     JyiR.  Boffers  applied  to  remove  the  fiat  firom  Alton, 

1839  '     ^^ere  the  bankrupt    resided,  forty-nine    miles  from 

Wheieacountry  London.     Out  of  eighteen  principal  creditors,  the  peti- 

rfJanTOd"**'*^    tioning  creditor  and  twelve  others  resided  in  London, 

three  only  resided  within  six  miles  of  Alton,  one  at 
Famham,  ten  miles  from  Alton,  and  one  at  Newbury, 
thirty  miles  from  London.  The  nearest  list  to  Alton 
was  at  Basingstoke,  twelve  miles  off,  and  the  comr 
missioners  resided  twenty-five  miles  from  Basingstoke. 
If  worked  at  Alton  it  would  cause  delay  and  increase  of 

expense  to  the  estate. 

Refused. 


C.  of  R.  Ex  parte  TERREWEST.  —  In  the  matter  of 

^<^^  13,  POYNTER.  la) 

1839.        T^  ^ 

^.  applies  to  5.  IXIR.  ANDERDON  for  the  petition  cited  ex  parte 

for  a  loan  on  »^    .   ,.    ,,v 

mortgage.     B.     ^niffht.  (b) 

lends  the  amount         -»«■      o  % 

on  a  three  ^^'  StoanstOH  COntTCU 

months  bill,  re-  Cur»  od.  VuUm 

verbally  agree-  1^^  points  are  80  fuUy  Stated  in  the  judgment  that 
*^  ^n^^inS    ^®  ^^^^  ventured  to  omit  the  arguments. 

rest.  The  bill  beeomes  due,  but  was  not  renewed  for  three  weeks  after,  when  another  wa» 
accepted  at  three  months  date,  at  a  like  rate  of  interest  for  the  three  months  and  three 
weeks ;  and  five  renewals  were  made  in  the  same  way.  Held,  that  the  tvansaetion  waa 
usurious,  and  not  within  the  protection  of  the  3  &  4  W.  4»  c.  98.  s.  7. 

(a)  An  appeal  from  this  decision  is  pending  before  the  Lord 
Chancellor. 

(6)  2M.i:  A.  568.   S.C.  1  J>a.  ^50, 
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Sir  J.  Crott:  —  1889. 

In  this  case  the  petitioner  daima  a  debt  of  1,13721,      J 
the  residue  of  a  loan  of  IfiOOLf  secured  by  the  bank*    Tkbuwsst. 
rupt's  promissory  note ;  and  the  question  ifl»  whether  the  ^°  ^^^  matter 
contract  was  usurious  ?  Poyntee. 

The  circumstances  of  the  case  as  stated  by  the  peti-    April  27, 
tipner  are  as  follow:   the  bankrupt,  about  two  years        1839. 
before  his  fidlure,  had  occasion  to  borrow  a  sum  of 
IfiOOL  on  a  mortgage  of  an  estate  which  he  intended 
at  a  convenient  opportunity  to  sell.     He  applied   to 
Mr.  Terrewesij  a  solicitor,  to  procure  the  loan.     Some 
impediment  arose  about  the  title,  and  the  solicitor  then 
ofiered  to  advance  the  money  himself  on  the  bankrupt's 
promissory  note  payable  three  months  after  date,  and        "^ 
renewable  from  time  to  time  at  the  option  of  the  bor- 
rower, for  a  period  not  exceeding  eighteen  months,  the 
bankrupt  agreeing  verbally  to  pay  interest  at  the  rate 
of  ten  and  a  half  per  cent,  per  annum,  until  the  estate 
should  be  sold. 

The  petitioner  further  states  that  the  money  was  to 
be  lent  on  such  renewable  notes  in  order  to  bring  the 
matter  within  the  new  act  of  parliament,  meaning  the 
3  &  4  W.4.  C.98.  S.7,  which  authorizes  any  rate  of 
interest  to  be  paid  on  money  advanced  upon  bills  or 
notes  payable  within  three  months.  The  money  was 
accordingly  advanced  to  the  bankrupt  on  the  9th  July 
1835,  and  he  thereupon  gave  his  first  promissory  note 
payable  three  months  after  date,  and  returned  the  lender 
forty-two  pounds,  the  amount  of  the  stipulated  interest 
for  three  months. 

That  note  was  not  immediately  renewed  upon  its 
becoming  due,  nor  till  about  three  weeks  afterwards. 
It  was  renewed  for  the  next  three  months  on  the  pay- 
ment of  the  same  rate  of  interest  for  that  period,  and 
a^ike  rate  for  the  interval  of  three  weeks;  and  in  this 
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1839*       way  four  successive  renewals  were  made,  and  each  time 

a  similar  payment;  and  it  is  on  the  fifth  note  the  pre- 

Terhewest.    b^^^  claim  is  made  for  a  balance  of  principal  and 
In  the  matter  interest,  the  residue  having  been  paid. 
PoYNTER.  There  are  two  objections  to  this  claim;  first,  that 

the  transaction  is  not  in  conformity  to  the  act  of  parlia- 
ment ;  and  secondly,  that  if  it  were,  the  form  was  mer^y 
colourable;  and  we  are  of  opinion  these  objections  are 
well  founded. 

The  act  appears  to  be  applicable  only  to  bills  and 
notes  existing  at  the  time  the  contract  is  made  for  dis- 
counting, negotiating^  or  transferring  the  same^  and  to 
loans  specifically  made  thereon.  But  no  money  was 
advanced  on  this  fifth  note.  It  was  drawn,  and  interest 
at  the  rate  of  ten  and  a  half  per  cent,  was  paid^  in  con- 
sideration of  the  forbearance  of  a  pre-existing  debt;  a 
case  which,  if  real,  does  not  seem  to  come  within  the 
intention  of  the  act,  for  if  so  it  would  be  applicable  to 
all  simple  contract  debts,  and  in  effect  repeal  all  the  laws 
made  for  the  prevention  of  usury  in  such  contracts. 

But  be  that  as  it  may  we  are  of  opinion  that  in  fact 
the  loan  was  advanced,  and  the  interest  paid  on  one 
entire  continuous  contract ;  and  that  the  fabrication  of  a 
series  of  notes  renewable  every  three  months,  instead  of 
a  single  note  for  a  longer  or  an  indefinite  time,  was 
merely  a  shift  and  colourable  contrivance  to  evade  the 
usury  laws,  which  no  court  of  law  or  equity  can 
sanction. 

The  petitioner's  claim  must  therefore  be  rejected  as 
regards  the  debt  upon  the  note,  and  consequently  as 
regards  the  real  security  subsequently  given,  and  the 
'   petition  be  dismissed  with  costs. 
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Ex  parte  JOSEPH   ROSE.  —  In  the  matter  of  C.  of  R. 

JOSEPH  ROSE.  May  22, 

1839. 

Mr.  SWANSTON  and  Mr.  Roffers  applied  to  the  not^TtT 
Court  for   an   order   directing   that   an   affidavit   by  J^^f^J^ 
Mr.  Gibson,  in  a  process  under  the  8th  section  of  the  the  1&2  Vict. 

_-.  11     1      1  #.  c.  1 10.  a.  8.  for 

I  &  2  Vict,  c  110.  commonly  called  the  act  for  the  the  same  debt 
abolition  of  arrest  for  debt  on  mesne  process,  should  ^Jfii^*^" ^ 
be  taken  off  the  file.  This  section  declares  that,  on 
affidavit  of  debt  in  the  Court  of  Bankruptcy,  with  notice 
to  the  debtor,  the  latter  failing  payment  or  not  ten- 
dering sufficient  security  within  twenty-one  days  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy, 
and  subjected  himself  to  the  issue  of  a  fiat,  if  a  trader. 
Mr.  Moie  alleged  that  Mr.  Gibsan  had  harassed  him 
by  filing  two  affidavits  of  debt  in  the  same  matter.  On 
the  20  th  ult  an  affidavit  was  filed,  alleging  a  debt  to 
Mr.  Gibson  and  partner  in  the  amount  of  lOOL  and 
upwards  on  certain  bills  of  exchange;  and  on  the  22d 
the  deponent  was  served  with  a  copy  of  the  affidavit, 
and  notice  of  a  demand  for  3^6 1 2 JL  within  the  period 
required  by  the  statute ;  security  was  tendered,  and  a 
bond  for  200^  approved  by  Sir  C.  Williams,  one  of  the 
commissioners.  On  the  29th  another  affidavit  was  filed, 
alleging  a  debt  to  Messrs.  Gibson  and  Taylor  to  the 
amount  of  3^61221,  with  new  notice  for  payment  or 
security.  It  was  now  submitted  that  the  second  affidavit 
ought  to  be  taken  off  the  file,  it  having  been  made  in 
reference  to  the  same  debt,  and  it  being  sworn  that 
no  other  existed.  The  debtor  had  complied  with  the 
exigency  of  the  statute,  and  ought  to  be  relieved  from 
the  latter  proceeding  and  the  danger  of  any  future 
result.     It  was  a  fixed  principle  that  no  man  should  be 
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1889.        held  twice  to  bail  on  the  same  action.     The  process  of 
"""^        the  Ck>urt  ought  not  to  be  abused,  neither  ought  this 
Ross.        gentleman  to  be  brought  a  second  time  from  Manchester 
In  the  matter  ^  gj^^  security  before  the  commissioner. 

Ro8£. 

Mr.  BagshcoD  appeared  for  the  respondent. 

Sir  John  Cross  said  the  application  was  on  a  first  im- 
pression, and  without  precedent ;  the  first  aflSdavit,  per- 
haps inadvertently,  instead  of  specifying  the  whole 
amount,  alleged  only  a  debt  of  lOOiL  and  upwards;  and 
the  commissioner,  having  no  l^;al  evidence  of  a  higher 
debt  than  100/.,  accepted  a  bond  for  payment  of  200iL, 
or  whatever  amount  might  be  found  due.  The  creditor 
finding  he  had  failed  in  his  object,  as  to  security  for  the 
full  amount,  filed  a  new  affidavit,  and  there  was  no  law 
to  prohibit  him.  No  ground  existed  to  warrant  the 
Court  in  ordering  the  affidavit  to  be  taken  off  the  file. 
It  might  perhaps  become  questionable  whether  the  ap- 
plicant was  not  entitled  to  costs  on  his  first  appearance^ 
which  proved  to  be  unnecessary. 

• 

Sir  George  Bose  said  it  was  a  question  for  the  consi- 
deration of  the  commissioner,  when  r^ulating  the  secu- 
rity to  be  given.  The  proceeding  was  open  to  objection 
as  an  act  of  bankruptcy,  but  there  were  no  grounds  for 
taking  the  affidavit  off  the  file.  If  the  act  of  bank- 
ruptcy should  turn  out  to  be  good,  it  would  stand ;  if 
not,  it  could  be  dealt  with  accordingly,  either  by  action 
at  law  or  application  for  a  supersedeas. 

Application  refused,  with  costs. 
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Ex  parte  MINERVA  GOODMAN,  executrix  of  BAR-  C.  of  R. 
THOLOMEW  GOODMAN.  — In  the  matter  of  4p"'  18. 
JOHN  H.  NAINBY.  ^^^- 

*  A  creditor  hav- 
-_-  ing  his  debtor 

This  petition  prayed  liberty  to  prove  a  debt  of  78i,  Jj^^'^^^St 
which  had  been  rejected  by  the  commissioners;  and  it  issues  against 
stated  that  the  bankrupt  being  indebted  to  Bartholomew  gome  time  after 
Goodman  in  the  sum  of  32i,  the  latter  commenced  an  ^SoW* ' 
action  against  him,  and  obtained  judgment,  and  in  discharge,which 

^^  the  executor  of 

Michaelmas  Term  1830  took  the  bankrupt  in  execution  the  creditor, 

for  78i  debt  and  costs;  from  which  time  down  to  the  J^^^S^ 

18th  June  1838  (long  subsequent  to  the  bankruptcy)  he  not  oppose. 

eontinued  a  prisoner  in  the  Queen's  Bench  prison.  debt  was  not 

On  the  6th  October  1837  the  fiat  issued,  and  W.  butZt ofe^' 

Lambert  and  D.  Hirschel  were  chosen  assignees.  Shortly  executor  might 

prove  it  against 

before  the  date  of  the  fiat  B.  Ooodman  died,  having  the  bankrupt's 
made  his  will,  appointing  his  wife^  the  petitioner,  sole  *^^^ 
executrix.  A  dividend  had  lately  been  declared,  and 
the  petitioner,  as  executrix,  on  the  14th  March  1839, 
applied  to  prove  under  the  fiat  on  the  judgment,  but 
was  opposed  on  the  all^ation  that  the  bankrupt  had, 
in  June  1838,  served  the  petitioner  with  a  summons  to 
show  cause^  before  Lord  Denman,  why  he  should  not  be 
discharged  out  of  custody.  The  action  having  abated  by 
the  death  of  the  plaintifl^  and  judgment  not  having 
been  revived,  Mr.  CSommissioner  Merivaie  rejected  the 
proof  upon  this  objection,  considering  that,  as  the  bank- 
rupt had  been  discharged  unconditionally  from  prison, 
the  debt  was  gone  in  law*  From  the  affidavits  it  appeared 
that  Lord  Demnan'9  order  to  discharge  the  bankrupt 
was  in  the  ordinary  form,  the  petitioner  not  having 
i^peared  upon  the  summons.  The  petitioner  appealed 
from  this  decision  of  the  commissioner,  and  applied  for 
leave  to  prove. 
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]  839.  Mr.  BetheU  for  the  petitioner : — The  bankrupt  might 

,"  have  obtained  his  discharge  much  sooner  than  lie  did« 

Goodman.  It  was  his  own  fault  that  he  remained  in  custody  one 
In  the^niatter  moment  after  the  death  of  the  testator,  provided  the 
Nainby.  judgment  were  not  revived  by  scire  facias,  Tlie  peti- 
tioner did  not  detain  him  in  prison,  but  he  kept  him- 
self there;  and  under  such  circumstances  it  cannot  be 
said  that  his  stay  there  was  a  satisfaction  of  the  debt. 
No  interval  of  time  has  yet  been  assigned  beyond  which 
a  creditor,  having  taken  his  debtor  in  execution,  shall 
be  precluded  from  discharging  him,  and  suing  out  a  fiat 
or  proving  a  debt. 

Mr.  Rogers  and  Mr.  Petersdoff^  for  the  bankrupt,  con- 
tended they  had  a  right  to  be  heard  in  respect  of  the 
surplus  coming  to  the  bankrupt;  all  debts  (as  was 
alleged)  liaving  been  paid  with  interest. 

Mr.  BeAeU  objecting  to  their  appearing,  the  Court 
determined  they  had  no  right  to  be  heard,  (a) 

Mr.  Sieere  for  the  assignees :  —  The  omission  of  the 
petitioner  to  attend  the  warrant  amounts  to  a  voluntary 
discharge  of  the  debtor,  and  is  tantamount  to  a  release, 
especially  as  the  judgment  might  have  been  revived  by 
scire  facias.  [Sir  John  Cross :  —  In  ex  parte  KnoweU  (b) 
the  bankrupt  was  taken  in  execution  after  the  bank- 
ruptcy, and  that  was  held  to  debar  the  right  of  the  cre- 
ditor to  prove ;  and  Lord  EJdon  there  says,  «*  Consi- 
dering the  bankruptcy  out  of  the  case,  it  is  clear  that 
by  taking  the  body  in  execution  the  debt  is  satisfied  to 
all  intents  and  purposes."  But  he  adds,  <<  If  the  debtor 
being  in  execution  becomes  bankrupt,  the  creditor  in 


(a)  See  ex  parte  jFVttnmm,  ante,  p.  125.  {b)  13  Ves,  19S. 
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reason  and  justice  must  have  a  right  to  elect;  not  hav«        18S9. 

ing  contemplated  that  event  which  deprives  him  of  the        

fruit  of  his  execution/'  His  Honor  also  referred  to  Goo^Ican. 
Pyne  v.  ErU  (a)  and  Brougktm  y.  Martin.  (A)]  The  ^  *•>«  matter 
consequences  of  a  regular  execution,  however  obtained,  Nainby. 
are  to  extinguish  the  debt  (c)  All  the  authorities  show 
that;  and  it  has  been  held  that  the  creditor,  having, 
taken  his  debtor  in  execution,  cannot  sue  out  a  com« 
mission  of  bankruptcy ;  Cohen  v.  Cunningham  (d),  which 
recognizes  Btamabjfs  case  (e)  as  law;  so  in  Goddard  v. 
Vanderkyden  (f) ;  neither  can  such  creditor  set  off  a 
sum  recovered  in  an  action  by  his  debtor,  Tayhr  v. 
Waters  (y);  so  if  the  defendant  is  discharged  out  of 
custody  on  terms  consented  to,  which  are  not  afterwards 
fulfilled,  the  old  debt  is  gone,  Vigors  y.  Akbrich  (A) ; 
so  if  so  discharged  on  fresh  security  which  proves  in- 
valid, Jaques  v.  WUhy  (i);  so  though  it  is  expressly 
agreed  that  defendant  is  to  be  retaken  in  case  of  need, 
Bhchbum  v.  Stupard.  (k)  So  that  in  this  case^  the 
bankrupt  having  been  discharged,  no  capias  satisfacien- 
dumy  fieri  facias^  or  degU  could  issue  against  him ;  and 
consequently  the  debt  is  actually  to  all  intents  and  pur- 
poses gone.  If  the  debt  is  destroyed  at  law,  what  debt 
is  there  to  prove?  None;  for  a  provable  claim  and 
l^al  debt  are  identical ;  and  it  is  clearly  established 
that  a  Court  of  Equity  will  not  lend  its  assistance  to 
revive  it,  Horn  v.  Horn  (T)  and  ex  parte  KnoweH  (m) 

{a)  8  T.  R.  407.  (A)  4  Bur.  848S.  quoted  6T.R. 

(d)  1  Bos.  4>  P.  176.  526. 

(c)  Hob.  57.  (i)  1  T.R.  557. 

(«Q  8  T.  R.  123.  (Ar)  2  Easi^  245. 

(<?)  1  Stra.  653.  (I)  AmM.  79. 

(/)  3  WUt.  271.  (w)  13  Ves.  192. 

Ig)  5  Maule  4*  S.  103.    S.  C. 
2  Chii.  Rep.  303. 
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1689.  Mr.  BeOtdl,  in  reply,  was  stopped  by  the  Court. 

Sit  ptu€c  

Goodman.         Sir  John  Crou :  —  There  is  no  question  but  that  at 
In  the  matter  ^  ^j^^  ^f  ^j^^  bankruptcy  this  judgment  debt  was  in 

Nainbt.  ezistenoe  unpaid*  The  action  having  previously  abated 
by  the  death  of  the  testator,  Bartholomew  Ooodman,  and 
.the  bankrupt  remaining  in  custody  until  after  the  fiat, 
he  proceeded  to  procure  his  discharge,  and  served  a 
summons  upon  the  petitioner  for  that  purpose.  To 
this  the  petitioner  had  no  objection;  it  being  then  a 
matter  of  perfect  indifference  to  her,  as  she  had  ac- 
quired the  right  to  prove,  and  the  discharge  could  not 
affect  her.  If  the  original  creditor  had  been  living,  and 
bankruptcy  had  ensued,  he  could  have  discharged  the 
debtor  at  any  time^  and  have  proved  against  his  estate. 
His  executrix  has  virtually  adopted  this  course ;  for  she 
abandoned  the  right  she  had  to  detain  him  in  prison, 
by  a  revival  of  the  judgment  by  scire  Jaciat^  and  applied 
to  the  commissioner  to  prove.  As  to  the  effect  of  his 
continuing  in  prison  so  long  after  the  death  of  the  tes- 
tator, it  was  the  debtor's  own  fault,  for  he  might  have 
exercised  his  right  of  discharge  the  moment  after  the 
testator's  death.  The  only  question  here  raised  is,  whe- 
ther the  order  of  Lord  Denman  did  or  not  operate  as 
an  extinguishment  of  the  debt  ?  I  appr^end  not;  and 
I  can  entertain  no  doubt  as  to  the  petitioner's  right  to 
prove. 

Sir  George  Base : — The  only  question  in  this  case  is, 
whether  the  petitioner,  as  executrix,  by  keeping  the 
debtor  in  prison  so  long,  has  elected  her  remedy  against 
his  body,  abandoning  that  against  his  property.  But 
any  argument  in  favour  of  the  affirmative  of  that  pro- 
position is  met  at  once  by  the  circumstance,  that  it  was 
the  bankruptfs  own  act,  or  rather  neglect,  that  detained 
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him  in  custody.  Execution,  in  the  eye  of  the  bankrupt  1839. 
law%  is  merely  regarded  as  security;  and  having  a 
bankrupt  debtor  in  execution,  you  may  at  any  time  Goodman. 
come  and  prove  against  his  estate;  and  the  only  ques-  ^°  ^^  matter 
lion  to  arise  is,  how  far  you  can  disturb  former  divi-  Nainby. 
dends  or  dealings  with  the  estate  under  the  bankruptcy  ? 
But  if  you  take  the  estate  as  you  find  it,  the  right  to 
prove  is  undeniable*  Upon  thus  proving  the  debtor 
would  be  entitled,  by  the  election  made^  to  his  imme- 
diate discharge.  If  a  discharge  on  bankruptcy  is  to 
operate  as  an  extinguishment  of  debt  at  all,  it  would  so 
operate  as  well  if  after  proof  as  before;  and  thus  by 
'proving  and  entitling  the  bankrupt  to  his  discharge, 
you  extinguish  the  debt,  and  become  liable  to  have  the 
proof  expunged  as  of  a  debt  paid ;— which  would  amount 
to  an  absurdity.  Here  nothing  more  than  execution  is 
gone,  and  the  moment  that  is  taken  off  the  right  to  go 
against  the  assets  is  revived.  If  the  debt  had  been  dis- 
charged by  Lord  DenmoaCa  order, — ^if  that  had  directed 
satisfisM^tion  to  have  been  entered  up  on  the  judgment, 
the  debt  would  have  been  extinguished  for  all  pur- 
poses, whether  of  proof  in  bankruptcy  or  otherwise. 
But  it  is  not  so  here;  that  order  only  directed  a  dis- 
chai^e  sub  nwdo  ;  and  therefore  I  think  there  is  nothing 

to  disentitle  the  petitioner  to  what  she  now  seeks. 

« 

Common  order  for  leave  to  go  in  and  prove. 
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C.  of  R- 

4pn7  2d, 

1839. 

To  entitle  a 
petitioner  to  an 
order  to  prove 
in  the  absence 
of  an  appearance 
fbr  assignees, 
service  of  the 
petition  on  the 
solicitor  to  fiat, 
who  had  under- 
taken to  accept 
lervice,  is  not 
fufficient;  it 
must  be  served 
on  them  per- 
sonaUy. 
Semble,  a  peti- 
tion to  prove 
must  state 
grounds  why 
oommiasioner 
r^ectedthe 
proof. 


Ex  parte  BAKER-  —  In  the  matter  of  SCOTT. 

1  HIS  was  a  petition  to  prove :  and  on  its  being  called 
on,  no  counsel  appeared  for  the  assignees. 

Mr.  T.  Parker  for  the  petitioner :  —  The  solicitor  for 
the  assignees  had,  on  application  made  to  him,  under- 
taken to  accept  service  of  the  petitioner  on  their  behalf; 
and  he  has  been  served  accordingly.  The  assignees 
not  appearing,  the  petitioner  is  therefore  entitled  to  the 
order  as  prayed. 

Per  Curiam:  —  Hie  service  is  not  sufficient.  The 
petition  should  have  been  served  on  the  assignees  per- 
sonally to  have  entitled  you  to  take  an  order  in  their 
absence. 

Afterwards  on  the  same  day  Mr.  Dixon  appeared  for 
the  assignees,  and  on  the  petition  being  opened  he 
objected  that  it  did  not  show  the  grounds  on  which  the 
commissioner  had  rejected  the  proof,  and  he  cited  ex 
parte  Worth,  (a) 

The  Court  seemed  to  think  this  necessary,  and  the 
petition  stood  over,  {b) 


Cof  R. 

Jpril  22j 

1839. 

Mode  of  proof 
by  bankrupt 
executor. 


Ex  parte  COLLINGDON.  —  In  the  matter  of 

ANDERSON. 

Mr.  BETHELL  applied,  that  the  petitioner  might 
prove  against  the  bankrupt's  estate.     Hie  bankrupt 

(a)  3  Dea,  4*  Ch.  4. 

(6)  Suppose  the  petitioner  were  not  informed  of  the  commis- 
sioner^ reasons  ? 
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was  executor,  and  indebted  to  his  cestuique  trusts.  1839. 

The  petitioner  was  the  airent  of  the  bankrupt  trans-  — * 

acting  his  business,  and  had  made  out  his  accounts  in  Colltmgoon. 

this  matter,  and  was  therefore  better  able  to  depose  as  ^"  ^^  flatter 

to  the  debt.  Andbbson. 

Per  Curiam :  — We  see  no  grounds  why  the  bankrupt 

cannot  prove  in  the  usual  way ;  he  may  state  the  debt  to 

be  still  due^  and  the  petitioner  may  be  the  witness  to 

prove  the  fact. 

Common  order. 


Ex  parte  JOSEPH  NORRIS.  —  In  the    matter  of     C.  of  R. 
WILLIAM  NORRIS  and  THOMAS  NORRIS.     April  26, 
And   ex  parte  JEVONS  and  Company.  —  In  the        ^^^' 
matter  of  WILLIAM  NORRIS.  w£«fon^of 

the  bsnknipts 

A  joint  fiat/having  issued  against  William  and  Thomas  judicationT 
Norris.  the  latter  died  before  adjudication:  and  con-  Sembie,  it  be- 
sidering  the  fiat  de  facto  void,  application  was  made  at  lutdy  Toid. 
the  oflSce  by  another  petitioning  creditor  for  a  new  peddoner  ap^- 
separate  fiat,  which  had  been  refused.  ^^J^  *  ?^ 

'^  ^  rate  fiat  on  fresh 

docket  papen» 

Mr.  Stoanston  for  the  second  petitioning  creditors,  daytheorigSS 
Jetxms  and  Company.  5?!^**°°^?J7" 

'^      ''  ditor  appued  for 

a  separate  ^at 

Per  Curiam :  —  Have  you  served   the   petitioning  papers.  Held, 
creditor  under  the'joint  fiat  ?  that  the  original 

^  petitioning  cre- 

ditor was  en- 
-      ,  ,        ,  titled  to  the  fiat; 

Mr.  Swanston :  — They  are  not  served ;  but  they  have  the  joint  one 
served  us  with  a  notice  of  motion,  and  appear  here  by  ^Tfefu^^b^'tlrt 
their  counsel  this  day  upon  it  of  God  only,  and 

"^      '^  through  no  fault 

of  the  petitioning  creditor.      CosU  of  second  petitioning  creditor  refused.      Qiuart,  as  to 
power  of  Lord  Chancellor  to  render  a  joint  fiat  effective  as  to  one  bankrupt  only. 
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1839.  Per  Curiam  z — That  i8  iiMuffideiit    They  must  be 

'"'~        served  with  this  petition,  or  we  cannot  make  any  order. 

Mx  f€arU 

NOEEXI. 

In  the  matter       j^  .^^f^  ^^n  arranged  that  the  two  matters  should 
of  » 

NoBKis       come  on  together. 

^^  And*"^^'        T*^®  ^^  ^^^  ***  *®  J^*'^^  ^*  ^"®^  ^^  *®  ^®^^ 
ex  parte       April  1639 ;  on  the  22d  Thomas  Norria  died ;  and  in 

and  others,     consequence  fresh  docket  papers  were  prepared   by 

In  the  imatter  Joseph  Narrisj  and  were  tendered  by  him  at  Ae  office 
of 
Noa&is.       on  the  24th. 

Previously  on  the  same  day  Jevans  and  Company 
tendered  docket  papers.  But  the  officer  determined 
he  could  not  issue  a  fresh  fiat  in  favour  of  either  party 
without  the  order  of  this  Court. 

And  the  petition  of  Joseph  Norris  prayed,  that  the 
original  fiat  might  stand  good ;  otherwise  that  he  might 
be  at  liberty  to  issue  a  separate  fiat 

Mr.  Bacon  on  behalf  of  Joseph  Norris :  —  It  seems 
that,  by  the  death  of  one  of  the  bankrupts  before  adju* 
dication,  the  joint  fiat  becomes  null  and  void,  without 
the  necessity  for  a  supersedeas,  ex  parte  Green  re 
Madder,  (a)  But  a  petitioning  creditor  in  such  cir^ 
cumstances  does  not  fall  within  the  general  rule  of 
precluding  the  same  petitioning  creditor  from  issuing 
a  second  fiat  on  failure  of  the  first  Here  that  failure 
occurred  without  any  default  of  his.  It  was  actus  Dei, 
qui  nonfacit  irguriam.  It  is  right  to  call  the  attention 
of  the  Court  to  the  6  G.  4.  c.  16.  s.  16.,  which  provides, 
that  in  every  joint  commission  the  Chancellor  may 
supersede  as  to  one,  not  affecting  its  validity  as  to  the 
other  bankrupt ;  and  under  this  section  the  Court  may 
think  fit  to  maintain  the  original  fiat. 

(a)  1  Deo.  6i  Ch,  S30. 


CASES  IN  BANKRUPTCY.  159 

Sir  George  Bose  :  —  No  order  of  this  Coart  can  set        I8S0. 
the  original  fiat  right ;  but  the  circumstances  seem  quite 

sufficient  to  stop  any  other  parly  from  issuing  another      Norris. 

£^t  In  the  matter 

of 
Norris 
Mr.  Swamtan :  —  Our  docket  papers  for  a  separate    and  aoothcr. 

fiat  were  perfectly  regular,  and  were  tendered  before      es  parte 

the  others.    If  the  joint  fiat  was  absolutely  void,  as  to       ^©Jhot 

which  there  can  be  no  doubt,  what  is  there  to  preclude  In  the  matter 

our  prior  right  to  the  fiat?   As  to  the  power  of  the       Norrm. 

Chancellor  under  that  section  great  doubts  have  been 

entertained,  ex  parte  Bygrave  (a),  ex  parte  Wray.  (b) 

Sir  John  Crate  :'^  Without  giving  any  opinion  as  to 
whether  the  joint  fiat  became  abated  by  the  death  of 
Tlwmas  Norris^  and  therefore  void,  it  is  agreed  that  a 
separate  fiat  is  safer,  and  must  issue,  which  cannot  be 
done  unless  the  first  be  superseded.  The  first  petitioning 
creditor,  Joseph  Narrisj  is,  as  it  were,  in  possession  of 
the  office,  and  his  is  the  first  right  quoad  the  bankrupt; 
and  all  he  requires  is  to  be  allowed  to  amend  his  papers, 
a  difficulty  having  arisen  in  respect  of  them  by  the  act 
of  God,  which  seems  to  have  deprived  him  of  his  right 
to  proceed  under  the  joint  fiat  I  am  of  opinion  that 
he  is  entitled  to  issue  the  fiat 

Sir  George  Bote  concurred,  observing  that  the  first 
fiat  was  not  a  bad  fiat  in  the  ordinary  acceptation,  and 
would  be  unobjectionable  if  it  had  not  become  super- 
sedable  by  the  act  of  God ;  and  his  Honor  intimated 

(a)  S  G.  4*  «/^  591*  bankrapt  under  a  joint  fiat  was 

(Jb)  Mont,  ^  JIf.  195.    In  ex  made    on    the   ground   of    no 

parte  Chapman,  in  the  matter  of  trading.    And  see  ex  parte  Wai^ 

Cameron,    1 8th   May    1851,    an  son  m  the  matter   of    fVaUon, 

order  for  supersedeas  as  to  one  S  Mont,  4r  Ayr,  683. 
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1839.        that  it  was  highly  improper  for  solicitors  to  attempt  to 

snap  a  fiat  when  they  well  knew  that  the  first  petitioninir 

N0BEI8.      creditors  intended  to  proceed  bond  ^fide,  and  all  the 

in  the  matter  q^^^  circumstances  under  which  the  former  fiat  had 

N0ERI8       become  questionable, 
and  another,  ^^^  ^^  j^^^  j^^^  j^^^^^  ^^^  ^f  ^^^  ^^^ 

ex  parte 

Jevons 

and  others.         ^^«  Swanston :  — We  are  at  least  entitled  to  costs  on 

In  the  matter  jjr^  Bacon*a  application.     There  is  no  su^estion  but 

Noaais.       that  we  were  perfecdy  regular.     The  bankruptcy  office 

only  refused  to  give  the  fiat  to  Mr.  Joaqph  Norris^ 

because  our  papers  were  tendered. 

Per  Curiam :  — We  can  give  you  no  costs. 


C.  of  R.     Ex  parte  THOMAS  and  JOHN  GAITSKELL.— In 

April  22,  the  matter  of  THOMAS  BENJAMIN  KING. 

1839. 

Usual  rule  u      X  HJg    petition    prayed    that    the  fiat  which  issued 

to  time  to  an*  «r     .r 

iwer  iffidaTits  20th  December  1 8889  on  the  petition  of  the  bankrupt's 
AfiS^toS^out  fether,  Thomas  King,  might  be  annulled, 
in  order  to  de-  j^  appeared  that  the  petitioners,  being  creditors  to  the 
creditor,  where  amount  of  299Z.  6«.  «kf.  for  goods  sold,  in  July  1838 
asNto  ta^beTad-  brought  an  actiou  against  the  bankrupt,  and  in  Michael- 
minUtered  un-    ^^  ferm  obtained  a  verdict  by  default  for  299Z.  6*.  3i 

der  ity  annulled.  ^  "^ 

Mere  concert     and  costs,  which  Were  taxed  at  38/.  3«.  9dl,  and  entered 

up  judgment.  The  bankrupt  then  carried  on  the  busi- 
ness of  a  publican  at  the  City  Arms  in  King  Street, 
Leadenhall  Street,  and  on  the  26th  November  he  sold 
his  lease,  good  will,  and  stock  in  trade  for  681/.,  but 
without  giving  notice,  according  to  the  custom  of  the 
trade,  to  any  of  his  trade  creditors,  except  Messrs. 
Barclay  and  Co.,  the  brewers,  who  received  in  respect 
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of  a  debt  due  tathem,  628/.  15«.  otit  of  the  purchase        1839. 
money ;  the  bankrupt  applying  the  surplus  to  his  own        ' 
use.     The  petition  alleged  that  the  sale  was  made  with    Gaitskells. 
the   privity   of  the  petitioning  creditor  Thmuxs  King,  ^"  the^  matter 
in  order  to  defeat  the  judgment  due  to  the  petitioners.         King. 
and  with  a  further  view  to  a  friendly  fiat  to  be  after- 
wards issued.     On  the  ISth  December  1838  the  bank- 
rupt caused  a  declaration  of  insolvency  to  be  inserted  in 
the  Gazette,  with  the  privity  of  and  in  concert  with 
Thomas  Kinffy  with  the  same  object. 

The  fiat  issued,  and,  under  protest  and  reservation  of 
his  rights  to  contest  its  validity,  the  petitioner,  Mr. 
Thomas  GaitskeUy  was  appointed  assignee.  It  was  after- 
wards ascertained  that  the  lease  had  been  mortgaged  to 
Barclay  and  Co.  to  secure  525i.  advanced  by  them ;  and 
the  payment  to  Barclay  and  Co.  was  considered  by  the 
petitioners  and  their  legal  advisers  to  be  valid  and  incon- 
testable..  The  debts  proved  amounted  to  6 14/.,  and 
those  unproved  were  estimated  at  SOOZi  more:  the 
assets  available  to  the  creditors  were  not  more  than  lOZ. 
The  petition  alleged  that  the  petitioning  creditor  was 
well  aware  of  this  state  of  the  accounts,  and  that  his 
object  in  taking  out  the  fiat  was  not  to  distribute  the 
estate  for  the  benefit  of  creditors,  but  for  the  sinister 
purpose  of  defeating  the  petitioners'  judgment ;  and  that 
various  offers  of  compromise  and  of  composition  had 
been  made  on  behalf  of  the  bankrupt  and  the  petition- 
ing creditor  to  the  petitioners,  which  had  been  rejected. 

The  affidavits  of  the  petitioning  creditor,  the  respond- 
ent, in  answer,  denied  the  alleged  concert,  and  stated  that 
the  fiat  was  issued  bondjidef  under  the  conviction  that  it 
would  be  the  means  of  recovering  part  of  the  money  paid 
to  Barclay  and  Co.,  the  deponent  being  advised  that 
that  payment  could  not  be  sustained  beyond  450Z.  at 
the  most.     He  also  denied  knowledge  of  the  insolvent 

Vol.  I.  M 
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1889.       state  of  the  bankrupt's  affairs.    At  one  of  the  meetings 
"""^        luider  the  fiat  the  clerk  to  the  solicitor  for  the  petir 

J^jg  parte 

Gaitsuixs.  tioners  stated,  ^  that  the  petitioner  intended  to  apply 
In  the  matter  ^^  annul  the  fiat,  unless  a  liberal  offer  was  made  by  the 
Kufo.  bankrupt  and  his  friends,"  and  subsequently  the  soli- 
citor for  the  petitioning  creditor  received  a  letter  from 
the  petitioners'  solicitor,  as  follows  :-*-^^  Mr.Gaitikell  pr^ 
sents  his  compliments  to  Mr.  Ivimeyt  and  will  be  glad 
to  know  whether  it  is  the  intention  of  Mr.  King  to  come 
to  any  and  what  arrangement  with  his  creditors,"  A 
composition  of  1«.,  and  subsequently  2««,  in  the  pound 
was  offered  and  rejected ;  but  the  solicitor  for  the  peti- 
tioners refiised  to  take  less  than  5«.  in  the  pound  axid 
costs  of  the  action.  Other  evidence  was  adduced  of  the 
endeavour  to  extort  a  composition. 

The  petition  was  in  the  paper  for  hearing  on  the 
preceding  day,  but  stood  over  for  the  convenience  of  the 
petitioners'  counsel.  In  the  meantime  affidavits  in  reply 
had  been  filed  by  the  petitioners. 

Mr.  BeiheU  and  Mr.  Tripp  for  the  respondent,  the 
petitioning  creditor,  objected  to  their  being  read. 

Mr.  Anderdan  for  the  petition. 

Sir  John  Cross : —  We  must  adhere  to  the  usual  rule^ 
namely,  to  hear  them  read,  and  if  they  require  any 
answer,  the  case  must  then  stand  over  for  the  purpose. 

Mr.  Anderdan  then  opened  the  petition,  and  was 
stopped  by 

Sir  John  Cross  :  —  Who  intimated  tliat  the  affidavits 
in  support  of  the  petition  required  a  strong  answer,  to 
show  it  was  not  as  fraudulent  a  fiat  as  was  ever  taken 
out;  and  called  on 
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Mr.  BeOdl  and  Mr.  Tripp :—  1839. 

At  the  duiiiff  forth  of  this  fiat  all  parties  supposed  it      _ 

®  r  rr  ^^  parte 

vould  be  the  most  beneficial  course  for  the  body  of  Gaitskells. 
creditors.  Such  was  the  hondjide  view  of  the  petition-  ^"  ***®  matter 
ing  creditor,  and  so  the  petitioners  at  that  time  con-  ^ko« 
ceived  it  to  be.  They  as  well  as  the  petitioning  creditor 
at  that  time  conceived,  that  something  at  least  miglit 
be  recovered  firom  Messrs.  Barclay  and  Co. ;  and  to  the 
present  nunnent  such  is  the  petitioning  creditor's  feel- 
hig  upon  the  subject  that  he  is  willing  to  undertake 
to  bring  an  action  to  try  the  question.  When,  too,  the 
fi«t  was  taken  out,  the  petitioners  knew  quite  as  well  as 
the  petitioning  creditor  that  there  was  no  property 
belonging  to  the  bankrupt,  save  what  might  be  re- 
covered from  Barclay  and  Co.  There  is  no  case  of 
fraud  roads  out  against  the  petitioning  creditor;  the 
affidavits  in  support  of  the  petition  only  charge  there 
is  ^^  ground  to  suspect"  but  adduce  no  circumstances 
to  sanction  the  change,  ex  parte  Coles*  (a)  On  the  con- 
trary, although  he  is  his  father,  the  petitioning  creditor 
ha^  acted  with  as  much  hostility  towards  the  bankrupt  as 
any  other  creditor  could  in  justice  have  done.  At  least 
the  petitioners  are  not  entitled  to  complain,  after  the 
manner  in  which  they  have  tampered  with  us  in  the 
endeavour  to  driv^  us  to  a  compromise. 

Upon  the  question  of  motive,  there  is  nothing  un- 
common or  illegal  in  that  which  actuated  our  conduct, 
ex  parte  Christie  (J),  ex  parte  Parks  (c),  ex  parte  Gallic 
more,  (d)  ' 

Mr.  Anderdon  was  not  required  to  reply. 


(a)  Buck,  24J.  (fi)  2  JJea.  ^  Ch.  505. 

(c)  5  Dea.  51.  {d)  2  Rote^  214. 

M   2 
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1839.  Sir  John  Cross  :  —  If  there  was  any  prospect  of  this 

J  fiat  being  worked,   so  as  to    prove  beneficial  to  the 

Gaitskblls.   creditors  in  the  least  degree,  as  I  am  by  no  means 

^of"*"^"^  satisfied  with  the  conduct  of  the  petitioners,  I  should 

King,  i  pause  before  I  acquiesced  in  annulling  it  But  as  it  is 
indisputable  that  there  is  no  estate,  there  can  be  no 
further  use  in  its  prosecution.  As  between  the  parties 
now  before  the  Court,  the  main  question  is,  whether 
the  fiat  was  sued  out  by  the  petitioning  creditor  for 
the  benefit  of  himself  and  of  other  creditors,  or  whether 
in  concert  with  and  for  the  benefit  mainly  of  his  son, 
to  enable  him  to  defeat  the  execution?  Tliis  we  must 
collect  from  overt  acts.  From  thence  it  appears  that 
the  petitioners  had  brought  an  action,  and  that  the 
bankrupt  suflered  judgment  to  go  by  default  The 
petitioning  creditor's  solicitor  was  the  common  agent  of 
himself  and  of  the  bankrupt,  and  in  that  agency 
contrived  the  act  of  bankruptcy  by  inserting  the  decla- 
ration of  insolvency.  From  the  proceedings  it  appears 
that  the  bankrupt  surrendered  on  the  very  day  of 
opening  the  fiat,  and  thus  defeated  the  right  of  the 
petitioners,  which  they  had  acquired  at  that  moment, 
to  take  the  body  of  the  bankrupt  in  execution.  This 
appears  to  have  been  the  main  object  of  the  fiat,  and 
the  advantage  of  the  creditors  at  large  was  never  con- 
sulted :   we  must  therefore  supersede  this  fiat 

Sir  George  Rose :  —  I  am  of  the  same  opinion.  Mere 
concert  alone  is  not  sufficient  to  invalidate  a  fiat,  but  it 
is  otherwise  if  the  motive  be  only  to  save  the  bankrupt 
from  other  process  of  a  creditor. 

Fiat  annulled,  with  costs. 


CASES  IN  BANKRUPTCY.  165 

Ex  parte  PARTRIDGE.— In  the  matter  of  KNIBB.       C.  of  R. 

June  If 

Mr.  ANDERDON  moved  that  the  same  petitioning        183^- 

.  Second  fiat 

creditor  might  issue  a  second  fiat,  tlie  time  for  opening  issued  by  the 
having  expired  through  inadvertence,  from  a  mistake  ^\^tT 
as  to  the  construction  of  the  new  act  relating  to  insol- 
vent debtors. 

Ordered.     No  expense  to  estate,  and  without 
prejudice  to  any  other  docket. 


Ex  parte  STRETTELL.— In  the  matter  of  RAIKES.  C.  of  R. 

March  20, 

Mr.  J.  RUSSELL  moved   that  a  trustee,  the  sum  1839. 

being  200/.  only,  and  all   parties   consenting,   should  tnisteeSlowed 

prove,  and  receive  trust  dividends.  *®  P"'^®^  **."* 

*  not  to  receive 

Mr.  Pok  for  the  assignees.  *"«*  dividends 

Per  Curiam: — Take  an  order  for  the  bankrupt  to 
prove;  but  the  dividends  to  be  paid  into  Court  and 
laid  out. 


Ex  parte  JAMES. — In  the  matter  of  JAMES.  C.  of  R. 

March  23> 
1  HE  petition  stated  that  the  petitioner  left  his  resi-        1839. 

dence  at  Bideford  for  the  purpose  of  transacting  some  ^^eTo^ 
business  in  his  trade  as  a  grocer :  of  Review  can 

°  111    "PO"^  petition 

That  whilst  he  was  so  absent,  he  was  apprehended  order  a  priao&er 
and  taken  into  custody  by  the  messenger  under  a  fiat  *hi^^ 
in  bankruptcy,  without  any  summons  having  been  pre- 
viously served  on  him,  and  he  was  by  the  said  messenger 
conveyed  in  custody  to  Exeter : 

That  such  proceeding  was  illegal ;  that  a  fiat  issued 
against  the  petitioner,  dated  27th  of  February  last, 
under  which  he  was  declared  bankrupt : 
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1839.  That  Henry  Mathews,  of  Exeter,  druggist,  was  the 

■       ■        petitioniDg  creditor,   but  no  assignee  had  been   ap- 
James.       pointed : 
In  the^matter       rj^^  ^^^  ^^^^^  brought  to  Exeter  on  the  11th  of 

James.  March,  the  petitioner  was  taken  into  custody  by  the 
messenger  before  three  of  the  commissioners,  and  was 
immediately  examined  by  them  touching  his  estate  and 
effects,  without  having  had  any  access  to  his  books  or 
papers,  accounts,  or  any  means  or  opportunity  of  pre- 
paring himself  for  such  examination : 

That  the  petitioner  answered  all  the  questions  put 
to  him  as  fully  and  satisfactorily  as  under  such  circum- 
stances he  was  able  to  do ;  and  he  now  craved  leave  to 
refer  to  the  whole  of  his  examination : 

That  among  others  the  following  question  was  put  to 
him :  ^*  You  admit  you  have  received  from  creditors 
within  the  last  five  months  goods  to  the  amount  of 
1,478/.,  and  that  you  can  only  now  account  for  653/.  of 
those  goods ;  can  you  now  state  what  has  become  of  the 
rest  of  the  property  ?' 

That  under  the  circumstances  in  which  the  peti- 
tioner then  stood  he  was  unable  to  give  the  amount 
required  of  him,  and  so  stated  to  the  commissioners : 

That  the  said  commissioners  determined  that  the 
said  answer  was  unsatisfactory  to  them,  and  thereupon 
committed  the  petitioner  to  Her  Majesty's  gaol  of  the 
borough  of  Bideford  aforesaid,  and  issued  their  warrant 
for  that  purpose,  a  copy  of  which  is  as  follows  :— 

"  Devon,  at  the  Ship  Inn  in  Crediton, 
the  11th  of  March  1889. 

"  Whereas    a   fiat    in    bankruptcy,    bearing    date 

27th  February  1839,  was  awarded  and  issued  against 

Frederick  James  of  Bideford  in  the   county  of  Devon, 

grocer,  tea  dealer,  and  paper  seller,  directed  to  James 

Wake  Esquire,  James  Pearse,  Henry  Drake,  and  T%omas 
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Pringj  gentlemen,  and  is  now  in  full  force  and  efifect:  1889. 
and  whereltf  the  said  oommissioners  in  the  said  fiat  ^ 
luuned.  or  the  major  part  of  them,  having  first  respeo  ^^ 
tively  takea  the  oath  required  by  law  before  they  acted  as  ^^  ^^^  matter 
coBiiiiissionerSy  and  having  beg^  to  put  the  said  fiat  James. 
Hito  execution  upon  due  examination  of  witnesses  and 
other  good  people  upon  oath  before  them  had  and  taken^ 
did  find  that  the  said  Frederidi  James  before  the  date 
and  suing  out  of  the  said  fiat  did  become  bankrupt 
within  the  true  intent  and  meaning  of  the  statutesi  and 
did  adjiiMlge  and  declare  the  said  Fredmek  James  a 
bankrupt  accordingly;  and  the  said  Frederick  James 
afterwards,  on  die  day  and  year  and  at  the  place  above- 
mentioned,  being  present  at  a  meeting  of  us  whose 
names  are  hereunto  subscribed,  being  the  major  part  of 
the  commissioners  in  the  said  fiat  named  and  authorised, 
we  proceeded  to  examine  him  touching  matters  relating 
to  his  trade,  dealings,  and  estates,  an4  the  said  Frederick 
James  being  then  and  there  duly  sworn,  and  required 
by  us  to  make  true  answers  to  all  such  questions  as 
should  be  put  to  him,  we  the  said  commissioners  having, 
before  we  proceeded  to  act  under  and  by  virtue  of  the 
said  fiat,  taken  the  oath  aforesaid,  did  cause  the  following 
question  to  be  propounded  to  him  the  said  Frederick 
James;  that  is  to  say,  "  You  admit  that  you  have 
received  firom  your  creditors  within  the  last  five  months 
goods  to  the  amount  of  1,4752.,  and  that  yon  can  only 
BOW  account  fi)r  6d321  of  those  goods;  can  you  now 
state  what  has  foeoome  of  the  rest  of  the  property  P'  To 
which  question  so  put  by  us  as  aforesaid  the  said 
Frederick  James  refused  to  give  any  other  than  the  fol- 
lowing answer;  that  is  to  say,  ^^I  cannot"  Which 
answer  cf  the  said  Frederick  James  not  being  satisfactory 
to  us  die  said  commissioners,  these  are  therefore  to  will, 
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1839.       require,  and  authorize  you  immmediately  upon  the 

receipt  hereof  to  take  into  your  custody  the  body  of  the 

jAjfBs.  s&id  Frederick  Jamesy  and  him  safely  convey  to  Her 
In  the  matter  Majesty's  gaol  of  the  borough  of  Bideford  in  the  county 
James.  of  Devon,  and  him  there  to  deliver  to  the  keeper  of  the 
said  gaol,  who  is  hereby  required  and  authorized  by 
virtue  of  the  fiat  and  statutes  as  aforesaid  to  receive  the 
said  Frederick  James  into  his  custody,  and  him  safely  to 
keep  and  detain  without  bail  until  such  time  as  he  shall 
submit  to  us  the  said  commissioners,  or  the  major  part 
of  the  commissioners  in  the  said  fiat  named  and  autho- 
rized, and  full  answer  make,  to  our  or  their  satisfiiction, 
to  the  question  so  put  to  him  by  us  as  aforesaid;  and 
for  so  doing  this  shall  be  your  sufficient  warrant. 
Given  under  our  hands  and  seals  at  the  Ship  Inn  at 
Creditonthis  11th  day  of  March  1839. 

Signed  by  James  Wake. 
Henry  Drake, 
**  To  George  Richardsy  our  messenger,  Thomas  Pring. 

or  to  John  Fidler,  his  assistant,  and 
to  the  keeper  of  Her  Majesty's 
gaol  of  the  borough  of  Bideford 
in  the  county  of  Devon,  or  to  his 
deputy  there,  and  to  all  peace 
officers.** 

That  the  petitioner  was  still  in  custody  in  the  said 
gaol  of  Bideford  by  virtue  of  the  said  warrant,  and  for 
no  other  cause,  and  all  access  to  the  petitioner  by  his 
friends  and  his  solicitors  has  been  and  continues  to  be 
denied. 

That  the  petitioner  was  advised  and  submited  that 
the  said  warrant  was  bad  and  insufficient,  and  that 
the  whole  of  the  proceedings  so  taken  against  him  as 
aforesaid,  by  means  of  which  he  was  wrongfully  appre- 
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bended  and  detained  in  custody,  and  whilst  in  such        1839. 
custody  examined  and  committed,  were  illegal,   and        ' 
ought  to  be  set  aside :  James. 

That  the  petitioner  was  desirous  and  thereby  sub-  ^"  the^matter 
mitted  immediately  to  surrender  to  the  said  fiat.  Jamsb, 

And  the  petition  prayed  that  the  Court  would  be 
pleased  to  order  and  direct  that  the  petitioner  be  forth- 
with discharged  out  of  custody,  and  that  the  costs  and 
expenses  of  the  petitioner  of  and  occasioned  by  his  said 
arrest  and  commitment,  and  this  application,  might  be 
paid  to  the  petitioner  by  the  said  petitioning  creditor. 

Mr.  Bethell  for  the  petitioner :  — 

1st.  The  arrest  by  the  messenger  was  illegal. 

2d.  The  conduct  of  the  commissioner  when  he  ap- 
peared before  them  was  oppressive,  and  caused  the 
apparent  insufficiency  of  the  answer,  as  he  was  deprived 
of  all  access  to  his  books  and  papers. 

3d.  The  answer  is  sufficient. 

Sir  George  Rose :  —  Can  this  be  done  on  petition  ? 

Mr.  Swanstan  for  the  petitioning  creditor :  —  I  was 
prepared  to  object,  and  do  object  in  limine^  that  the 
remedy  is  not  by  petition,  but  by  habeas  corpus. 

Sir  George  Rose :  — 

This  subject  was  repeatedly  agitated  before  Lord 
EldoHj  who  invariably  refused  to  order  any  discharge 
unless  upon  a  habeas  corpus.  This  was  his  Lordship's 
constant  rule.  When,  indeed,  the  prisoner  complained 
of  the  conduct  of  the  commissioner,  a  petition  has  been 
previously  presented,  and  heard  with  the  habeas  corpus; 
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1 889.       facot  up»n  the  habeas  corpoM  -alone  was  the  piisoiier  ever 
^  diBcharffed.  («) 

JRr  parte      °        ^  ^ 

I    i^^^tti*      ^^)  Whether  the  Lord  Chan-  this  case  is  any  authority,  the 

^             ceHor  could  dischai^ge  on  peti-  case  hsdf  will  explain;  it  is  as  fol- 

lAfisa.         tion  has  ajgain  aad  agM  iMen  low*:  fibmev.  Lomy,  IMfaJidy 

agitated.     From  the  fbllMMng  175S,I  JDM.lTO.  Anisiaiitwas 

aathoritieB  it  will  probably  ap-  Arretted  and  thrown  into  prison 

pear  that  the  Chancellor  had  this  for  necessaries ;  a  habeas  corpus 

power,  although  in  practice  it  was  granted  to  bring  him   into 

has  not  of  late  been  exercised,  court  to  have  a  guardian   as- 

Ea  ^9»te  Jamety  1119,  lP,Wnu,  signei.     ft  was  -aHeoiptad   by 

610,   dted   in    Cfrmviej^^   oaae,  petition,  which  was  theught  by 

8  Swanstonj  30,  which  see;  ex  Lord  Hardwicke,  C,  improper, 

parte  Brailiford,  1785,  Crowle^s  and    therefore   it   was    moved 

case,  2  SwanitoHf  SI;  ex  parte  for.    Ex  parte  TomkigoH,  1804, 

Maee,    179S,    Crewie^%    case,  10  r^ey,  lOS.    WlMther  the  re- 

3  Swmuton,  B€ ;  ctr  parte  Lh^  filial  by  the  Lord  ChiuiceUor  to 

gp9dt  174S^  1  Atk,  S40,  see  Crow'  make  any  order  was  because  the 

/fy's  case;  1797,  there  seems  to  application  was  upon  petition, or 

have  been  some  case  in  this  year,  because  the  petition  was  without 

see    2  Sujofuton,    89 ;  Taylor\  foundation,  the  report  does  not 

case,  1805, 8  Firf^,  390.    In  tlm  state.    Ex  parte   JSag,    1805, 

case  the   bankrupt  was  brought  11  Ves,  435;  ex  parte  Harris, 

up  on  habeas  corpus.    Mr.  Cooke  1811,    18    Fee.   837;   ex  parte 

moved  tliat  he  should  be  dis-  Oliver,  1812, 1  Rote,  407;  CrottH 

chaiged,  observing,  that  a  peti-  ie^s  case,  1818,  2  Swanttom,  16. 

lion  was  not  the  pr«^r  course:  In  the  year  1634  this  aalject 

to  which  the  Lord  Chancellor  might  have  been  i^tated  in  the 

assented.    To  what  extent  this  Court  of  Review,  but  it  seems 

assent  is  to  be   considered   as  not  to  have  been  noticed, 

authority  it  does  not  seem  neces-  '^  Ex  parte  Jones. 

sary  to  inquire.    The  bankrupt  Sept.  fl3^  1834. 

was  not  brought  up  upon  a  peti-  **  Mr.  Jones  stated,  that  this 

tion ;  he  was  in  court  upon  a  was  a  motion  that  the  bankrupt 

writ  of  habeas  corpus,  and  being  might  be  discharged  from  custody, 

there,  it  is  vlear  that  the  proper  cm  the   ground  df  the  insiiffi^ 

course  was  to  move  for  his  di»-  dency  of  the  warrant  signed  :by 

ehaige.    Considering  this  assent  the  conunissioners. 

as  some  authority,  Mr.  Vese^  re-  **  Mr.  Temple,  contr^  : — This 

fers  to  the  case  of  Home  v.  not  being  an  application  to  dis- 

Xionoy,  1  Dick.  170.     How  far  charge  a  bankrupt  who  has  been 
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The  order  asked  in  the  present  ease  i%  that  he  be        188f  • 

attending  to  be  exaiQined,  &c^  dered  the  dischai^  of  penoos      Mr  parte 

the  application  must  be  by  peti-  committed  by  the  commisBionera,        ^^^'** 

tion,  supported  by  affidavits  in  sometimes  ordering  the  commit-  ^ 

the  usual  way.  sioners  to  difchai^  them,  some-        Jamis. 

Per  Cur: — "  Let  the  petition  be  times  the  gaoler^  passing  over  the 

answered,  filed,  and  served,  and  commissioners.'    The  instances, 

the  affidavits  filed ;  then  ve  will  however,   are    not    numeroiM. 

appoint  an  early  day  for  its  being  One  of  the  earliest  is  at  pmrie  / 

beard.  Jamet,  in  1719, 1  P.  FT.  610.  In 

**  Motion  dismissed.    Costs  nr  f>arte  Lmgard,  1  Aik,  940,  on 

reserved/'  the  petition  of  a  bankrupt  com- 

It  is  obvious  in  this  case  the  mitted  by  one  of  the  common 

question   was  not  actually  agi-  law  judges  on  the  ccrtifieate  of 

tated.  the  coramisnonert  of  his  refusal 

The  next  case  on  the  subject  to  attend  their  summons.  Lord 

is  ex  parte  Jonesy  Not.  1834,  Hardwieke  said,  Mt  is  an  entire 

silf.^il.  41.  S.C.4Dea.4'C%.  new  question,  and  quite  a  new 

536.    In  this  case  an  application  case,  and  therefore  at  the  first 

was  made  by  petition  to  discharge  opening  of  it  I  bad  a  great  doubt 

the  bankrupt.  whether  I  could  properly  deter- 

*'  Mr.  SwanttoH  and  Mr.  Tern-  mine  the  legality  of  the  commit- 

ple,  for  the  assignees,  objected,  ment,  as  a  habeoi  corput  might 

that  the  petition  could  not  be  have  been  sued  out,  and  have 

heard,  because,  ist,  the  warrant  been  decided  by  the  judges  of  the 

was  not  in  Court ;  9d,  the  ap-  common  law,  which  is  the  ready 

plication  should   be  by  habeas  way;  but  I  do  remember  a  case 

corpus,  not  by  petition.  of   John    Warden   before    Lord 

**  1st,   Although    in    former  Chancellor  King,  not  unlike  the 

times  the  Lord  Chancellor  ocea-  present,  where  he  determined  a 

sionally  acted  on  petition,  yet  commitment    by   the    cmxmm^ 

the  constant  practice  of  Lord  sioners  of  banlurnpt  justifiable, 

JSIdon  was  to  refuse  to  act  other-  after  he  had  taken  seme  time  to 

wise  than  on  habeas  corpus.    In  consider  of  it.    A  like  practice 

Croude^s  cMey^Swanti.  1,  where  occurred  in  ex  parte  BrmL^fopd, 

all  the  authorities  were  collected,  l3th  October  1785,  and  in  the 

Lord  Eldon  found  very  few  dis-  bankruptcy  of  Thomat  Maee,  in 

charges  on  petition,  and  those  8eptemberand  December  17S6.' 

of  ancient  date.    His  words  are  Mr.  CuUen  said,  *  It  was  under- 

(page  50),  *  This  Court  has,  in  stood    that   your  Lordship,  in 

several  instances  on  petition,  or-  TVyfor's  case,  liad  decided  that 
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1839.       discharged  from  the  custody;  but  what  authority  has 

Ex  parte      a  bankrupt  under  commitment  a  proper  case  for  counsel  to  be 

James.         ^^  ^^^  answering  could  not  be  heard   on   behalf  of  a   person 

In  the  matter  /.      . 

of             discharged  on  petition,  but  must  against  whom  a  fiat  had  issued. 

James.         obtain  a  writ  of  habetu  corpus.  The    commissioner   said,  '  The 

That  rule  is  consistent  with  Lord  Lord    Chancellor    intimates    a 

Loughborough*^    decision   in   at  wish ;  and  when  a  judge  merely 

parie  Nowlan.     The    question,  recommends  in  case  after  case, 

however,  is  not  material  to  the  where  if  he  had  power  to  order 

present  case,  the  bankrupt  being  he  would  do  so,  it  might  lead  to 

brought  before  the  Court  by  writ  an  inference  that  he  has  no  power 

of  habeas  corpus.^  "  to  make  an  order.'  " 

The  Chief  Judge  said,  **'  that  His  Honour  expressed  his  opi- 
as  the  bankrupt  complained  of  nion  that  there  were  advantages 
the  course  pursued  by  the  com-  attendant  on  a  petition  which 
missioners,  the  examination  which  did  not  exist  on  a  habeas  corpus, 
led  to  his  commitment  might  But  quare,  since  6  Geo,  4.  c.  16. 
quoad  hoc  be  heard;  but  that  no  b.  39.,  which  enacts,  **  Provided 
order  could  be  made  on  the  also,  that  such  Court  or  Judge 
gaoler  to  discharge  without  a  shall,  if  required  thereto  by  the 
habeas  corpus.  All  which  the  party  committed,  in  case  the 
Court  could  do  upon  the  petition  whole  of  the  examination  of  the 
would  be  to  intimate  to  the  com-  party  so  committed  shall  not 
missioners  the  course  they  ought  have  been  stated  in  the  warrant 
to  pursue.**  And  in  page  44  of  commitment,  inspect  and  con- 
there  is  a  note  explaining,  that  nder  the  whole  of  the  examinap 
under  the  old  constitution  of  tion  of  such  party,  whereof  any 
commissioners  the  intimation  of  such  question  was  a  part;  and  if 
the  Chancellor  was  in  the  nature  it  shall  appear  from  the  whole 
of  a  command,  which,  although  examination  that  the  answer  or 
they  had  the  power,  it  might  not  answers  of  the  party  committed 
be  prudent  for  them  to  disobey,  is  or  are  satisfactory,  such  Court 
The  note  concludes  thus :  **  Such  or  Judge  shall  or  may  order  the 
was  the  state  of  the  law  before  party  so  committed  to  be  dis- 
the  appointment  of  the  present  charged." 
Courts  of  Bankruptcy.  But  qu€tre  In  this  case  (ex  parte  Janes) 
the  effect  at  this  time  of  such  in-  Sir  John  Cross  said,  ^  In  the  cases 
timation,  as  regards  London  com-  cited  in  which  the  Court  acted 
missioners.  In  e^  parte  Nokes,  on  petition,  it  does  not  appear 
1  Mont,  4*  Ayr.  468,  the  Lord  that  the  warrants  were  not  pro- 
Chancellor  intimated  that  it  was  duced.   Suppose  the  Court  hears 
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this  Court,  without  a  writ  of  habeas  corpus,  over  the        1889.' 
gaoler  ?  Who  would  advise  him  to  obey  it?  (a)   And  if  ' 

the  petition,  what  can  be  done?    Chancery.    The  order,  too,  was  ,     il**™*tcr 
Can  it  order  the  commissioners    drawn  up  by  the   registrar    in  Qf 

to  discharge  the  bankrupt  ?  The  Chancery,  not  by  the  secretary  of  James.  . 
Court  cannot  control  them  in  this  bankrupts.  Could  the  Master  of 
matter,  which  depends  on  whe-  the  Rolls  or  the  Vice-ChaDcellor . 
ther  the  party  has  answered  to  issue  a  habeas  corput?  It  cer- 
iheir  satisfaction ;  therefore  the  tainly  never  was  done  by  either 
order  must  be  on  the  gaoler,  and  of  those  Judges.  How  then  has' 
that  order  can  only  be  made  this  Court  power  to  issue  the 
under  a  writ  of  habeas  corpus^  writ?  Not  under  section  2.  of 
when  the  gaoler  would  bring  in  i  &  2  W.  4.  c.  56.^  which  trans- 
the  warrant.  No  other  Court  in  fers  all  matters  in  bankruptcy  to 
Westminster  Hall  would  enter-  this  Court,  nor  under  section  4, 
tain  this  question  in  the  absence  which  enables  the  Court  to  issue 
of  the  warrant  A  gaoler  is  liable  process  to- enforce  obedience  to 
to  a  penalty  of  SOOL  if  he  dis-  its  decrees  —  decrees  in  bank- 
charge  a  prisoner  without  a  suffi-    ruptcy. 

cient  authority,  and  if  he  dis-  « If  the  Court  find  it  neces- 
charged  the  bankrupt  otherwise  sary,  it  must  not  be  supposed 
than  under  a  habeas  corpus^  he  that  it  has  not  jurisdiction  to  en- 
might  be  liable  to  that  fine.  I  force  the  discharge  of  the  bank- 
am  therefore  of  opinion  this  rupt  by  the  commissioners." 
Court  ought  not  to  hear  this  The  examination  was  so  un- 
petition."  satisfactory  that  the  question  was 

Sir  George  Rose  said,  ''  If,  in  never  agitated,  and  the  petition 
60  serious  a  matter  as  the  liberty  was  dismissed.  But  the  reporters 
of  the  subject,  I  saw  my  way  say,  *'  The  Chief  Judge  said,  his 
clearly  to  the  power  of  this  Court  opinion  was  open  on  the  question 
to  issue  a  writ  of  habeas  corpus^  of  the  right  to  issue  habeas  cor- 
I  might  probably  be  induced  to  pus.  Sir  John  Cross  said,  as  the 
follow  Lford  Eldon's  rule,  and  Lord  Chancellor  had  the  power, 
only  entertain  these  questions  on  so  had  this  Court." 
habeas  corpus,  but  on  that  sub-  (a)  '<  That  if  any  gaoler  to 
ject  I  am  not  free  from  doubts.  whose  custody  any  bankrupt  or 
"  When  the  Lord  Chancellor  other  person  shall  be  committed 
issued  that  writ  it  was  not  sitting  as  aforesaid  shall  sufier  such 
in  bankruptcy,  but  as  a  common  bankrupt  or  other  person  to 
law  Judge,  as  sitting  in  the  com-  escape,  every  such  gaoler  shall 
mon  law  side  of  the  Court  of   forfeit  five  hundred  pounds," 
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1889.  the  writ  of  habea0  wa»  now  before  the  Court,  haw  does 
it  a{qp(Nir  that  the  Court  o£  Review  ]|a&  jurisdiction,  to 

J^irmm  ISSUC  thiS  WFlt  t 


Ia.  the  matter 
of 
Jambs*  Mr..  Bdbdl :  -^-Tbe  Court  is  bound  to  interfeve,  as 

the  petitioner  prays  that  the  commissioners  direct  the 

discharge^  and  over  the  commissioners  the  Court  clearly 

has  jurisdiction.     Crofuohtf^  Case,  2  SwansL  1 ;  ex  parte 

J(me8^  AD.ifC.  536. 

Sir  Geerge  Hose  •*  -p—  I  have  every  inclination  to  render 
all  the  assistance  in  my  power  to  the  prisoner ;  but  I 
f&ar  that  we  cannot  do  more  than  intimate,  and  recom:- 
mend  to  the  commissioners  that  the  bankrupt  ought  to 
be  further  examined. 

Mr.  Bethell :  —  I  insist,  on  behalf  of  my  client,  upon 
an  absolute  discharge,  but  with  every  disposition  to 
attend  to  every  intimation  from  the  Court 

Sir  Jolm  Crose .-  -**  The  utmost  which  can  be  done  by 
ism  upon  petition  is,  not  to  order  the  gaoler  to  discharge^ 
which  cannot  be  done  without  the  gaoler  is  before  the 
Court, — ^but  there  is  nothing  to  preclude  the  Court  from 
ordering  the  commissioners  to  direct  the  discharge  of 
tba  bankrupt,  particularly  when  it  is  enacted,  *^  that 
the  said  Judges  or  any  three  of  them  shall  and  may 
form  a  Comt  of  Review,  which  shall  always  sit  in 
public,  save  and  except  as  may  be  otherwise  directed  by 
this  a^t^  or  by  the  rules  and  regulations  to  be  made  in 
pursuance  hereof,  and  shall  have  superintendence  and 
control  in  all  matters  of  bankruptcy,  and  shall  also 
have  power,  jurisdiction,  and  authority  to  hear  and 
determine,  order,  and  allow  all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought, 
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by  petition  or  otherwise,  before  the  Lord  Chancellor,        1839. 

whether  such  Blatters  may  have  arisen  in  the  said  Court      _      ' 

of  Bankruptcy  or  elsewhere,  except  as  is  herein  other-        Jamssp 

wise  provided,  and  also  to  investigate,  examine,  hear,  I»  ^^J^ 

and  determine  all  such  odier  matters  within  the  juris-        Jaiom. 

diction  of  the  said  Court  of  Bankruptcy  as  are  by  this 

act  or  may  be  by  the  said  rules  and  regulations  assigned 

and  referred  to  the  said  Court  of  Review."    It  is  said, 

that  a  commitment,  like  a  certi6cate^  is  purely  within 

the  discretion  of  the  commissioners ;  but  I  think  there 

is  a  difference ;  the  Court  on  a  certificate  cannot  order 

the  commissioners  to  be  satisfied  if  they  are  no^  bat 

an  order  for  discharge  from  their  commitment  does  not 

involve  that  contradiction.    I  shall  defer  giving  my 

final  opinion  at  present ;  but  there  shall  be  no  delajT* 

Sir  Gearffe  Bose:  —  That  we  cannot  discharge  upon 
this  petition  appears  to  me  to  be  quite  clear;  bvt  if  my 
learned  colleague  thinks  that  he  can  order  the  dis- 
charge, I  will  do  the  best  in  my  power  to  give  to  the 
bankrupt  the  liberty  of  which  be  has  been  deprived; 
and  it  is  some  satisfaction  to  me  to  know  that  this 
cannot  be  attended  with  any  practical  evil,  as  he  may 
eo  imtomti  be  again  examined  before  the  commissioners. 

The  order  was,  that  the  commissioners  actiz^  in 
the  execution  of  the  fiat  do  forthwith  dis* 
charge  the  petitioner  out  of  the  custody  in 
which  he  was  detained^  under  the  warrant  of 
the  commissioners  bearing  date  the  1 1  th  March 
1839;  and  that  the  costs  of  the  petitioner 
and  the  respondent  should  be  paid  out  of  the 
estate,  {a) 


(a)  QiMpre,  would  the  London  commisnonere  obey  this  ? 
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C.  of  R.     jE^  ^^^  FOSBROOKR— In  the  matter  of  FISHER. 
May  24, 
1839, 

A  petition  by  PETITION  to  tax  a  bill  before  and  after  choice  of 
tu  al^must  assignees.  It  contained  improper  items,  amongst  which 
be  ierved  on  the  ^^s  one  of  420Z.  for  an  abstract  and  ten  copies. 

other  ■■rngnccs.  ^ 

"Mr.  Swcaiston  and  Mr.  Faber  for  tlie  petitioner:  — 
The  bill  was  paid  in  October  last 

Mr.  Bethelly  contrd:  —  There  are  three  assignees. 
This  is  by  one  only,  and  a  creditor,  the  other  assignees 
not  concurring.  In  ex  parte  Walher  (a)  it  is  held  that 
a  creditor  cannot  petition  after  payment  without  first 
calling  on  the  assignees.  The  other  assignees  must  be 
served. 

Sir  John  Cross :  —  Did  they  as  assignees  personally 
acquiesce. 

Mr.  BetheU:  —  Certainly;  they  must  be  served  as 
assignees. 

Mr.  Swanston :  — They  have  made  affidavits. 

Per  Curiam :  —  Let  the  petition  stand  over  for 
fourteen  days  to  be  amended,  making  the  other  two 
assignees  parties  petitioners;  and  if  they  decline  then 
reanswer  the  petition  and  serve  them. 


(a)  IG.^J.  95. 
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THOMAS  BRUTON  POWELL. 


This 


Expccrte  JOHN  BROWN  and  THOMAS  BRUTON      €•  of  R. 

POWELL.— In  the  matter  of  JOHN  BROWN  and  ^^^g-  ^^^m, 

Quality 

Court, 

Dec.  15, 

was  a  petition  to  supersede  the  fiat  for  want  of        1838. 

a  sufficient  debt  and  act  of  bankruptcy ;  the  latter  being  Cor.  Sir/.  Onm. 
constituted  under  the  8th  section  of  the  1  &  2  Vict  petitioners) 

carried  on  tnisi- 
ness  as  cotton  spinners,  under  the  firm  of  B.  and  P.,  at  the  Grove  Mills,  and  becoming 
embarrassed,  applied  to  the  M.  and  L,  district  hanking  company  for  an  adyanoe ;  and  it 
was  arranged,  by  a  deed  dated  SSd  August  1837,  that  the  banking  company  should  take  the 
management  of  the  concern  into  their  hands,  by  means  of  /.  their  manager,  under  the  firm 
of  "  The  Grove  Mills  Company  ;**  that  B.  and  P.  should  conduct  the  business,  as  employees 
of  the  banking  company,  at  a  salary ;  that  the  banking  company  should  pay  all  debts,  and 
repay  themselves  out  of  the  profits,  and  that,  if  they  chose  finally  to  wind  up  and  close  the 
concern,  they  should  give  B,  and  P.  a  full  release  and  discharge  from  all  debts  then  or  to 
become  due.  Under  this  arrangement  the  affairs  are  carried  on  until  the  3d  October  1838, 
when  notice  is  given  to  B»  and  P.  that  the  company  intend  to  close  the  concern  ;  and  at 
the  same  time  /.,  the  manager,  intimates  to  B.  and  P.  that  **  they  will  probably  receive 
a  notice  from  the  company,  pursuant  to  the  1  &  2  Vict,  c  1 10.  s.  8.,  but  that  it  would  be 
a  mere  matter  of  form,  and  that  they  need  be  under  no  apprehension  concerning  it." 

On  the  22d  October  following,  /.,  as  manager,  swore  an  affidavit  of  debt,  pursuant  to  the 
above  act,  and  on  the  25th  served  the  requisite  notice  on  B,  and  P.  Tlie  afliurs  having 
been  wound  up,  B,  and  P.  claimed  a  release,  pursuant  to  the  deed  of  August  1837,  and  on 
the  6th  November  filed  a  bill  in  chancery,  praying  to  be  declared  so  entitled.  A  nego- 
tiation for  a  compromise  of  the  suit  was  then  entered  into,  and  a  memorandum  of  agree- 
ment, dated  13th  November,  was  executed,  by  which  B.  and  P.  were  "  to  give  up  to  the 
banking  company  all  they  had  in  the  world,  on  condition  that  the  company  should  release 
them  from  all  their  claims,  and  discharge  their  debts ;  and  it  was  provided  that  a  clause 
should  be  inserted  in  the  deed,  making  void  the  release  if  P.  and  P.  concealed  or  withheld 
any  of  their  property.**  The  proceedings  in  chancery  are  altogether  discontinued,  and  the 
respective  solicitors  of  the  parties  proceeded  to  prepare  the  last>  mentioned  deed  and  the 
release  to  P.  and  P.,  and  the  banking  company  continued  to  deal  with  the  property  till  the 
SOth  November  1838.  On  the  15th  November  the  twenty-one  days  after  the  notice 
provided  by  the  statute,  expired.  On  the  30th  November  the  solicitors  for  the  banking 
company  wrote  to  the  solicitors  of  P.  and  P.,  saying,  « that  disclosures  of  improper  acts  by 
P.  and  P.  had  been  made  within  the  last  three  days,  and  that  further  proceedings  with 
the  proposed  deeds  should  be  stayed  for  the  present,**  but  still  appearing  to  invite  expla- 
nation. On  the  same  day  docket  papers  were  prepared,  and  on  the  1st  December  a  docket 
was  struck ;  on  the  3d  the  fiat  was  issued,  which  was  opened  on  the  6th. 

Held,  tljat  no  act  of  bankruptcy  was  committed ;  beoiuse,  under  the  above  eiicumstances, 
the  banldng  company  were  to  be  considered  as  consenting  to  the  default  of  payment  beyond 
the  twenty-one  days^  and  that  they  had  accepted  security  jtto  Um.  at  and  prior  to  the  22d 
day,  so  as  to  satisfy  the  notice  given  under  the  statute.  The  fiat  was  suptrseded,  with 
costs. 

On  petition  to  supersede,  the  usual  course  is,  afler  the  petitioner's  counsel  has  opened 
the  petition,  to  call  on  the  respondent  to  support  the  fiat, — ^the  onia  proband*  lying  on  him. 
But  where  the  fiat  issued  under  1  &  2  Vict.  c.  1 10.  s.  8 ,  and  petition  showed  that  the 
affidavit  of  debt  and  notice  required  by  the  act  had  been  given,  it  is  for  the  petitioner  to 
■how  that  the  notice  has  been  complied  with,  or  a  sufficient  reason  why  not, — ^the  <mua 
prdbandi  lying  on  the  petitioner. 

A  petition  to  supersede  being  called  on,  the  advertisement  pro  tan.  was  stayed,  and 
hearing  posponed.     By  leave  of  Court,  petitbners  filed  «  a  supplemental  petitioii»'*  but 

Vol.  I.  N 
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1838.        c.  110.     At  the  time  of  the  transactions  out  of  which 

this  question  arose,  a  joint  stock  company,  called  the 

Brown        Manchester  and  Liverpool  District  Banking  Company, 

and  another.    ^^^^  establised  in  conformity  with  the  statute  7  Geo.  4. 
In  the  matter  -^ 

of  c.  40.,  and  John  Stanway  Jojckson  was  the  duly  autho« 

and  Mother.  '^^^  manager  or  agent  of  the  bank.  The  petitioners, 
the  intended  bankrupts,  were  carrying  on  the  trades  of 
cotton  spinners  and  manufacturers,  and  calico  printers, 
under  the  firm  of  ^^  Broum  and  PoweUj**  at  certain  mills 
called  Grove  Mills,  the  freehold  of  the  petitioners,  and 
also  at  Spring  Vale  in  Lancashire,  also  their  freehold* 
Their  business  was  very  extensive,  the  returns  amount- 
ing to  between  2,000Z.  and  3,0002.  per  week.  The  peti- 
tioners kept  a  banking  account  with  the  banking 
company,  which  subsisted  up  to  the  execution  of  the 
deed  after  mentioned,  the  banking  company  making 
advances  from  time  to  time  to  them ;  and  at  the  date 
of  the  deed  above  referrred  to,  the  petitioners  had 
mortgaged  and  otherwise  secured  to  the  banking  com- 
pany valuable  property  for  securing  some  part  of  their 


■tatmg  facts  which  might  have  been  introduced  into  the  originaL  SemblUf  that  it  ooidd  not 
be  used  on  the  subsequent  hearing ;  a  motion  to  amend  would  have  been  more  regular. 

Qiwrre,  whether  affidavit  of  debt  under  1  &  2  Vict.  c.  110.  s.  8.  need  state  the  consi« 
deration  of  it? 

Qiiore,  whether  an  affidavit  of  debt  under  I  &  3  Vict,  c  1 10.  s.  8.  is  defective  if  it  depose 
to  a  debt  more  than  creditor  can  establish  to  be  due  ? 

QiMers,  whether  one  partner  can  avail  himself  of  1  &  2  Vict.  c.  96.  against  a  copartner, 
without  there  having  been  a  balance  struck  on  a  debt  ascertained  to  be  due  from  the  latter? 

A.  and  B,  traded  under  firm  of  *<  A,  and  B,**  Being  indebted  to  C»  it  was  agreed  C 
should  have  the  entire  management  of  the  business  {A.  and  B»  being  retained  only  as 
C's  servants),  and  that  the  business  should  be  caUed  "  The  Grove  Mills  Company.*' 
Qtuere,  whether  a  fiat  against  A,  and  B,^  as  carrying  on  business  under  the  firm  of  **  The 
Oro9e  MiUs  Company,"  no  debt  being  due  from  them  as  of  that  firm,  is  valid  ? 

What  is  a  sufficient  averment  in  a  petition  to  let  in  evidence  of  particular  facts? 
Sufficient  to  state  a  fact,  and  give  in  evidence  the  circumstances  on  which  the  oondusion  of 
fact  is  founded. 

A  creditor  assenting  to  an  act  of  bankruptcy  cannot  avail  himself  of  it  to  support  a  fiat. 

Qiuere,  how  far  a  debt  is  suspended  at  law  by  the  subsistence  of  a  trust  deed  for  the 
benefit  of  creditors,  signed  by  the  creditors,  and  still  only  in  Jieri,  so  as  to  become  inca- 
pable of  sustaining  a  fiat? 

Qfksre,  the  policy  of  a  judge  suggesting  an  equity  to  the  parties,  who  have  not  them- 
•elves  suggested  it  on  the  record,  or  called  the  attention  of  their  opponents  to  it,  so  as  to 
enable  them  to  point  their  evidence  to  that  new  mode  of  looking  at  it  ? 
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account     In  October  1836  the  petitioners  applied  to        1838. 

the  banking  company  for  further  pecuniary  assistance         

to  carry  on  their  trade ;  but  before  granting  the  advance,        Browm 
the  banking  company  insisted  upon  minutely  investi*  /°i,"*^l^^ 
gating  the  state  of  the  petitioners  affairs ;  which  being  of 

had,  the  petitioners  and  banking  company  finally  agreed  ^nd  another 
that  the  petitioners  should  discontinue  carrying  on  the 
business  in  their  names  ('^  Braion  and  Powell^),  and 
that  it  should  go  on  in  the  name  of  *<  The  Grove  Milljs 
Company/'  under  the  superintendence,  direction,  and 
inspection  of  the  said  John  Stanway  Jachsonj  as  agent 
for  the  banking  company ;  and  that  the  banking  com- 
pany should  pay  off  all  the  then  debts  and  liabilities 
of  the  petitioners,  and  from  time  to  time  advance  money 
requisite  to  carry  on  the  business ;  and  that  the  peti- 
tioners should  conduct  the  business  for  the  banking 
company,  under  the  aforesaid  superintendence,  direc- 
tion, and  control,  and  should  be  paid  an  allowance 
out  of  the  same  in  respect  of  their  labours  and  attend- 
ance.  In  February  1837  it  was  proposed  by  the  com- 
pany, that  the  petitioners  should  execute  the  deed  of 
inspectorship,  before  referred  to  and  after  mentioned, 
which  the  petitioners  then  declined  Under  the  above 
arrangement  the  affairs  were  carried  on  for  some  time ; 
and  various  payments  were  made  by  Jaduon^  through 
means  of  checks  drawn  by  Jackson  in  the  name  of  ^^  The 
€hrove  Mills  Company"  upon  the  banking  company, 
but  which  were  not  paid  to  the  party  in  whose  favour 
they  were  expressed,  but  were  first  cashed  at  the  bank 
by  a  clerk  of  the  banking  company.  Jackson  had  an 
office  appropriated  to  him  by  the  petitioners  at  their 
mills,  and  all  pecuniary  matters  were  transacted  by 
him,  and  a  large  amount  of  the  debts  and  liabilities  of 
the  petitioners  were  paid  off.  Notwithstanding  the 
petitioners  refusal  to  execute  it  as  above  stated,  on  the 

N  2 
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1838.        11th  February  1837  the  banking    company  caused  a 

deed  of  inspectorship  to  be  prepared,  €Uid  tendered  it 

Bmown*      to  the  petitioners  for  execution,  which  they  still  refused, 

and  another,    ^^j  considerable  neirotiation  took  place  on  the  subject. 
In  the  matter  ,  ^  _     ^  ,       j      , 

of  At  length  the  petitioners  agreed  to  execute  the  deed, 

and  another  P'"^^^^^  ^  proper  provision  was  introduced  for  securing 
to  them  a  general  cmd  absolute  release  from  all  their 
debts  and  liabilities  upon  the  concern  being  wound  up 
by  the  company,  whereupon  the  following  memorandum 
was  drawn  up : — 

<*  Manchester  and  Liverpool  District  Banking  Com- 
pany and  Messrs.  Brown  and  PoweJL 

^  Mem. — ^That  on  the  bank  consenting  to  vary  the 
terms  of  the  deed  already  prepared,  by  securing  to 
Broum  and  Powell  a  general  release  upon  the  bank 
taking  possession  of  the  plant  and  property  described 
in  the  deed,  the  parties.  Brown  and  Powell^  shall  exe- 
cute the  same  as  soon  as  the  same  shall  be  ingrossed 
with  that  alteration ;  the  understanding  of  the  parties 
being,  that  if  the  bank  shall  exercise  the  power  vested 
in  them  by  the  said  deed  of  winding  up  the  concern, 
then  Messrs.  Brown  and  Powell  shall  be  entitled  to  a 
release.  All  the  other  clauses  in  the  deed  to  stand  as 
drawn.  Dated  at  Liverpool,  12th  August  L.  and  E.  N. 
Alexander^  solicitors  to  Messrs.  Broum  and  PowdL 

«  J.  S.  J.*" 

The  terms  contained  in  the  above  memorandum 
were  agreed  to  by  the  banking  company,  and  by  Jack^' 
son  signing  his  initials ;  and  the  deed  which  had  been 
prepared  and  tendered  to  the  petitioners  for  execu- 
tion was  altered  in  conformity  therewith,  and,  with 
such  alteration,  was  ingrossed  and  executed  on  the 
22d  August  1837,  on  which  day  it  was  signed;  and  it 
purported  to  be  made  between  the  petitioners  of  the 
first  part     Sir  Scdidntry  Pryce  Humphreys  and  James 
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NewtoHj  trustees  for  the  banking  company,  of  the  second        18S8. 
part;  and  Jackson,  therein  described  as  the  "  general 

.  _       JEjp  parte 

manager  of  the  bank,  and  the   inspector  nommated       Bbown 
on  behalf  of  the  said  company  for  the  purposes  therein-  i*°fi,^*^^ 
after  mentioned/'  of  the  third  part     The  deed  recited,  of 

that,  "  with  a  view  to  the  security  of  the  banking  com-  ^^^  another, 
pany,  as  well  in  respect  of  the  balcmce  due  and  owing 
from  the  petitioners,  and  such  liabilities  and  engage- 
ments as  therein  mentioned,  as  also  in  respect  of  all  and 
every  sums  and  sum  of  money  which  should  or  might 
thereafter  become  due  to  the  banking  company  by 
reason  of  or  on  account  of  any  future  advances,  &c. 
which  the  banking  company  might  make  to  or  for  the 
use,  &&  of  the  petitioners  or  otherwise,  on  their  joint 
account,  the  board  had  required  that  until  the  aforesaid 
balance,  and  all  interest  to  become  due  in  respect 
thereof,  then  remaining  due  and  owing  to  the  banking 
company,  and  also  all  and  every  other  sums  or  sum  of 
money  that  should  hereafter  become  due  and  owing 
for  any  such  future  advances,  &c.  as  aforesaid,  and 
all  discount  and  interest,  commission,  and  other  usual 
banking  charges  to  become  due  in  respect  thereof, 
should  be  fully  paid,  reimbursed,  and  satisfied  to  the 
company,  or  until  the  general  board  of  directors  should 
otherwise  determine^  as  therein-after  mentioned,  that 
the  business  and  aflairs  should  be  carried  on  and  con- 
ducted, or  finally  wound  up  and  settled,  under  the 
inspection  and  control  of  Jackson,  subject  and  in  the 
manner  therein-after  mentioned,  either  in  the  names  of 
the  petitioners,  and  under  their  firm  of  Brown  and 
PmoeU,  or  under  any  other  firm  or  name,  and  with  such 
powers  and  under  such  provisions  and  stipulations  as 
were  therein-after  contained;  with  which  requisitions 
the  petitioners  had  agreed  to  comply.     And  the  deed 

N  3 
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18S&        further  recited,  that  for  effectuating  the  objects  and 

*~~'~^        purposes  aforesaid,  the  petitioners,  at  the  request  of  the 

Beown       banking  company,  had  agreed  with  the  trustees,  and 

In"thc"matter  ^^^^  ^  ^^^^  inspector  on  behalf  of  the  banking 
of  company,  to  execute  those  premises ;   and  it  witnessed 

and  another.  ^^^  ^^  petitioners  covenanted,  &c.  with  the  trustees, 
and  as  a  separate  covenant  with  Jacksouj  jointly  and 
separately,  that  they  would  forthwith  cause  to  be 
made  out  a  true  account  of  their  partnership,  or  all 
other  stock,  goods,  credits,  property,  or  effects,  of  as 
well  real  as  personal,  and  of  the  true  value  thereof 
and  of  the  several  debts,  &c.  affecting  the  same,  and  to 
which  the  petitioners  or  either  of  them,  in  respect  of  the 
said  co-partnership  or  otherwise,  were  or  was  liable,  in 
order  that  Jackson  might  thereby  be  enabled  to  ascer- 
tain  the  full  and  just  value  thereof,  and  what,  in  the 
discretion  of  the  banking  company,  would  be  the  proper 
mode  of  conducting  or  carrying  on  or  of  winding  up 
and  settling  the  business,  and  should  deliver  such 
account,  after  being  signed  by  them,  to  Jackson,;  and 
further,  that  so  long  as  any  money  should  be  due  to 
the  banking  company,  not  otherwise  secured  to  the 
satisfaction  of  the  company,  by  the  petitioners  or  their 
estate,  upon  their  account  current  with  the  banking 
company,  or  by  reason  of  any  past  or  future  advance^ 
&c*  which  the  said  company  might  make  to  the  peti- 
tioners, the  petitioners  would  wholly  or  entirely  em- 
ploy themselves  in  the  best  manner  they  could,  either 
in  order  to  carry  on  and  continue  the  business,  or  to 
wind  up  and  finally  settle  the  same,  and  the  affiurs  of 
the  said  co-partnership,  as  the  banking  company  should 
at  their  absolute  discretion  determine,  and  should  per- 
form from  time  to  time  all  the  directions  oi  Jackson; 
which  orders  he  was  thereby  authorized  from  time  to 


CASES  IN  BANKRUPTCY.  183 

time,  subject  to  the  control  of  the  general  board,  to        188& 
make^  touching  the  managing,  &c.  of  all  the  capital 
stock,  8cc  of  the  firm,  and  touching  the  various  other       Brown 
matters  therein  expressed,  and  touching  all  other  matters  i^^g^roa^l^ 
and  things  relating  to  the  estate,  and  the  management  of 

and  direction,  and  the  winding  up  and  settling,  of  all  ^^  Liother 
the  said  afiairs  and  business,  or  concerning  such  several 
matters  as  aforesaid  And  the  deed  contained  a  pro« 
viso,  that  the  petitioners,  when  required  by  the  in^ 
spector,  /or  when  deemed  by  hini  necessary,  should 
permit  and  duly  authorize  and  empower  him,  in  the 
names  of  the  petitioners,  to  ask,  demand,  &c«,  sue  for, 
recover,  and  receive,  all  debts  due  to  the  firm,  but  in 
trust  for  and  on  account  of  the  estate;  and  also  a 
proviso,  that  the  petitioners  should,  when  required  by 
the  banking  company,  cease  from  managing  or  taking 
any  part,  as  the  said  general  board  should  direct,  and^ 
if  so  by  them  required,  leave  the  concern  and  premises 
entirely,  and  not  afterwards  interfere  therewith  in  any 
way,  until  again  required  so  to  do  by  the  board,  and 
otherwise  as  therein  expressed ;  and  also  should,  when 
required  by  the  board,  give  up  the  entire  management^ 
control,  and  winding  up  and  disposition  of  the  busi- 
ness to  the  inspector,  and  give  him  and  the  board  all 
further  powers  to  do  any  further  act  or  deed  what- 
soever for  efifectually  carrying  on,  conducting,  or  wind- 
ing up  and  disposing  of  the  business  as  might  be 
considered  necessary.  And  it  was  further  agreed,  that 
during  the  inspectorship  all  the  monies,  &&  which 
should  be  received  by  the  petitioners  and  the  inspector, 
on  the  inspectorship  account,  should  be  paid  to  the 
company  on  account  of  the  estate.  And  the  deed  also 
provided,  that  all  debts  contracted,  and  all  contracts 
entered  into^  by  the  petitioners,  at  the  request,  &c.  of 
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1838.  the  inspector,  should  be  paid  and  performed  by  the^ 
*"""*  inspector  as  though  he  had  himself  incurred  such  debt 
Brown        or  made  such  contract  in  pursuance  of  the  indenture ; 

and  another.    ^^^  ^^  petitioners  were  thereby  indemnified  there- 
in the  matter  ^  •', 

of  from  in  every  other  respect    And  it  was  provided,  that. 

and  another.  ^^^  indentures  should  not  be  construed  to  restrain  the. 
company  from,  at  any  time  thereafter,  commencing  any 
suit  or  other  proceeding,  at  law  or  equity,  for  compelling 
payment  for  any  sum  then  due  or  to  become  due  to 
the  company  from  the  petitioners  or  their  estate,  or 
from  at  any  time  exercising  the  powers  given  them  by 
the  then  present  or  any  future  mortgage^  security,  or 
lien  for  any  sum  due  or  to  become  due  as  aforesaid, 
unless  the  board,  pursuant  to  the  proviso  next  contained, 
determined  that  the  business  should  cease,  and  the 
afiairs  be  finally  wound  up,  in  which  case  the  peti-* 
tioners,  their  heirs,  &c.,  should  be  whoUy  discharged 
from  all  liability  in  respect  of  the  debt  which  might  be 
then  due  to  the  company ;  also,  that  the  board  might, 
at  their  free  will,  declare  that  the  business  should  be 
no  longer  carried  on  under  the  deed,  and  cause  such 
notice  as  therein  mentioned  to  be  left  at  the  counting 
house  of  the  said  business,  and  immediately  after  the 
expiration  of  the  notice  the  deed  should  in  future  be 
void  to  all  intents  and  purposes.  The  deed  provided 
a  certain  allowance  to  the  petitioners  for  their  attention 
to  the  said  concern,  and  that  during  the  operation  of 
the  deed  th^  should  be  permitted  to  occupy  the  dwell- 
ing house  and  premises  then  occupied  by  them,  and 
should  have  the  personal  use  of  the  furniture,  plate^  &c. 
therein  mentioned  as  forming  part  of  the  effects  avail- 
able for  the  purposes  of  the  deed,  not  diminishing  the 
same,  but  keeping  it  in  proper  order  and  repair. 

The  petition  then  went  on  to  state  that  the  busi- 
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Bess  was  continued  to  be  carried  on  by  Jachgon  as        1838. 

their  agent,  it  being  fiilly  understood  that  the  bank- 

ing  company  should  so  continue   to  deal  with  it  as.       Brown 

long  as  they  choose,  and  that  when  that  ceased  the  in°thrmatter 

petitioners  should  be  entitled   to  a  release  from  all-  of 

debts    and  liabilities.     On  the  3d  October  1888  the    and  Mother.. 

company  resolved  that  the   business    should    be  no 

longer  carried  on,  but  should  be  finally  wound  up  and 

settled  according  to  the  provisions  of  the  deed  and  the 

aforesaid  arrangement,  of  which  the  petitioners  received 

intimation  at  a  board  meeting  of  the  company,   to 

which  they  were  admitted  on  that  day.     Some  delay 

airose,  owing  to  the  evil  consequences  of  putting  an  end 

to  so  large  a  concern,  and  throwing  so  many  hands  out 

of  employ,  in  the  course  of  which  Jackson  intimated  (hat 

the  petitioners  might  receive  a  notice  (the  notice  under  the 

statute  after  mentioned),  but  assured  them  that  it  would  be 

a  mere  matter  of  form,  and  they  need  be  under  no  appre^ 

hension  coneeminff  it.      On  the  22d  October,  Jackson 

swore  an  affidavit  of  debt,  according  to  the  abolition  of 

arrest  act,  1  &  2  Vict  c.  110.  s.  8.,  as  follows : — 

**  John  Stanway  Jackson  of  Manchester,  &c.  banker, 
maketh  oath  and  saith,  that  he  is  one  of  the  public 
officers  for  the  time  being  of  a  certain  co-partnership 
called,  &c.,  carrying  on  the  business  of  bankers  in 
England,  pursuant  to  the  statute  in  that  case  made,  &c. 
duly  nominated  according  to  the  said  statute  for  and 
on  behalf  of  the  said  co-partnership.  And  the  deponent 
further  saith,  that  (the  petitioners)  of,  Sec,  cotton  manu- 
facturers, &C.,  and  carrying  on  trade  in  co-partnership 
under  the  s^le  or  firm  of  "  The  Grove  Mills  Company," 
are  indebted  unto  the  said  banking  company  in  the 
sum  of  50,0002»  and  upwards,  and  that  such  debt  is 
justly  due  from  the  said,  (petitioners)  to  the  said  bank- 
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1838.        ing  company,  and  that  the  said  (petitioners)  are  traders 
within  the  meaning  of  the  laws  now  in  force  respecting 

Bbown        bankrupts. 

and  another.  «  /.  S.  Jocksmu 

In  the  matter 

of  **  Sworn  at  Manchester  aforesaid,  on  Monday  the  22d 

anf  M^er.        ^^7  ^^  October  1838,  before  me, 

'<  J.  £  Winierbatiimh 

a  Maiter  Eztraordinary  in  Chaooerj." 

On  the  25th  the  petitioners  received  the  notice 
required  by  that  statute.  The  petitioners  contended 
that  there  was  in  equity  no  debt  due  by  them  to  the 
company,  but  that  they  were  entitled  to  a  general 
release^  and  that  the  proceedings  in  contemplation  of 
bankruptcy  were  taken  in  breach  of  good  fiiith ;  that 
the  debt  claimed  was  for  the  most  part  incurred  during 
the  management  of  the  company,  and  .the  company 
had  already  security  on  the  property  of  the  petitioners 
to  a  very  large  amount 

On  the  dth  November  last,  prior  to  the  issuing  of  the 
fiat,  the  petitioners  filed  a  bill  in  Chancery  against  the 
company,  praying  that  they  might  be  declared  entitled 
to  such  general  release  as  aforesaid,  and  to  the  benefit 
of  the  deed,  and  other  arrangements;  whereupon  a 
negotiation  for  a  compromise  was  entered  into^  and  it 
was  agreed,  on  behalf  of  the  company,  that  they  should 
execute  to  the  petitioners  such  release  as  was  claimed 
by  them,  and  that  the  banking  company  should  pay  the 
outstanding  debts  and  liabilities  of  the  concern.  The 
company  continued,  up  to  the  time  of  the  docket  after 
mentioned,  and  subsequent  thereto,  to  pay  and  discharge 
the  claims  upon  and  in  respect  of  the  said  concern. 
The  petition  also  stated  the  petitioners  likewise  were 
shareholders  in  the  company,  and  therefore  the  company 
could  not  have  any  legal  debt  against  them.  Notwith* 
standing,  on  the  1st  December  1838  a  docket  was  struck 
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against  the  petitioners,  on  the  petition  of  Jcuikmm  as        183& 

agent  for  and  on  behalf  of  the  company^  and  the  fiat        

was  bespoken  for  the  3d  December,  and  was  about  to  be        Beown 

opened.     The  affidavit  of  debt  stated  the  amount  to  be    "nd  another. 

In  the  matter 
due  from  the  petitioners  under  the  firm  of  "  The  Grove  of 

Mills  Company,"  such  being  in  fact  the  name  under  g„JanrSer. 
which  the  business  was  carried  on  by  the  banking 
company.  The  petition  questioned  the  sufficiency  of 
the  affidavit  of  debt,  and  the  act  of  bankruptcy  founded 
thereon,  and  notice  of  the  affidavit  constituting  the  act 
of  bankruptcy.  By  order  of  the  court,  the  advertise- 
ment of  adjudication  had  been  stayed  for  a  week,  and 
the  petition  prayed  a  supersedeas. 

The  petitioners  also  filed  a  supplemental  petitioHf  with 
affidavits  in  support  of  it;  and  it  will  be  seen  that  con*- 
siderable  discussion  arose,  during  the  argument,  as  to 
the  right  of  using  this  supplemental  matter.  The  facts 
disclosed  by  the  supplemental  petition  were  as  follow  :— 
Mr.  Alexander y  one  of  the  solicitors  of  the  petitioners,  in 
pursuance  of  a  letter,  dated  the  11th  November  1868, 
to  Jaehon^  announcing  his  intention  to  do  so,  on  the 
13th  November  attended  the  meeting  of  the  directors  of 
the  banking  company,  and  being  shown  into  a  private 
room,  was  there  met  by  Jacksoiij  and  Mr.  Wtnterbottom 
the  solicitor  of  the  company,  and  several  of  the  directors, 
and  stated  the  proposals  he  had  to  make  on  behalf  of 
the  petitioners,  which  the  director  who  acted  as  chair-  , 
man  put  down  in  writing,  and  stated  he  would  lay 
them  before  the  board,  which  was  then  sitting  up-stainu 
Presently  afterwards,  Mr.  Winterbottam  returned  and 
produced  another  paper,  which  he  said  the  directors  had 
approved  of.  This  Mr.  Alexander  perused,  and  approved 
on  behalf  of  the  petitioners;  and  the  same,  with  a  du- 
plicate, was  subsequently  signed  by  Mr.  Alexander  and 
Mr.  WwterbotUnnj  as  the  respective  solicitors  and  agents 
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1838.        of  the  parties,  as  an  agreement  between  the  petitioners 
"""^        and  the  banking  company,  and  was  as  follows : 
-^BawN*  "  13th  November  183a 

and  another.       «  ^  Brown  and  Powell  and  the  Manchester  and 
In  the  matter  i  i^.      .      t>     i 

of  Liverpool  District  Bank. 

and  ano^er.  "  ^^'  Alexander  proposes  that  Messrs.  Brown  and 
Powell  shall  convey  and  assign  all  they  have  in  the 
world,  in  possession,  remainder,  expectancy,  or  other- 
wise, on  condition  that  the  bank  release  them  from  all 
their  claims  upon  them,  and  discharge  their  private 
debts;  that  a  clause  be  inserted  making  void  the  release 
i£  Brown  or  Powell  conceal  or  withhold  any  property 
whatsoever;  that  Brown  and  Powdl  shall  aid  in  investi- 
gating the  accounts,  for  which  reasonable  time  is  to  be 
allowed ;  that  the  bank  may  either  pay  the  debts  in  fiill, 
or  divide  the  property  pro  rata  among  all  the  creditors ; 
that  an  assignment,  containing  all  stipulations  effectually 
to  carry  out  this  proposition,  shall  be  forthwith  pre- 
pared; that  Brown  and  Powell  shall  remain  at  their 
present  salaries,  for  any  time  not  exceeding  six  months, 
as  the  servants  of  the  bank,  but  liable  to  leave  at  any 

week's  end. 

"  i.  Alexander, 

"  J.  K.  Winterbottom." 

Each  solicitor  retained  one  part  of  this  agreement 
On  the  17th  November  Mr.  Alexander  received  from 
Mr.  fVinterbottom  a  draft  of  the  proposed  deed  of  assign- 
ment so  agreed  on  for  perusal,  cmd  on  the  19  th  Novem- 
ber a  letter  dated  the  18th,  as  follows : 

^*  Stockport,  18th  November  1838. 
«  Dear  Sir, 

<<  I  shall  be  obliged  to  you  to  go  through  Messrs. 

Brown  and  PoweWs  draft  as  soon  as  you  can.     Do  you 

think  it  would  save  trouble  if  you  came  over  here  to 

finish  it  ?.    It  is  quite  necessary  to  have  it  arrranged  as 
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soon  as  possible.     I  suppose  the  title  startled  you,  as        1838. 

being  a  composition  deed  of  that  nature ;  but  I  see  no        — — 

Other  way  of  carrying  out  the  undertaking  of  the  parties.        Baowy 

Of  course  they  will  have  to  receive  in  some  way  or  other    ">d  another. 

^  la  the  wifttf  r 

the  releases  agreed  upon ;  but  you  are  well  aware  that  of 

in  such  a  form  or  of  similar  import  only  can  the  bank    and  aooSec. 
agree.     Their  deeds  enable  them  to  make  any  arrange- 
ments as  creditors,  but  none  as  purchasers.    Besides,  an 
ad  valorem  stamp  would  be  1,000/L 

"  Yours  truly, 

"  J.  K.  Winterbattamr 
*^  Messrs.  Alexander  and  Son, 

Solicitors,  Halifax." 

On  the  22d  November  E.  N,  Alexander^  another  of 
the  firm  of  the  petitioners  solicitors,  attended  on  Mr. 
Winterbottom  in  order  to  settle  the  draft  conveyance,  and 
consider  the  release  and  indemnity  to  be  given  by  the 
banking  company;  and  E.  N,  Alexander  pointed  out  an 
objection  to  the  draft  as  drawn  by  Mr.  Winterbottom^  in 
consequence  of  its  being  a  conveyance  and  assignment 
for  the  benefit  of  creditors,  when  it  ought  to  have  been 
an  absolute  conveyance  to  the  banking  company,  they 
being  bound,  by  the  agreement  of  the  18th  November,  to 
pay  all  creditors  of  the  Grove  MiUs  Company  and  of  the 
petitioners,  and  to  indemnify  them  therefi-om,  and  release 
them  from  any  demands  by  the  bank.  Mr.  Winter-* 
bottom  admitted  the  objection  to  be  good,  according 
to  the  agreement  of  the  ISth  November,  but  stated 
that  he  had  so  prepared  it  only  because  the  company 
could  not,  in  accordance  with  the  principles  of  their 
establishment,  take  an  absolute  conveyance  to  them- 
selves, and  because  it  would  save  a  very  large  ad  valorem 
stamp  duty.  After  various  suggestions,  Mr.  E*  N.  Alex-^ 
ander  and  Mr.  Winterbottom  having  mutuaUy  agreed  on 
the  principles  of  the  agreement,  the  latter  requested  the 
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1838.  former  to  alter  the  draft  deed  accordingly,  which  he 
— "~"  did,  and  twice  attended  in  the  course  of  the  22d  No- 
Brovn        vember  with  the  draft  so  altered,  in  order  finally  to 

and  another,    gentle  the  same  with  Mn  Winterbottonu  who  beinff  absent^ 
la  the  matter  ,  ,  , 

of  a  clerk  of  his,  Mr.  Reddish  (who  stated  he  knew  the 

a]idano2ber    l'^^**®^*  thoroughly,  and  was  fully  instructed  to  do  so), 
received  the  altered  draft,  and  Mr.  JE.  N.  Alexander  pro- 
mised to  call  again  in  the  course  of  the  same  afternoon 
to  have  Mr.  Winterbottani^  approval.     He  and  the  peti- 
tioner Brown  did  call,  and  then  found  that  Mr.  Winter^ 
bottom  had  gone  to  Manchester ;  but  Mr.  Reddish  stated 
the  draft  had  been  perused  and  was  correct,  and  might 
be  considered  as  approved  on  behalf  of  the  company, 
and  that  Mr.  Winterbottom  wished  Mr.  JS.  N,  Alexander 
to  prepare  the  draft  of  the  release  and  indemnity  from 
the  bank  to  the  petitioners,  which  the  latter  promised  to 
send  to  the  former  by  the  24th  November,  which  he 
did,  accompanying  it  with  a  letter,  as  follows : 
«  Dear  Sir, 
^  Having  understood  from  Mr.  Reddish  that  you  pre- 
ferred our  preparing  the  proposed  release  and  indemnity 
from  the  Bank  to  Messrs.  Brown  and  Powell^  we  pro- 
mised to  draw  and  forward  to  you  by  this  night's  mail, 
for  perusal,  the  draft  prepared  by  the  express  under- 
standing, as  stated  by  Mr.  Reddish^  after  examination  of 
our  attestation  of  the  draft,  assignment,  and  release,  that 
such  alterations  were  satis&ctory  and  would   be  in 
accordance   with  your    clients    views.     The  Reddish 
estate  and  its  liabilities  may  for  the  present  be  con- 
sidered as  not  embraced  in  the  operation  of  either  the 
deed  of  assignment  and  conveyance,  or  of  the  release 
and  indemnity,  but  may  be  the  subject  of  mutual 
arrangement  and  settlement  (on  the  basis  referred  to  in 
the  conversation  between  yourself  and   Mr.  Edward 
Ndson  Alexander)  when  all  parties  meet  to  settle  the 
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businessyor  in  the  interim,  if  you  prefer  it    We  have        1838. 

taken  for  granted,  that^  according  to  the  constitution  of        

the  banking  establishment  and  the  terms  of  the  said        Brown 
deed  already  executed,  the  trustees  and  public  officers,    •"d  another. 
as  described  in  the  release  and  indemnity,  are  the  proper  of 

parties  to  enter  into  such  deed ;  but  of  course  the  intro-  ^^^  another 
duction  of  them  as  parties  is  contingent  on  their  rights, 
&&,  and  will  be  subject  to  correction  by  yourself,  though 
we  should  wish  to  be  satisfied  that  the  releasers  and 
covenanters  are  now  sent  perused  and  approved,  and 
also  the  copy  of  the  conveyance  and  assignment  as 
altered,  at^our  earliest  convenience ;  and  in  the  interval 
remain,  Dear  Sir,  &&  &c. 

«  K  N.  Alexander.'' 

Not  receiving  any  communication  in  the  meantime, 
on  the  £9th  November  Mr.  E.  N.  Alexander  wrote  to 
Winterbottom^  urging  the  completion  of  the  deed,  and  in 
answer  received  the  following  letter,  dated  dOth  No- 
vember 1838,  addressed  Messrs.  Lewis  and  Edward 
Nelson  Alexander^  Solicitors,  Halifax,  which  was  in  the 
words  and  figures  or  to  the  purport  and  effect  following ; 
that  is  to  say, 

<<  Stockport,  30th  November  183& 
**  Dear  Sirs, 
"  Brown  and  PoweH — In  reply  to  your  letter  of  yes- 
terday's date,  I  beg  to  apprise  you  that  within  the  three 
last  days  disclosures  have  taken  place  as  to  improper 
acts  of  these  parties,  both  before  and  since  the  memo- 
randum of  arrangements  was  entered  into  between 
Mr.  Alexander  and  me,  which  have  induced  the  com- 
mittee of  directors  to  order  that  all  further  proceedings 
with  the  proposed  deeds  shall  for  the  present  be  stayed. 
We  shall  be  at  home  any  time  from  Monday  next,  if  it 
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183a 

JSx  parte 

Beown 

and  another. 

In  the  matter 

of 

BwLOwtf 

and  another. 


should  be  deemed  necessary  for  you  to  come  over  in 
consequence  of  this  communication. 

^*  I  am,  dear  Sirs, 

"  Your  obedient  servant, 

"  J.  K  Wtnterbottam:' 

^^  Messrs.  L.  and  £.  N.  Alexander^ 
Halifax.'' 

The  petitioners  denied  any  breach  of  the  arrange- 
ments previously  entered,  and  stated  their  readiness  to 
fulfil  the  same,  and  proceeded  to  show  that,  relying  on  the 
completion  of  the  arrangements  entered  into,  and  sup- 
posing further  proceedings  in  the  suit  mentioned  in  the 
former  petition  to  be  unnecessary,  and  pending  the  cur- 
rency of  the  twenty-one  days  from  the  service  of  the 
notice  of  the  24th  October,  instructions  were  forwarded 
to  the  solicitors  agent  in  London,  Mr.  Emmett^  that  the 
suit  in  Chancery  was  settled,  and  in  consequence  no 
further  proceedings  were  taken  to  obtain  the  injunction. 
The  solicitors  of  the  bank  had  also  given  similar  intima- 
tion to  their  agents  in  town  to  discontinue  proceedings. 
Prior  to  and  up  to  the  issuing  of  the  fiat,  Jacksofiy  as 
agent  for  and  on  behalf  of  the  bank,  continued  in  pos- 
session of  the  Grove  Mills  warehouse  in  Manchester, 
and  of  the  property  therein,  amounting  to  15,000/.  or 
20,0002.  value,  and  also  in  possession  of  the  mills  and 
property  therein.  On  the  16th  November,  according 
to  the  request  of  the  banking  company,  the  keys  of  the 
warehouse  were  delivered  up  to  them,  and  on  the  28th 
November  the  same  was  finally  closed  by  the  company, 
and  all  business  ceased.  Up  to  the  1st  December 
Jacksouy  on  behalf  of  the  company,  had  made  payments 
to  the  greater  part  of  the  Grove  Mills  Company  cre- 
ditors, and  the  banking  company  had  in  other  ways 
dealt  with  the  property  as  their  own  since  the  agree- 
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ment  of  the  13th  November.    Amongst  other  things^         1838. 
on  the  28th  November  Jackson  caused  circulars  to  be       ^ 

Ex  parte 

issued,  recognizing  the  arrangements  entered  into,  and        Brown 
desiring  the  debtors  to  the  property  not  to  pay  the  in^fhe^roa^^e, 
amounts  to  the  petitioners,  but  to  withhold  them  alto-  of 

gether  till  further  notice.  and  another. 

The  fiat^  notwithstanding  all  these  circumstances, 
-was  opened  on  the  6th  December  instant,  the  twenty- 
one  days  notice  having  expired  on  the  15th  November* 

Mr.  Swonstan  and  Mr.  Bogers  for  the  petitioners. 

Mr.  O.  Aiiderdon  and  Mr.  Bacon  for  the  respondents, 
the  banking  company:  —  Affidavits  have  been  filed 
by  the  petitioners  only  this  morning ;  we  have  not  seen 
them,  and  still  less  had  time  to  answer  them.  If  they 
are  read,  we  must  have  an  opportunity  of  meeting  them. 

Sir  c/bAn  Cross: — It  is  premature  to  say  any  thing 
on  the  subject  at  present  We  shall  see  if  they  require 
any  answer. 

Mr.  Swanston  and  Mr.  Bogers :  — We  do  not  dispute 
the  trading ;  but  we  dispute  altogether  the  petitioning 
creditor's  debt  We  deny  there  is  any  evidence  of  a 
legal  debt  Moreover,  the  individuals,  against  whom  the 
fiat  has  issued  were  shareholders  in  the  bank,  who  are 
the  petitioning  creditors ;  nor  is  there  any  pretence  for 
the  suggestion,  that  the  petitioning  creditors  have 
t)rought  themselves  within  the  operation  of  the  recent 
statute.  There  is  no  evidence  of  any  debt  whatever. 
We  further  say,  that  the  proceedings  taken  under  the 
statute  are  irregular,  the  affidavit  which  has  been  filed 
being  defective  in  the  most  essential  points.  By  the  trans- 
actions between  the  bank  and  the  petitioners,  the  latter 

Vol.  I.  o 
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1838.        were  entitled  to  an  absolute  release  from  the  bank  on 
the  terms  of  giving  the  mortgage.     Then  again  we  say. 

Ex  parte 

Brown        the  act  of  bankruptcy  being  alleged  to  consist  in  a 

In"the"matt^  r  ^lo^^co^pli^w^ce  with  the  requisites  of  the  statute,  none 

of  has  been  committed,  because  the  proceedings  under 

and  another.    ^^^  statute  have  been  irregular,  and  because  at  that 

time  we  were  induced  not  to  take  steps  which  we  might 

have  taken  against  them,  to  compel  performance  of  the 

agreement  for  a  release. 

On  a  petition  to  Sir  John  Cross :  —  Is  there  any  objection  to  our  taking 
usual  course  u,  the  usual  course  ?  I  have  read  the  petition,  and  we 
tiOTertTOunsei  "^^^^'x  ^^^  ^^  ^he  petitioning  creditor  to  support  the 
has  opened  the    fiat,  as  the  affirmative  lies  on  him. 

petition,  to  call 
on  the  respon- 

fhe  fiat  uir^«  ^^-  Swanston  and  Mr.  Boffers :  —That  would  be 
probandiiyiug  proper  with  regard  to  the  legal  requisites.  With  re- 
where  the  fiat     spect  to  the  topic  on  which  there  is  so  much  evidence, 

^f&^^raet.  *«  "gl>t  t"  »  ^^^'  this  is  a  legal  and  equitable 
c.  110.  8.8.,      question,  and  perhaps  it  lies  on  us  to  show  we  are 

and  the  petition  .  ,    ,  , 

showed  that  the  entitled  to  a  release. 

afiidavit  of  debt 

quired  by  the  Mr.  AnderdoH  and  Mr.  Bacon :  —  All  we  have  to  do 

eiven^lt^^Tfor  ^  ^^  prove  a  debt  There  are  no  objections  to  the  act 
the  petitioner  to  of  bankruptcy  that  have  not  been  disposed  of  by  the 

show  that  the  ^  rr   n     ,    k        .-o*       X  »        x^  T  Ml   i_ 

notice  has  been  casc  of  ex  parte  HalL  (a)  [Sir  John  Cross :  —  It  will  be 
oH^suffici^m'  ^^^  y°"  ^^  adduce  the  affidavits,  and  the  Court  to  deter- 
reason  why  not,  mine  the  question  of  the  validity  of  the  act  of  bank- 

the  onus  pro-  *  n  %       t 

bandi  lying  on  ruptcy.]  We  provc  the  act  of  bankruptcy  through  the 
t  e  petiuoner.     jng^ium  of  the  affidavit,  which  they  state  on  the  fece  of 

the  petition  as  being  an  objection  to  our  fiat :— an  act  of 
bankruptcy  which  is  not  impeached ;  and  proving  the 

(a)  We  were  not  able  to  avail  ourselves  of  the  shorthand  writer's 
notes  of  that  case  in  time  for  this  number,  but  it  will  be  reported  fully 
in  the  next. — B,M. — E.C. 
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petitioning  creditor's  debt,  the  case  follows  as  of  coarse.        1838. 

We  must  look  how  the  averment  in  the  petition  is,  to         

see  what  they  put  in  issue.     [Mr.  Swanston :  — There  is       Beown 

a  supplemental  petition  filed  by  leave  of  the  Court  and  another. 

.      .  .    .  ,  n  the  matter 

Application  was  made  at  the  last  sitting,  and  no  objec«  of 

don  taken.     It  is  answered  for  to-day.]    It  is  quite  ^nd  another, 

irregular.    We  could  not  tell  what  the  petitioner  was  .   _.,. 

°  ^  *  A  petition  prey« 

going  to  do  with  the  supplemental  petition.    The  Court  ing  a  super. 

...  •  •  /*i  1  ledeas  beuiff 

said  there  was  no  permission  requisite  to  nie  a  supple-  called  on,  the 

mental  petition  if  it  was  regular,  and  that  the  petitioner  «<i^^t»«n«»t 

must  stand  or  fall  by  it.     [Sir  John  Cross  :  —  It  does  stayed,  and  the 

not  pray  any  thing  supplemental,  it  only  adduces  some  ^TCjti. 

supplemental   facts.]     Not  one  supplemental  fact.     It  j^^/^'  ^^ 

supplies  the  defect  of  the  original  petition.     The  proper  Court,  filed  «a 

and  only  course  which  can  authorize  the  Court  to  pro-  petition,"  but 

ceed  is  by  amending  the  original  petition  on  grounds  ^^,^1^^ 

to  be  made  good  to  the  Court  on  the  permission  being  hayebeenintio. 

asked.     Suppose  they  had  applied  to  amend,  we  should  original 

have  known  what  they  wished  to  introduce,  and  have  ^^^^^ 

been  prepared  to  meet  them  now.     But  what  they  have  ««  ^^a  the 

,  ,  ,  subsequent 

done  is  to  file  a  supplemental  petition  on  a  whole  mass  hearing ;  a  mo- 

of  facts,  which,  had  they  stated  originally,  we  should  ^^^^^^ 

have  been  in  a  condition  to  have  met  on  the  former  day.  heen  the  move 

proper  course. 

At  their  instance  the  advertisement  has  been  stayed, 
and  for  the  present  purpose  the  advertisement  must  go 
if  they  cannot  sustain  their  case  on  the  original  petition. 
If  they  file  their  supplemental  petition  regularly,  and 
have  affidavits  in  support  of  it,  well;  but  not  having 
such  affidavits  they  cannot  be  heard  on  the  supplemental 
petition,  (a)  [Sir  John  Cross :  —  I  do  not  see  at  present 
that  the  supplemental  petition  is  material,  unless  the 
evidence  should  be  inapplicable  to  the  original  petition.] 

(a)  The  affidavits  intended  to  be  used  in  support  of  the  supple- 
mental petition  were  filed  previously  in  support  of  the  original 
petition. 
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.1838*        They  impeach  the  requisites  of  this  fiat,  on  the  ground 

J  of  misdescription  of  the  parties.     With  regard  to  the 

Brown        debt,  there  is  one  which  their  petition  shows  quite  inde- 

In^die^mauer  P®'*^^'^^  ^^  ^^^  inspectorship, — exbting  anterior  to  it, 
of  All  they  say  is,  there  is  no  sufficient  debt  disclosed  by 

and  another.  ^^®  affidavit  The  act  of  bankruptcy  is  on  the  petition 
itself,  viz.  that  the  affidavit  was  filed,  and  notice  served; 
therefore,  all  the  requisites  are  admitted  on  the  face  of 
the  petition.  [Mr.  Sivanstan  :  —  It  is  only  stated  that 
'^  it  is  alleged ''  that  such  and  such  things  took  place. 
Then  we  point  out  the  defect  in  the  affidavit;  we  say 
it  does  not  allege  any  consideration  for  the  debt] 

Sir  John  Cross:  —  Is  this  any  thing  more  than  a 
technical  objection,  which  by  delay  they  might  have  an 
opportunity  of  setting  right?  You  had  better  go  to  the 
act  of  bankruptcy ;  and  perhaps  the  respondents  return 
the  burden  of  proof  on  the  other  side,  in  this  way, — ^that 
if  the  petitioners  admit  in  the  outset  that  that  affidavit 
was  filed,  then  it  is  for  them  to  show  a  performance  or 
a  reason  why  they  did  not  perform  the  request  made  to 
them  to  pay  the  debt  within  the  time  limited.  Then 
the  act  of  bankruptcy,  if  committed  at  all,  was  com- 
mitted on  the  16th  November;  and  the  question  is, 
whether  between  the  time  the  affidavit  was  filed,  and 
notice  of  it  served,  things  passed  between  the  parties 
which  rendered  it  not  an  act  of  bankruptcy. 

Mr.  Swanston  and  Mr.  Rogers:  — 

^^daTu*(rf"       ^^  *®  ^^^^  place,  we  say  that  the  affidavit  of  debt  is 
debt  under         not  such  as  the  statute  requires,  because  it  does  not  state 

1  &  2  Vict.  .  . 

c.  110.  8.8,        the  consideration.     The  only  affidavit  which  is  alleged 

^dmti^!     ^  ^^"^^  ^^^  ^^^^  ^®  ^^^'^  ^y  ^^'  J<^^^  who  states 

"  that  he  is  one  of  the  public  officers  of  a  certain  copart- 
nership, called  the  Manchester  and  Liverpool  District 
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Banking  Company,  cariTing  on  business,  &c.;  and  that        1838. 

Broum  and  Powetty   cotton    manufacturers,  &c,    and       

carrying  on  trade  in  copartnership  under  the  style  or       Brown 

firm  of  the  Grove  Mills  Company,  are  indebted  unto    and  another. 

*      •'  In  the  matter  ^ 

the  said  banking  company  in  the  sum  of  50,000^  and  of 

upwards,  and  that  such  debt  is  justly  due  from  the  said  and  another 
Brown  and  Powell^  who  are  traders."  No  consideration 
IB  stated.  This  proceeding  under  the  statute  is  un<- 
doubtedly  of  a  very  ejBScacious  nature,  and  is  calculated 
to  have  a  very  important  operation  on  the  interests  of 
individuals  against  whom  it  is  directed ;  and  the  statute 
expressly  requires  that  the  creditors  ^^  shall  file  an  affi- 
davit or  affidavits  in  her  Majesty's  courts  of  bankruptcy, 
that  such  debt  or  debts  is  or  are  justly  due  to  him  or 
them  respectively,  and  that  such  debtor^  as  he  or  they 
verily  believe,  is  such  trader  as  aforesaid,  and  shall  cause 
him  to  be  served  personally  with  a  copy  of  such  affidavit 
or  affidavits.'*  Now  when  the  statute  speaks  of  a  debt, 
it  must  be  interpreted,  as  all  other  statutes  have  been 
when  using  that  term,  as  speaking  of  something  that 
has  all  the  l^al  requisites  that  can  constitute  a  debt, 
and  of  course,  consideration.  Accordingly,  under  the 
old  practice,  the  petitioning  creditor  being  required  to 
make  affidavit  of  his  debt,  that  affidavit  always  specified 
a  consideration ;  ^^  that  the  bankrupt  was  indebted  in 
1,00021''  and  so  on,  and^^  what  The  affidavit  to  hold 
to  bail  always  states  the  consideration.  [Sir  John 
Cross :  —  There  is  this  difierence :  In  the  act  of  parlia^- 
ment  which  requires  an  affidavit  to  hold  to  bail,  the 
act  requires  the  cause  of  action  should  be  stated.  This 
statute  requires  only  the  debt  to  be  stated.]  That  is 
very  true.  The  consideration  is  necessary  to  a  cause  of 
action;  so  it  is  for  a  debt*  The  statute  means  a  debt 
which  amounts  to  a  cause  of  action.  A  debt  which  would 
not  be  a  foundation  for  an  action  is  not  such  a  debt  ba 

o  3 


198  CASES  IN  BANKRUPTCY. 

1838.        the  statute  contemplated;  it  must  have  been  understood 

to  be  a  debt  having  all  the  requisites  which  are  essential 

Beown        in  order  to  found  proceedings  at  law.     The  13th  sec.  of 

irfhe^mSr  *®  ^  ^'  ^-  ^'  ^^'  ^^  "^^^^^  *^  ^"^  ^^  ^*^  superseded, 
of  is  this,  ^^  that  the  petitioning  creditor  shall,  before  any 

and  another,   commission  be  granted,  make  an  affidavit  in  writing  of 

the  truth  of  such  his  or  their  respective  debt  or  debts;" 

and  it  was  in  accordance  always  thought  requisite  to 

state  the  consideration.     Not  only  would  it  seem  to  be 

essential  to  be  a  compliance  with  the  statute  as  a  debt, 

but  there  is  no  debt  unless  the  constituents  of  a  debt  be 

set  out,  namely,  consideration.     To  call  a  sum  of  money 

a  debt  does  not  make  it  such ;  you  must  establish  it  to  be 

a  debt  by  showing  the  consideration.  It  may  be  morally 

and  justly  due, — the  parties  may  have  entered  into  a 

transaction  which  may  be,  in  foro  carucientuBj  constitutes 

something  due;  but  that  will  not  enable  them  to  issue 

a  fiat.     What  they  must  show  is,  that  there  is  what  the 

law  of  England  recognizes  as  a  debt  on  which  an  action 

could  be  maintained.    And  they  could  not  recover  on 

this  affidavit   It  is  extremely  material,  as  a  check  to  any 

abuse,  that  the  party  should  set  out  the  consideration. 

Qumef  whether      Again,  the  affidavit  states  that  the  petitioners  are  in- 

debt  under        debted  in  <<  50,000^  and  upwards.'*     In  order  to  make 

1  ftTvirt.  ^^^  ^^  ^^^  ^^  bankruptcy  by  noncompliance  with  the  pro- 
c  no.  8. 8.  is  visions  of  the  act,  the  creditor  must  show  there  was  a 
deposetoaddbt  debt,  and  a  debt  to  the  amount  Specified.  They  must  here 
Sr^^d^am  ^  prepared  to  satisfy  the  Court  there  is  a  debt  to  the 
establish  to  be    amount  of  50,000^     As  to  this  there  is  no  evidence ; 

nothing  but  conjecture.  This  is  not  like  the  ordinary 
mode  of  swearing  that  lOOL  and  upwards  is  due,  so  as 
to  constitute  a  good  petitioning  creditor's  debt ;  for  here 
the  debtor,  to  prevent  bankruptcy,  must  either  pay  the 
debt  stated  in  the  affidavit,  or  find  security  for  its 
amount  to  the  satisfaction  of  the  creditor,  or  give  bond. 
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with  sufficient  sureties,  to  pay  what  sum  may  be  reco-        1838. 
vered  in  an  action.     The  exigencies  of  the  case — giving        "T 
security  or  bond  —  will  vary  with  the  amount  sworn  to.        Brown 
And  what  can  be  a  more  glaring  abuse  of  this  process  T*"i*"^*^t'^' 
than  for  a  creditor   whose  debt  amounts  to  100/.  to  of 

Brown 

swear  to  a  debt  of  50,000/.,  putting  it  out  of  the  debtor's  ^nd  another. 
power  to  avoid  bankruptcy,  either  by  payment,  compro- 
mise, or  finding  sureties  ?  Sureties  for  the  real  debt 
might  be  found,  but  not  for  so  large  amount  as  50,000iL 
As  then  there  is  no  evidence  to  support  the  debt  of 
50,000^,  there  is  no  act  of  bankruptcy,  and  the  argu- 
ment reverts  to  this :  that  the  statute  having  enabled  a 
creditor,  who  must  specify  the  amount  of  his  debt,  to 
call  on  the  debtor  for  sureties  for  that  debt,  and  having 
declared  that  the  debtor  shall  become  bankrupt  unless 
he  find  sureties  to  that  amount,  the  statute  must  be 
understood  to  speak  of  a  creditor  to  whom  that  debt  is 
justly  due ;  it  must  speak  of  a  creditor  who,  when  his 
fiat  is  challenged,  proves,  to  the  satisfaction  of  the  tri- 
bunal before  whom  its  validity  is  questioned,  that  that 
debt  was  due.  If  it  was  not  due  there  is  no  act  of  bank- 
ruptcy, because  the  act  of  bankruptcy  which  is  com- 
mitted here  is  by  not  finding  sureties  at  the  demand  of 
a  creditor  whose  debt  amounts  to  50,000/^  which  the 
respondents  cannot  establish  themselves  to  be. 

We  must  then  call  the  attention  of  the  Court  to  the  Qtusn,  whether 
fact  that  the  petitioners  were  large  shareholders,  holding  ^^siSI^]£^ 
fifty  shares  each  in  the  bank.     There  is  no  leiral  com-  **>«  «t«tute 

•^  .  ^  1  &  2  Vict. 

petency  in  the  bank  to  sue.  No  action  can  be  brought  c.  96.  against 
by  one  of  a  firm  against  the  other ;  for  a  man  would  be  wkhout*iSere 
suinir  himself.     And,  in  the  next  place,  if  there  were  a  J^T^  *>«"  • 

^  ^  .  balance  struck, 

legal  competency,  there  would,  on  certain  terms,  be  a  and  a  debt  aa- 
right  to  an  injunction  in  equity.     The  fourth  section  of  jye  from  the 
the  1  &  2  Vict,  c  96.  would  cure  that  difficulty,  pro-  ^^• 
vided  the  creditors  could  show  there  ia  an  ascertained 

o  4 
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1888.        debt  on  which  these  petitioners  could  be  sued  at  law, 
J         ,       which  is  not  the  case.     In  ex  parte  HaU  the  case  rested 

Ex  parte  .  "* 

Brown        on  that  admission,     \lslix.  Anderdon : — We   shall   cure 

llJ^JhrmJtter  ^^^^  difficulty  by  an  affidavit  filed  this  morning,  and 

of  rely  on  a  debt  due  to  us  before  the  inspectorship  came 

Brown 

and  another.  ^"^  operation.]  We  shall  object  to  its  being  used.  It 
is  admitted,  then,  the  objection  is  good,  unless  it  is 
covered  by  an  affidavit  not  seen  by  us,  which  we  are 
sure  the  Court  will  not  sanction. 

Another  objection  to  this  fiat  is,  that  it  issues  against 
^.and^.cuiied  the  petitioners,  described  as  carrying  on  business  under 
the  firm  of  the  firm  of  ^^  The  Grove  Mills  Company ;"  and  it  is  now 
Beinir  i^^ted  ^isclosed  to  US  that  the  creditors  rely  on  a  debt  due  from 
to  C,  it  was  us  before  that  firm  came  into  existence, 
have  the  entire  But  the  main  objection  to  this  fiat  is,  that  it  has  been 
Se^'noB* °^  fraudulently  issued,  or  rather,  against  good  faith.  At 
(^.  and  ^.  being  the  outset  we  are  told  that  the  notice  was  merely  formal^ 

retained  only  as 

C'b  servants),     and  that  We  need  not  attend  to  it,  and  tlien  our  non- 
business should   attention  to  its  exigency  is  converted  into  an  act  of 

be  carried  on        ban  kr UptCV. 
under  the  firm  ^     *^ 

of  «  The  Grove 

p^y  »   ™"  Sir  J.  Cross: — If  you  show  them  consenting  parties 

QMere,  whether  ^o  the  nou- compliance  with  the  demand,  is  not  that  a 

a  fiat  issuuig  *■  ^ 

against  most  material  point?     Go  to  that  point  at  once.     Here 

carrying  on        ^^  ^  demand  made  on  you  for  50,000^  in  a  certain  form» 

^fi^  of  *^"  *"^  ^^  y^^  ^^  ^^^  comply  with  it  within  twenty-one 

**  The  Grove  days  you  are  a  bankrupt  on  the  twenty-second  day. 

,pany,"  no  debt  ^^^  ^°  J^u  show  that  during  the  twenty-one  days 

tSmfiM^of^^  either    the   demand  was  waived,   or    that  they  were 

firm,  is  valid.  Consenting  parties  to  the  delay? 

Mr.  Swanston  and  Mr.  Rogers: — 

That  we  can  do  without  a  doubt  On  the  24th  Oc- 
tober the  notice  is  given,  and  the  twenty-one  days 
would  expire  on  the  15th  November.     In  the  mean- 
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time  it  is  not  disputed  that  on  the  13th  November  there        1888. 
was. an  agreement  concluded  between  the  parties  wholly      J 

.       .  .  '^  ,  ^        Ex  parte 

invalidating  the  notice ;  an  agreement  under  which  the        Baoif  n 

petitioners  were  to  give  up  to  the  bank  all  their  pro-  t*"^*"^*^^ 

perty,  and  the  bank  were  to  give  releases.     Things  go  of 

on  towards  completion  of  the  arrangement  {See  the  sup^    ^^  another« 

phmental  petition),  and  the  only  obstacle  is  that  contained 

in  the  letter  of  the  27th,  which  says,  ^^  within  the  three 

days  disclosures  have  taken  place,  the  result  of  which  is, 

the  bank  order  all  further  proceedings  with  tha  proposed 

deeds  shall  be  stayed  for  the  present;"  not  absolutely 

stayed,  but  stayed  ^^  for  the  present ;"  and  then  the  letter 

still  goes  on  to   invite  further  communication,  in  the 

words,  ^^  I  shall  be  accessible  on  Monday  if  you  wish  to 

see  me  on  the  matter." 

But  there  was  a  conclusive  agreement  on  the  Idth. 
How  can  that  be  rescinded  ?  [Sir  John  Cross : —  Without 
going  back  to  the  date,  if  it  is  convenient  to  you,  con- 
fine your  attention  at  present  to  the  single  question, 
Whether,  on  the  16  th  day  of  November,  an  act  of 
bankruptcy  had  been  committed  ?  It  is  not  at  all  ma- 
terial what  happened  after  that  day,  if  there  was  an  act 
of  bankruptcy  then,  except  to  show  the  nature  of  the 
communication  that  was  taking  place  between  the 
parties.]  There  was  under  the  deed  an  engagement 
that  the  business  should  be  carried  on  under  the  inspec- 
tion of  the  bank.  That  deed  contained  an  express 
clause  that  the  petitioner  should  be  indenmified  against 
all  debts  contracted  and  all  contracts  entered  iato. 
When  the  deed  was  proposed  the  petitioners  required 
that  in  a  certain  event  the  bank  should  enter  into  an 
obligation  to  give  a  release.  The  scheme  of  arrange- 
ment may  be  stated  in  a  word.  The  bank  make  an 
allowance  to  the  petitioners ;  it  was  agreed  they  should 
conduct  the  business.     In  fact  the  bankers  were  the 
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18S8.       traders,  and  carried  it  on  to  all  intents  and  purposes, 
and  Messrs.  Brown  and  Company  remained  there  at  a 

S*  parte 

Bbowit       salary  as  their  agents,  subject  to  be  dismissed.     It  was  to 

and  another,    y^  carried  on  by  the  bank  as  long  as  the  debt  was  due 
In  the  matter  ^  ° 

of  to  them ;  if  the  debt  due  had  been  paid  oS,  then  there 

and  another.  ^^^  ^^  ^°^  ^  ^^  inspectorship.  The  bank  might 
wind  up  the  business  if  they  thought  fit.  Then  Brown 
and  Powell  say,  ^^  You  may  take  all  our  property,  and 
you  must  release  us  from  our  debt*^  That  was  matter  of 
dispute,  and  it  delayed  the  execution  of  the  deed  for 
some  months,  until  July,  when  a  memorandum  was 
setded  to  that  e£fect;  then  a  clause  was  introduced 
into  the  deed.  The  deed  was  executed  in  August  1837* 
The  deed  so  executed  contained  this  clause:  *<If  the 
bank  thought  fit  to  wind  up  the  concern,  they  were  to 
give  Broum  and  Powell  a  release.'' 

Now  we  say  on  the  3d  of  October  there  was  a 
meeting  of  directors  of  the  bank,  to  which  Mr.  Brown 
was  invited,  and  which  Mr.  Alexander  his  solicitor  was 
invited  to  attend.  The  chairman  and  some  other 
directors  came  out  of  the  board  room  to  them,  and 
announced  to  Mr.  Broum  that  the  directors  had  arrived 
at  the  resolution  that  this  business  should  be  wound  up. 
[Sir  John  Cross:  —  You  are  proceeding  now  to  argue 
you  were  entitled  to  a  general  release.  Allow  me  at 
present  to  confine  your  attention  to  what  passed  between 
the  parties  from  tlie  24th  of  October,  when  the  affidavit 
was  filed,  to  the  16th  of  November.]  What  passed  was 
this :  we  insisted  there  had  been  this  resolution  on  the 
3d  of  October.  Our  discussion  begins  with  a  letter  of 
the  6th  of  October.  The  resolution  of  the  3d  of  Octo- 
ber was  founded  on  the  result  of  inquiry  which  had 
been  begun  in  August  into  the  state  of  the  concern,  as 
to  whether  it  was  profitable ;  and  being  found  unprofit- 
able, en  the  3d  of  October  this  resolution  passed. 
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On  the  5th  of  October,  two  days  after  this,  Mr.  Akx*        1836. 

ander  writes  this  letter  to  the  solicitor  of  the  bank :  ^ 

JSjp  parte 
^  We  find  some  measure  must  be  adopted  to  bring        Brown 

this  account  to  a  close  with  your  clients,  the  bank,  and  .  »nd  another. 

we  therefore  hasten  to  request  that  you  will  let  us  have  of 

a  copy  of  each  of  the  deeds  of  mortgage,  &c  which    ^^^  toother. 

our  clients  have  executed  to  yours,  and  we  can  then, 

and  only  then,  advise  our  clients  with  any  advantage. 

Of  course  we  will  be  responsible  for  any  expense  of 

such  copies;  and  if,  when  you  transmit  them,  you  will 

name  the  day  on  which  you  will  be  attending  a  general 

meeting  of  the  board,  our  senior  partner  would  contrive 

to  meet  you  if  possible." 

On  the  22d  of  October  this  affidavit  of  debt  seems  to 
have  been  sworn.  It  was  presumed,  from  the  statement 
of  Mr.JacA^OTi,  it  was  a  mere  matter  of  form,  and  the 
petitioners  need  not  pay  any  regard  to  it.  It  is  true 
Mr.  Jaduon  goes  on  to  say  it  had  reference  to  a  bank- 
i^ptcy,  ^^  if  need  be  f^  but  that  statement  is  positively 
denied.  On  the  6th  of  November  a  bill  was  filed  by 
the  petitioners  against  the  bank,  requiring  them  to 
carry  into  e£Pect  their  agreement  by  which  they  were 
bound  to  execute  a  general  release  to  the  petitioners. 

The  affidavit  of  Mr.  Lewie  Alexander  will  state  the 
case  shortly  as  to  that  point. 

ilr.AnderdaH:  —  This    introduces    the    point   with  WhatiBsufB- 
respect  to  the  supplemental  petition;  you  are  about  to  Si^l^^OTto 
read  evidence  now  which  refers  exclusively  to  the  matter  l«*  "*  evidence 

,         ,       of  paitieular 

Stated  in  the  supplemental  petition.     The  objection  is,  (acts  t  It  is 

it  is  matter  which  is  not  in  the  original  petition,  and  it  ^^^,^act,  and 

cannot  be  read,  even  supposing  tliat  supplemental  peti-  g^«  j^  evidence 

tion  is  properly  before  the  Court,  which  I  contend  it  is  stances  on  which 

not ;  it  would  be  reading  in  support  of  it  an  affidavit  filed  ^/f^  jg 

before  that  petition  was  answered.     The  rule  is,  no  affi-  ^ui^^^* 
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1838.        davit  can  be  read  in  support  of  a  petition  which  is 
sworn  before  the  petition  was  answered. 

Ex  parte 

and  another.        SirtTbAn  Cross: — Until  it  is  read  I  cannot  tell  whether 
In  the  matter  jj.  jg  material  in  support  of  the  original  petition.     I  must 

Brown        first  have  it  read  to  know  whether  it  is  relevant, 
and  another. 

Mr.  Anderdon: — Your  honour  will  take  a  note  of  the 
objection. 

(An  affidavit  was  then  read  of  the  facts,  as  detailed 
in  the  supplemental  petition,  which  occurred  on  the 
13th  November,  when  the  agreement  of  that  date  was 
entered  into.) 

.  Sir  J.  Crass: — The  first  question  is,  Whether  or  not 
that  agreement  was  a  security  to  the  satisfaction  of  the 
creditor  at  that  time,— complying  with  the  exigency  of 
the  statute  ? 

"M-T.  StDonston  Rnd  Mr,  Roffers :  —  That  is  one  point 
we  intend  to  submit  (Further  parts  of  the  same  affi- 
davit were  read,  detailing  the  facts  mentioned  in  the  sup- 
plemental petition  subsequent  to  the  13th  November.) 

Mr.  Anderdon: — The  same  objection  applies  to  this 
part  of  the  affidavit 

Sir  J.  Cross: — What  is  the  objection  ? 

"Mr.  Anderdon: — My  objection  is,  the  matter  disclosed 
in  this  affidavit  is  not  in  issue ;  all  those  matters  pos- 
terior to  the  11th  of  November. 

Sir  John  Cross : — It  is  a  material  question,  whether 
or  not  the  agreement  of  the  13th  of  November  was 
taken  as  a  security  to  the  satisfaction  of  the  credi- 
tors. Every  thing  that  bears  on  that  question  must  be 
material ;  and  the  act  of  the  parties  subsequently  to  the 
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13th  of  November  can  be  no  otherwise  material  than  to        1838* 
show  that  that  was  a  security  so  accepted,  or  else  sub-         ' 
sequently  that  the  company  consented  to  the  nonpay-        Brown 

ment  of  the  debt  within  the  time.  and  another. 

in  the  matter 

Mr.  Jnderdan : — They  have  not  set  it  up.     There  is        Browm 
no  such  allegation.  and  anotheri 

Sir  John  Cross; — There  is  no  specific  allegation  to 
that  effect,  but  generally  it  was  not  an  act  of  bank- 
ruptcy; and  to  make  it  an  act  of  bankruptcy  or  not, 
these  circumstances  become  very  material. 

Mx.Swcmston  and  Mr^Boffers: — The  petition  states 
the  institution  of  the  suit:  ^^That,  under  the  circum- 
stances aforesaid,  your  petitioners,  on  or  about  the  6th  of 
November,  filed  their  bill,  claiming  to  be  entitled  to 
such  general  release  and  discharge  as  aforesaid,  and 
otherwise  to  the  benefit  of  the  aforesaid  deed  and 
arrangement  witli  your  petitioners,  and  such  suit  is  still 
pending  in  the  said  Court;  but  upon  the  said  banking 
company,  by  its  officers,  being  served  with  the  subpoenas 
to  appear  to  and  answer  the  said  bill,  entered  into  a 
negotiation  for  a  compromise  with  your  petitioners  in 
respect  of  the  matters  aforesaid,  and  thereupon  it  was 
agreed,  on  behalf  of  the  said  banking  company,  that  they 
should  give  and  execute  to  your  petitioners  such  release 
as  was  and  is  claimed  by  them  as  aforesaid,  and  that 
the  said  banking  company  should  pay  the  outstanding 
debts  and  liabilities  of  the  aforesaid  concern." 

iix.Anderdon: — How  can  it  be  pretended  a  special 
agreement  bearing  date  the  13th  of  November,  and  all 
the  consequences  incident  to  that  case,  can  be  compre* 
hended  within  those  words,  ^  that  an  agreement  was 
come  to^  that  the  banking  company  should  give  and  exe- 
cute to  the  petitioners  a  release,"  &c.  ? 


and  another. 
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1838.  Sir  John  Crost: — A  negotiation  was  entered  into. 

Does  not  that  lay  it  open  to  the  parties  who  allege  the 

Brown       &ct  of  such  a  negotiation  to  show  the  circumstances  of 

of 
Brown  Mr.  Anderdan  : — With  great  deference,  I  should  say, 

decidedly  not.    The  rule  is,  not  only  to  state  the  fact, 

but  to  state  the  circumstances  on  which  you  found  the 

conclusion  of  fact.     That  which  is  now  contended  for 

would  be  at  yariance  with  sound  rule  of  pleadings. 

Sir  John  Cross ; — We  are  not  talking  of  the  supple- 
mental petition,  but  the  affidavit 

Mr.  Anderdon :  —  They  have  thought  it  advisable  to 
file  a  supplemental  petition  of  considerable  length,  com- 
prehending every  one  of  these  fiusts. 

Sir  John  Cross  : — At  present  this  is  out  of  sight. 

Mr.  Anderdon : — I  use  that  with  reference  to  this,  to 
show  their  own  sense  and  view  of  the  materiality  of  a 
record  to  justify  that  evidence.  In  any  other  court  of 
judicature,  law  or  equity,  no  one  could  contend  for 
one  moment  all  these  special  circumstances  could  be 
introduced  into  evidence  without  the  necessary  aver- 
ment The  extent  of  one's  experience  in  bankruptcy  is 
to  show  that  all  the  matters  you  rely  on  in  affidavits  are 
invariably  stated  in  your  petition.  It  would  be  quite 
abhorrent  to  all  safe^  of  parties  in  pleading,  if  this  affi- 
davit can  be  let  in  on  this  averment;  namely,  *'a  nego- 
tiation was  entered  into  for  a  compromise  with  your 
petitioners  in  respect  of  the  matters  aforesaid,  and 
thereupon  it  was  agreed  to,  on  behalf  of  the  said  banking 
company,  that  they  should  give  and  execute  to  your 
petitioners  such  release ;"— being  perfecdy  clear  the 
terms  of  that  agreement  are  material  to  our  case.    It  is 
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manifest  the  agreement  of  the  13th  is  a  conditional        18S& 
agreement     The  evidence  does  not  support  it.  

Er  parte 

Sir  John  Cross : — That  is  an  argument  on  the  weight    ^nd  another. 

of  evidence,  after  it  has  been  heard.  In  the  matter 

of 

Mr.  .^I7u2er(2(m.*«— Independent   of   the   necessi^  of    and  another, 
putting  all  these  matters  in  issue,  when  you  look  at  the 
evidence,  it  does  not  support  the  averment. 

Sir  John  Cross : — It  appears  to  me  that  the  allegation 
in  the  petition,  that  *^  subsequent  to  the  filing  of  the 
affidavit  a  n^otiation  was  entered  into  between  the 
parties,''  lets  in  all  matters  touching  and  relating  to  that 
negotiation ;  and  it  seems  to  me  that  the  evidence  of  the 
agreement  of  the  Idth  of  November  is  relative  to  the 
part  of  that  n^otiation.  (The  affidavit  was  then  con- 
tinned,  letting  in,  in  effect,  all  the  matters  stated  in  the 
supplemental  petition.) 

Sir  John  Cross : — (Addressing  the  counsel  for  the 
defendant.)     Do  you  see  any  objection  to  trying  the  ' 

act  of  bankruptcy,  first  ? 

Mr.  Anderdonj — The  petitioners  counsel  have  built 
a  great  portion  of  their  argument  on  the  fact  of  an 
oppression  exercised  by  the  parties,  who»  having  no 
debt,  have  sworn  to  a  debt  of  50,000/1  That  is  mis- 
apprehension on  the  other  side ;  we  distinctly  show  a 
line  was  drawn. 

SiiJohn  Cross: — As  yet  that  has  not  become  mate- 
rial. Without  going  into  that  argument,  do  you  see 
any  objection  to  our  trying  the  act  of  bankruptcy  first, 
before  we  go  into  the  question  of  debt  ? 

Mx.Anderdon: — There  is  no  objection  to  the  act  of 
bankruptcy  raised  by  the  petitioners,  with  the  exception 
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1838.        of  the  consideration  not  being  stated  on  the  face  of  tbe^ 

affidavit;  and  the  next  point,  it  is  an  oppressive  trans* 

Brown        action,  because  50,00021  is  not  due ;  and  next  they  say 

I^i*"**'!!^''    ^^^®  ^^  *  misdescription,  or  something  is  said  about  the 

of  Grove  Mills :  those  are  the  only  objections  they  have 

Brown         ^i 

and  wiotber.    *^^^' 

« 

Sir  John  Cross: — But  what  they  say  is  this;  you  say 
they  committed  an  act  of  bankruptcy  on  the  16th  of 
November,  which  was  the  22d  day  after  they  had  been 
served  with  the  notice  to  pay  the  debt  to  the  amount  of 
bOfiOOL  On  that  day  then,  by  way  of  nonpayment, 
they  committed  an  act  of  bankruptcy.  Now,  in  answer  to 
that,  it  is  stated  that  you  consented  to  the  nonpayment 
on  that  day.     That  is  the  first  point 

Mr.  Anderdan: — That  is  an  equitable  objection  to  the 
fiat. 

A  creditor  Sir  JoAn  Cross: — It  is  like  consenting  to  any  other 

assendng  to  an     «       ,  */•  ...  i-         . 

act  of  bank-       bankruptcy,     it  a  petitioning  creditor  is  consenting  to 
IlJdlhi^^of  ^  *^*  ^^  bankruptcy,  can  he  take  advantage  of  it  ? 

it  to  support  a 

fi»t.  Mr.  Anderdon : — That  confirms  the  act  of  bankruptcy, 

and  makes  it  equitable. 

Sir  Jahn  Cross: — Is  it  an  act  of  bankruptcy  at  all? 

Mr.  Anderdon: — Incontestably.  All  the  cases  would 
show  that  is  a  case  in  equity,  and  not  a  legal  invalidity 
to  the  fiat 

Sir  John  Cross: — The  first  question  raised,  which  is 
the  most  material  to  come  to  at  first,  is.  Whether  or  not 
the  debt  not  being  paid  within  twenty-one  days, — ^whe- 
ther it  was  by  your  consent?  Did  you  consent  to  the 
delay  of  payment,  which  delay  constitutes,  as  you  say, 
the  act  of  bankruptcy  ?    The  first  question  is,  Were  you 
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a  consenting  party  to  that  delay  ?     The  second  question         1838. 

is,  which  comes  to  the  same  point,  Whether  or  not  you 

did  not  within  the  twenty-one  days  accept  of  a  secu-        Brown 

rity  that  was  then  satisfactory  to  you  ?     Now  those  are  i*"fh*"|JJaaer 

the  two  points   to   which   we   should  first  direct  our  of 

_-.      .•  Brown 

^"^«tl^"-  and  another. 

M.r.  Anderdon:  —  Both  of  which  affirm  the  legal 
validity  of  the  fiat. 

Sir  J.  Cross: — They  affirm  nothing.  Admitting  for 
argument  sake  it  would  amount  to  an  act  of  bank- 
ruptcy, nobody  seems  to  question  if  you  had  given  your 
notice,  and  had  done  nothing  during  twenty-one  days, 
and  had  a  good  debt  to  the  amount  of  50,000^,  then 
there  was  an  act  of  bankruptcy ;  but  it  is  said,  there  has 
been  no  act  of  bankruptcy  of  which  you  could  avail 
yourself  if  you  were  consenting  parties  to  the  act  of 
which  you  now  complain,  or  if  you  accepted  the 
security. 

Mr.  Anderdon: — That  affirms  the  legal  validity  of  the 
fiat,  but  precludes  those  who  have  been  interested  in 
taking  it  out  in  that  view  of  the  case  from  availing 
themselves  of  it;  that  reduces  it  to  the  equitable  case. 

Sir  John  Cross: — You  may  so  put  your  argument 

Mr.Sioanston: — Our  case  is  as  your  Honour  has  had 
the  goodness  to  put  it:  That  we  have  on  the  Idth  of 
November  secured  the  debt  to  the  satisfaction  of  the 
creditor :  we  are  bound  either  to  pay  or  to  secure  it  to 
the  satisfisustion  of  such  creditor.  We  have  done  it  on  the 
13th  of  November;  we  then  gave  security.  It  was  not 
until  seventeen  days  afterwards  they  said  they  were  dis- 
satisfied. It  is  an  ex  post  facto  operation. 
Vol.  I.  p 
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1 838.  Mr.  Afiderdon  and  Mr.  Bacon : — There  is  no  allegation 

on  that  subject.    [Sir  John  Cross: — I  understand  the 

BaowN       affidavits  in  support  of  the  original  petition  stated, 
and  another.   amQng  other   diings,   the   agreement  of  the  13th   of 
of  November.]   [Mr.  Swanston : — If  I  allege  an  agreement, 

and  anoSer.  *^°^  ^  "°^  entided  to  prove  what  it  is  ?]  There  is  no 
allegation  in  the  petition  on  the  subject  [Sir  John 
Cross  •-^— There  is  no  specific  allegation  to  that  effect. 
They  say  there  was  a  negotiation ;  when  the  statement  of 
that  negotiation  is  laid  before  the  Court,  arises  the 
question,  whether,  in  the  progress  of  that  negotiation  you 
did  not  enter  into  an  agreement  which  was  an  acceptance 
of  satisfaction.]  We  are  not  disputing  the  view  the  Court 
takes  of  it;  all  we  say  is,  there  is  no  allegation  that  any 
thing  was  done  in  consequence  of  it,  or  any  security 
was  given,  or  that  any  agreement  was  come  to  between 
the  parties  which  should  satisfy  the  requisition  of  the 
act 

Mr.  Swanston  and  Mr.  Rogers :  — 

What  is  alleged  is,  there  was  an  agreement  between 
the  parties ;  that  lets  us  in  to  prove  the  circumstances 
and  the  terms  of  the  agreement;  when  we  have  done  so, 
then  the  question  arises  immediately  in  your  Honour^s 
mind.  Here  is  a  security  given  according  to  the  terms  of 
the  statute.  That  has  been  a  point  on  which  we  much 
rely.  Upon  the  terms  of  the  statute,  if  the  debtor 
secures  a  debt  to  the  satisfaction  of  the  creditor,  there 
is  no  act  of  bankruptcy.  We  say  none  has  been  com- 
mitted, because  the  terms  of  the  statute  have  been 
complied  with. 

We  will  call  your  attention  now  to  the  affidavits  on 
the  other  side.  On  the  point  of  the  act  of  bankruptcy 
Mr.  Jackson  says,  '^  True  it  is,  as  agent  and  on  behalf  of 
the  banking  company,  he  intimated  to  said  Thxmas 
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Bruton  PoweU  that  a  notice  would  be  served  upon  them         1838. 

(meaning  thereby  a  demand  of  payment  of  the  debt  due 

from  them  to  the  said  banking  company ),  and  that  he        Baown 

at  the  same  time  assured  him  that  such  notice  would  be    and  another. 

In  the  matter 

a  matter  of  form,  and  they  need  be  under  no  appre-  of 

hension  concerning  the  same;  but  deponent  at  the  same  ^^^  mcthsr 
time  intimated  to  him  that  such  notice  would  be  given 
as  preparatory  to  a  bankruptcy  in  case  of  need,  but 
that  it  would  not  be  acted  upon  if  Messrs.  Braum  and 
PoweU  honesdy  gave  up  all  their  estate;  and  such  inti- 
mation was  given  under  the  assurance  and  impression 
that  the  estate  was  as  represented  by  Messrs.  Brown  and 
Powell;  and  it  was  in  this  sense,  and  with  reference  to 
this  step,  and  under  such  assurance,  that  deponent  said 
that  the  notice  would  probably  be  matter  of  form: 
That  such  notice  was  not  in  fact  acted  upon  until  a  dis- 
covery had  been  made  that  Messrs.  Brown  and  PoweU 
had  abstracted  from  the  concern,  and  appropriated  to 
their  own  use,  several  large  sums  of  money,  as  is  herein- 
after more  particularly  set  forth." 

There  is  an  affidavit  of  Mr.  Wtnterbottom%  who  is  a 
material  deponent  on  this  point.  He  does  not  contra- 
dict one  word;  he  does  not  traverse  the  allegation  in 
Mr.  Akxander^s  affidavit  On  the  contrary,  as  he  had 
alluded  to  the  release  which  had  been  agreed  upon,  so 
he  says,  the  reason  why  the  said  alleged  agreement  of 
the  13th  of  November  had  not  been  performed,  was  the 
discovery  and  disclosure  of  various  transactions  of  Brown 
and  PoweU  in  receiving  money,  and  otherwise^  in  express 
contravention  of  the  terms  of  the  deed  of  inspection, 
and  the  good  faith  and  understanding  of  the  parties, 
both  before  and  since  the  said  13th  of  November,  which 
were  considered  by  the  said  board  of  directors  to  be 
such  flagrant  instances  of  breach  of  faith  on  the  part  of 
the  said  Messrs.  Brown  and  PoweUj  and  such  direct  and 

p  2 
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1838.        wilful  breaches  of  their  covenants  contained  in   ttie 
said  deed  of  inspection,  as  not  to  entitle  them  to  the 

Hos  parte  , 

BiiowN        benefit  of  the  said  agreement;  and  moreover  that  it  was 

and  another,    impossible  the  said  board  of  directors  could  rest  satis- 
In  the  matter       *^ 

of  fied  that  there  were  not  other  instances  not  yet  dis- 

and  another,  closed  of  sums  of  money  having  been  appropriated  by 
the  said  John  Brawn  and  Thomas  BruUm  Powell  to  their 
own  use,  without  the  knowledge  and  consent  of  the  said 
inspector  or  the  said  banking  company,  which  ought  to 
have  been  paid  over  or  accounted  for  by  them  to  the 
said  banking  company,  pursuant  to  the  terms  of  the  said 
deed  of  inspection."  Believes,  "  that  but  for  the  dis- 
coveries ofrthe  improper  appropriations  aforesaid  by  the 
said  Messrs.  Brown  and  Powell^  of  monies  legally  and 
equitably  belonging  to  the  said  banking  company,  the 
said  agreement  of  the  Idth  of  November  last,  and  the 
draft  release  and  assignment,  and  general  release  and 
assignment  founded  thereon,  would  have  been  fully 
performed  and  executed  by  the  said  banking  company." 
Then  let  us  see  what  happened  on  the  3d  of  October. 
Neither  the  chairman  nor  one  of  the  directors  make 
any  affidavit  as  to  the  point  But  nothing  can  be 
more  absurd  than  these  allegations,  if  they  remained 
totally  unanswered,  in  application  to  this  case.  In  his 
letter  Mr.  fVinterbottom^  on  the  30th  November,  says, 
"  within  three  days  the  discovery  has  been  made." 
No  man  has  pledged  his  oath  to  any  day.  We  ask 
a  release,  with  a  clause  making  that  release  void  in 
case  we  conceal  any  property  to  which  these  gentlemen 
are  entitled.  They  say  you  are  not  entitled  to  a  re- 
lease, because  you  have  not  given  up  the  property.  We 
ask  you  only  to  give  us  a  release,  the  condition  of  which 
we  have  given  up.  We  answer  tliis  charge  of  misappro- 
priation by  affidavits  filed  this  morning.  It  appears 
these  pretended  transactions  were  known  to  the  bank ; 
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the  officers  of  the  bank   were   parties  to  them.     We        1838. 

have  now,  and  we  tender  to  them,  the  bill  for  1,000/.,        

which  they  pretended  to  have  been  improperly  with-        Brown 

held ;  a  bill  drawn  by  one  of  their  officers,  which  had    and  another. 

^     ^  In  the  matter 

been  handed  over  by  their  own  officer  to  us,  and  which  of 

is  now  ready  to  be  handed  over  to  them.     We  trust  the    nn^anot'her. 
Court  will  be  quite  satisfied  in  the  overwhelming  objec- 
tions to  which  this  fiat  is  exposed ;  there  is  quite  suffi- 
cient to  bring  it  to  an  end. 

Upon  the  question  of  the  sufficiency  of  the  debt,  there  Quart,  how  for 
is  the  case  of  Tatlock  v.  Smith  (a) ;  and  we  cite  it  to  ^nded  at  law 
establish  the  proposition,   that   the   agreement  of  the  hy  the  subsist- 

^      ^  '  o        ^  ^nce  of  a  trust 

Idth  November  has  actually  suspended  this  debt  alto-  deed  for  the 
gether,  and  therefore  the  debt  is  gone  at  law.     Having  ^^8,  signed  by' 
established  that  the  contract  was  continued  up  to  the  |Jj,j^^/o^7' 
issuing  of  the  fiat,  the  proposition  is,  on  this  case,  that  «»  /en,  so  as  to 

111  till  become  inca^ 

the  debt  was  suspended  by  that  contract.  pable  of  sustain- 

The  circumstances  of  the  case  of  Tatlock  v.  Smith  ^^^  *  ^*** 
were  these,  "  That  by  an  agreement  between  the  defen- 
dants and  their  creditors  all  the  defendant's  stock  in 
trade  was  placed  in  the  hands  of  trustees  for  the  benefit 
of  the  creditors,  and  the  defendants  were  to  execute  to 
the  trustees  a  conveyance  of  all  their  estate,  in  which 
deed  were  to  be  inserted  all  the  other  usual  clauses. 
The  trustees  carried  on  the  defendant's  business ;  paid 
the  creditors  10*.  in  the  pound.  They  then  tendered 
for  execution  by  the  defendant  a  conveyance  of  all  their 
estate,  containing  a  clause  of  release,  which  the  defen- 
dant objected  to  as  insufficient,  and  refused  to  execute 
the  conveyance.  The  instrument  not  having  been  exe- 
cuted by  all  the  creditors,  a  meeting  at  which  the 
defendant  was  called  on  to  execute  was  adjourned,  that 
the   signature   of  every  creditor   might   be   obtained. 

(a)  6  Bing,  339, 

p  3 
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188&       Held,  that  plaintifis  who  as  creditors  were  parties  to  the 
_,  above  agreement,  could  not  sue  for  their  original  debt, 

Ex  portff 

Brown       at  least  till  the  conveyance,  such  as  it  was,  had  been 
^ihei^&  executed   by  all   the   creditor   and  refused   by  the 

of  defendants." 

and  another.  Therefore  from  this  case  we  submit  to  your  Honour 
this  proposition,  that  while  that  contract  remained  in 
subsistence  the  debt  was  entirely  suspended,  and  that 
there  was  no  debt,  be  it  what  it  may ;  legal,  or  what- 
ever it  may  be,  it  was  suspended  by  the  operation 
and  subsistence  of  that  agreement  down  to  the  date  of 
the  fiat 

Sir  John  Cross:  —  (Addressing  the  respondent's 
counsel.) 

Allow  me  to  call  your  attentions  to  the  state  in 
which  the  matter  is  at  present.  You  are  considered  as 
having  shown  a  primd  fctcie  act  of  bankruptcy,  unless 
they  can  impeach  it  by  showing  the  act,  such  as  it  was^ 
was  done  by  your  consent,  and  that  you  accepted  a 
security.  They  have  gone  into  that  case,  and  now  per- 
haps the  best  course  will  be  for  you  to  meet  that  case 
with  all  the  circumstances  which  you  think  bear  on  that 
question. 

The  single  question  to  which  for  the  present  I  am 
confining  my  attention,  and  I  wish  at  the  same  time  to 
confine  the  attention  of  counsel,  is  the  question  of  the 
act  done  by  the  parties  after  filing  the  affidavit,  and 
until  the  16th  of  November. 

Mr.  Anderdon  and  Mr.  Bacon: — That  will  admit  there 
was  a  debt  of  50,0002.  and  upwards,  or  50,00021  due  at 
the  time  when  the  notice  was  given.  If  that  is  conceded 
on  the  other  side  then  we  shall  know  how  to  proceed  on 
that  part  of  the  case. 
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Sir  John  Cross: — They  concede  it  for  the  sake  of       1838. 
argument;  for  the  present  you  may  take  it  so;  but 
they  say,  whether  it  is  50,0002.  or  500,000/.,  there  is        Brown 
no  act  of  bankruptcy  committed  before  the  16th  of  i^^fhrmaSer 
November.  of 

Brown 
Mr.  Jnderdon  and  Mr.  Bacon  :—  "°^  •'^^'*'^'- 

Their  objection  to  the  act  of  bankruptcy  is  founded 
on  three  distinct  subjects.  First,  they  say  that  there  is  no 
consideration  stated  on  the  face  of  the  affidavit,  there- 
fore you  cannot  sustain  the  (iat  within  the  terms  of  the 
act  of  parliament. 

Then  the  next  point  they  make  is,  that  there  was  no 
proper  affidavit  to  support  the  fiat,  independent  of  the 
first  question  of  there  being  no  consideration  upon  the 
face  of  the  affidavit. 

And  thirdly  comes  the  point  suggested  by  the  Court. 
The  first  objection,  namely,  that  there  was  no  con- 
sideration stated  on  the  face  of  the  affidavit,  has  been 
illustrated  by  the  other  side  by  reference  to  the  practice 
in  bankruptcy,  which,  it  is  asserted,  requires  the  whole 
of  the  consideration  to  be  stated.  Now  that  is  a  com- 
plete mistake,  because  not  only  is  it  so  held  by  cases, 
but  the  present  Lord  Chancellor  has  decided  that  it  is 
not  necessary,  in  an  affidavit  to  support  the  fiat,  to  state 
the  consideration,  (a) 

That  was  a  case  in  which  the  bankruptcy  office  had 
refused  to  receive  an  affidavit  of  debt  because  it  did  not 
state  the  consideration.  It  has  been  held  by  Lord 
Eldan^  ex  parte  Bryant  (5),  then  cited  to  the  Lord  Chan- 
cellor, that  the  consideration  for  the  debt  need  not  be 


(a)  Mr.  Anderdon  was  counsel  in  the  case  here  alluded  to ;  but  we 
have  not  been  able  to  obUun  its  name  or  date.  See  ex  parte  Harmon^ 
S  &/.  ^  J.  S6.    Co,  B.  If.  8. 

(b)  1  Fes.  ^  B.  211 ;   S  Rose,  1. 
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1838.        stated  in  the  petitioning  creditor's  affidavit;  and  on 

citing  this  case  before  his  Lordship,  and  time  taken  to 

Ba^N        consider,  he  made  an  order  to  admit  such  an  affidavit; 

and  another.    ^^^^  ^  f^^^  y^^  issued  on  the  affidavit  so  framed.     Why 

In  the  matter  *•      i  t       i  j      n 

of  is  the  affidavit,  which  is  simply  confined  by  the  words  of 

anf  another  *®  statute  to  an  allegation  that  the  party  is  "justly  and 
truly  indebted  "  to  them  in  such  a  sum,  defective  ?  He  is 
merely,  by  the  words  of  the  act,  to  file  an  affidavit,  in  a 
particular  place,  that  such  debt  or  debts  is  or  are  justly 
due  to  him  or  them  respectively,  and  that  such  person  is  a 
trader.  There  is  not  one  word  of  consideration  in  the  act ; 
and  to  imply  that  to  be  necessary  would  be  to  introduce 
words  which  are  quite  beside  the  question  when  you  are 
merely  asking  what  the  statute  requires. 

Sir  John  Cross : — I  have  regretted  I  have  not  had  the 
good  fortune  to  make  myself  understood.  I  have  par- 
ticularly requested  you  would  confine  your  attention  for 
the  present  to  the  question,  whether  or  not  these  parties 
committed  a  default,  between  the  24th  of  October  and 
the  16th  of  November,  to  constitute  an  act  of  bank- 
ruptcy ?  That  is  the  question  which  I  have  endeavoured 
to  confine  counsel  on  both  sides  to  for  the  present. 

Mr.  Anderdon  and  Mr.  Bacon : — It  is  clear  they  have 
committed  a  default.  Do  they  show  they  have  complied 
with  the  requisites  of  the  act  ?  The  obligation  is  with 
them.  [Sir  John  Cross : — They  show  this :  that  as  to 
their  not  complying  with  your  demand  for  payment, — 
prompt  payment  of  50,0002!^, — that  you  were  consenting 
to  the  nonpayment  of  the  money  down  to  the  16th  of 
November.  That  is  what  they  contend.]  But  we  say 
that  objection  does  not  arise  on  the  face  of  the  petition. 
They  do  not  say  by  the  petition  they  have  done  it,  or  by 
the  affidavit;   they  do  not  make  it  part  of  their  case. 


CASES  IN  BANKRUPTCY.  217 

They   do  not  state   their  case   on  this  ground,   that        1838. 
with  reference  to  any  thing  that  took  place  between  the        — 
parties,  we  did  them  damage  in  taking  out  this  fiat        Bbown 
They  do  not  say  they  have  been  precluded  or  delayed    and  another, 
firom  complying  with  the  notice  because  we  proceeded  of 

with  the  negociation  or  compromise.    Had  they  said  so,     ^^^  another, 
what  would  our  defence  have  been,  now  partially  only 
adverted  to  ?     Why,  that  the  petitioner  knew  all  along, 
while  we  were  going  along  with  them,  we  told  them  dis- 
tinctly we  should  sue  out  the  fiat,  and  therefore  we  gave 
them  no  indulgence.   If  that  is  so,  the  whole  case  would 
fall  to  the  ground ;  that  is  now  asserted.     And  there- 
fore, under  these  circumstances,  it  would  be  most  mate- 
rial, in  reference  to  a  case  of  this  great  weight  and 
magnitude,  that  the  Court  should  find  materials  on 
which  it  should  act;  and  the  principle  of  that  is  this: 
it  is  not  enough  for  the  judge  to  suggest  that  which  he   owbtb,  the  po- 
thinks  would  found   an  equity;   you  must  find  that  iu^^jg*]^ 
case  proposed  by   the  petition  and  the  parties;  and  equity  to  the 

pftrtiesy  who 

for  this  reason,  that  the  parties  address  themselves  to  have  not  them- 
the  defence  of  a  case  so  shaped.  Our  case  would  ^  J^the^cord 
have  been   completely   altered.     The  evidence  which  or  caUed  the  at- 

,  tention  of  their 

we  should  rely  upon  as  now  satisfactory  t6  establish  opponents  to  it, 
those   facts  would  be  the  very  communication  which  them  to  point 
they  so  triumphantly  take  out  of  Mr.  Jackson'9  mouth  to^TmodTof 
to  support  the  view  of  your  Honour ;  and  to  say  you  looking  at  it 
can  torture  an  expression  made  by  our  side,  addressed 
to  a  totally  distinct  subject,  not  guarded  by  any  of  the 
provisions  which  would  accompany  a  statement  made, 
addressed  to  a  particular  equity, — that  that  can  be  read 
against  them  to  establish  an  equit}'  not  in  the  pleadings, 
would  be  monstrous.     The  Court  should  decide,  Secun^ 
dum  allegata  et  probata.     [Sir  John  Cross : — The  ques- 
tion is,  do  you  prove  a  default  committed  ?     That  is 
the  question.     The  burden  of  proof  of  the  commission 
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1838.  of  that  de&ult  is  on  you.  You  have  made  a  primdfiuu 
""~"  proof  by  the  nonpayment;  then  the  question  is  raised, 
Brown        whether  or  not  all  the  circumstances  taken  together  are 

and  another.    jjq|.  ^  j^g  considered.]     That  is  not  their  case.    It  is  a 
In  the  matter  ,  ''  ,  , 

of  negative  proposition ;   the  affirmative  rests  with  them* 

and  another.  Th^"^  ^^"^  petition  expressly  shows  they  have  not  com- 
plied with  it.  They  do  not  put  it  on  the  ground  they 
have  not  complied  by  reason  of  our  misconduct  and 
default.  They  say  they  were  entitled  to  their  release, 
and  we^  by  refusing  to  give  the  release^  are  entirely  in 
default  throughout ;  and  there  hangs  the  matter, — not  on 
the  ground  of  our  waiting  until  the  I3th.  Would  any 
hody  say,  pending  arrangements  with  a  view  to  wind  up, 
if  they  could,  amicably,  that  a  man's  action  can  be 
restrained,  unless  there  is  something  in  his  conduct 
which  makes  it  inequitable  in  him  to  prosecute  his  legal 
remedy?  Unless  there  is  an  express  or  an  implied  under- 
standing the  party  shall  not  proceed,  on  what  ground 
can  it  be  said  the  pendency  of  such  a  proceeding  pre- 
vents proceedings  in  an  action  ?  They  admit  altogether 
that  to  be  their  case.  How  can  we  affirm  a  negative  ? 
We  ask  them  to  make  out  the  fact  that  they  have  given 
satisfaction.  It  is  their  case ;  not  ours.  There  is  no- 
thing in  the  pleadings  that  can  warrant  the  assertion 
that  they  have  done  so. 

Sir  John  Cross: — The  counsel  having,  I  presume, 
before  this  petition  came  into  their  hands,  been  in- 
structed to  dispute  the  question  about  the  title  for 
release^  they  have  come  here  armed  fully  to  discuss  that 
question.  It  struck  me,  nevertheless,  that  there  was 
another  incidental  and  a  shorter  question  to  be  con- 
sidered in  a  court  of  bankruptcy,  which  was,  whether 
the  act  of  bankruptcy  had  or  not  been  committed.  It 
was  not  for  me  to  decide  the  question  which  is  depending 
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in  the  Court  of  Chancery,  and  where  it  will  be  much        1838. 

better  decided  than  I  can  decide  it  here.  I  have  thrown        

out  the  preliminary  question,  whether  or  not  the  default       B&owm 

I  have  so  often  alluded  to  has  in  truth  been  committed*  I  ,  «nd  «no'hcr. 

In  the  matter 

was  going  to  call  your  attention  to  the  allegation  in  the  of 

petition,  which  opens  a  way  to  the  present  question :— ^  and  another 
<<  That  under  the  circumstances  aforesaid,  your  peti- 
tioners, on  the  6th  of  November,  and  prior  to  the  issuing 
of  the  fiat,  filed  their  bill  of  complaint  in  the  High 
Court  of  Chancery,  claiming  such  general  release ;  but 
upon  the  said  banking  company,  by  its  officers,  being 
served  with  the  subpoenas  to  appear  to  and  answer  the 
said  bill,  entered  into  a  n^ociation  for  a  compromise 
with  your  petitioners  in  respect  of  the  matters  aforesaid ; 
and  thereupon  it  was  agreed  to,  on  behalf  of  the  said 
banking  company,  that  they  should  give  and  execute  to 
your  petitioners  such  release  as  was  and  is  claimed  by 
them  as  aforesaid,  and  that  the  said  banking  company 
should  pay  the  outstanding  debts  and  liabilities  of  the 
aforesaid  concern." — There  is  an  express  allegation  of 
an  agreement  made  subsequent  to  the  6th  of  November, 
and,  consequently,  subsequent  to  the  time  when  the 
peremptory  demand  was  made^  and  notice  served  re- 
quiring prompt  payment  of  50,000 JL  That  seems  to  me 
clearly  to  open  the  way  to  the  point  we  are  discussing. 

Mr.  Anderdon  and  Mr.  Bacon : — It  may  be  said  to 
open  the  way  to  the  equitable  point,  which  may  depend 
on  the  conduct  of  the  parties ;  but  as  your  Honour  has 
read  it,  it  bears  reference  to  an  agreement  which  we  show 
to  be  a  nullity ;  and  that  will  let  in  the  case  on  which 
we  resist  that  arrangement  as  a  binding  agreement. 
They  do  not  say  we  neutralized  their  proceedings,  or 
that  they  intended  to  take  proceedings  for  the  purpose 
of  fulfilling  the  requisites  of  the  statute.    When  the 
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1838.        evidence  was  adduced,  it  was  that  of  a  conditional  agree- 
menti  entirely  of  a  diflFerent  character.  Tliey  seek  to  en- 

JEx  parte  ,  .... 

BaowN        graft  it  on  the  supplemental  petition,  which  is  not  before 
and  another.    ^^  Court.    If  it  was,  it  would  not  supply  the  deficiency, 
of  Supposing,  as  your  Honour  has  already  decided,  this 

and  ano^er.  ^^^  ^^  evidence  of  the  agreement,  we  say  the  evidence 
of  the  agreement  does  not  support  the  allegation,  because 
the  agreement  is  entirely  different  Their  own  case  is 
an  absolute  agreement,  notwithstanding  there  is  a  con- 
dition annexed  to  it  which  nullifies  it.  Your  Honour 
has  taken  it  up  in  this  way,  that  the  notice  that  was 
given,  although  a  formal  notice,  was,  from  something 
that  took  place,  nullified.  That  cannot  be  so ;  it  would 
be  no  more  than  this  if  it  had  taken  place  with  regard 
to  the  proceeding  under  an  arrest.  It  is  at  least  a 
little  singular  the  discussion  should  have  been  mainly 
directed  to  the  point  to  which  your  Honour  should 
have  called  the  attention  of  counsel,  because  the  peti- 
tioners conceived  their  case  was  altogether  different 
from  that.  They  set  up  by  the  petition  a  case  of  certain 
equities,  arising  out  of  a  deed  of  inspection,  under  which 
they  say,  in  the  events  which  have  happened,  they  were 
entitled  to  a  release ;  and  although  they  state  the  issuing 
of  the  fiat  and  suit  in  Chancery,  and  that  that  suit  in 
Chancery  was  compromised,  still  they  came  back  to  the 
relief  to  which  they  say  they  were  entitled  on  the  ground 
of  the  release,  and  urging  that  the  release  contracted  to 
be  given  to  them  ought  to  have  been  considered  as 
given ;  that  there  was  no  debt,  and  therefore  there  could 
have  been  no  bankruptcy.  It  is  not  that  point  which 
counsel  was  called  on  to  urge,  nor  any  point  contained 
within  the  record ;  but  whether,  because,  after  the  affi- 
davit had  been  made  and  notice  served,  a  proposition 
was  made  by  the  petitioners,  and  accepted  by  the  bank- 
ing company,  which,  if  it  had  been  carried  out,  would 
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have  had  the  effect  to  render  it  unnecessary  to  proceed        1838. 
further  with  the  fiat,  by  giving  time,  or  by  waiving  the 

.  .     ,  .  .  Ex  potrte 

necessity  of  their  complying  within  the  time  with  the        Brown 

requisites  of  the  act  of  parliament,  or  by  having  accepted    and  another, 
security  or  compensation  of  the  debt,  the  bank  were  of 

precluded  from  issuing  the  fiat.    It  is  impossible  to  con-        ?  another 
ceive  an  agreement  more  essentially  conditional  than 
this  is.     If  it  was  to  be  put  in  the  form  of  a  deed  to  be 
executed,  the  condition  would  be  apparent  on  the  face 
of  it.     Such  condition   cannot  be   conceived   without 
making  the  main  part  of  it ;    disclosing  the  whole  pro- 
perty would  be  a  direct  condition  in  the  deed.     The 
deed  would  be,  according  to  the  terms  of  this  proposition, 
an  assignment  of  all  the  petitioners  had  in  the  world. 
It  would  then  contain  a  release  firom  the  bank;  but 
there  would  come  previous  a  defeazance  or  condition, 
that  if  it  should  afterwards  turn  out  Brown  and  Powell 
had  withheld  or  concealed  any  property  whatever,  then 
the  releajse  should  be  wholly  void :  so  that  to  allege  it  is 
not  merely  a  conditional  and  executory  agreement,  is 
wholly  in  vain.     Then  it  is  for  the  Court  to  consider 
what  effect  should  be  given  to  that  agreement,  with  refe- 
rence to  the  act  of  parliament;  and  that  will  become 
very  important,  not  only  in  this  case,  but  in  many  others. 
It  is  evidently  the  intention  of  the  legislature  that  the 
twenty-one  days  mentioned  in  the  act  should  be  used, 
among  others,  for  the  purpose  of  compromise  and  settle- 
ment of  the  dispute  between  the  debtor  and  creditor. 
If  your  Honour  were  to  hold  an  executory  and  condi- 
tional agreement  like  this,  whether  executed,  and  whether 
the  condition  be  complied  with  or  not,  was  to  be  taken 
as  compounding  or  securing  the  debt,  in  all  cases  it 
would  have  the  effect  of  making  it  impossible  for  the 
creditor  who  has  filed  the  affidavit  to  come  within  the 
same  room  with  his  debtor.     He  must  hold  no  con- 
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1838.  versation  with  him*     For  nothing  can  be  more  loose 

*~^~*  than  this  agreement.     No  terms  in  conversation  can  be 

Beown  Stated  which  would  not  go  quite  as  far  as  this  con- 

and another.  ditiQ^al  and  unperformed   agreement  would  go;  and 

of  one  of  the  ends  of  the  act  of  parliament  would  be  de- 

and  another,  f®*^^  ^f  ^^  ^^^^^  ^  be  held  that  an  agreement  like  this 
was  compounding  or  securing  a  debt  to  the  satisfaction 
of  the  creditor.  It  is  no  where  allied  any  thing  has 
been  done  on  this  agreement,  on  the  part  of  those  who 
seek  the  benefit  of  it,  which  amount  to  compounding  or 
satisfying  the  debt  [Sir  John  Cross: — Suppose  the 
debtor  had  said*  under  such  circumstances,  <^  If  you  will 
give  me  time,  I  will  give  a  warrant  of  attorney  to  con- 
fess judgment,"  you  would  not  make  that  an  act  of 
bankruptcy  afterwards,  because  it  was  not  entered  up?] 
Because  it  was  not  given ;  not  that  it  was  refused,  but 
because  it  had  not  been  completely  executed.  Suppose 
it  was  impossible, — suppose  he  agreed  to  receive  a  bill  of 
exchange  in  satisfaction  of  his  debt,  and  a  fraudulent 
bill  was  given  him,— the  consideration  for  the  agreement 
would  wholly  &il.  It  cotdd  not  be  said  in  that  case  the 
creditor  had  been  compounded  with,  or  he  had  received 
a  security  which  satisfied  him  in  respect  of  his  debt. 
What  has  been  done  here  is  very  much  like  giving  a 
fraudulent  security.  The  parties  to  the  agreement  were 
to  give  up  the  whole  of  their  property,  and  agreed  not 
to  receive  or  withhold  any  part  of  it ;  after  that  time, 
as  we  say,  they  did  receive  and  appropriate  to  their 
own  use  part  of  that  property  which  was  stipulated  to 
be  the  security  with  which  the  creditors  were  to  be 
satisfied.  It  is  in  evidence  at  a  much  earlier  period 
than  that  recently  alluded  to,  when  the  first  proposition 
for  the  deed  of  inspection  was  made^  that  the  statement 
of  all  the  property  of  the  petitioners  was  laid  before  the 
bank,  and  that  upon  that  statement,  assuming  that  to  be 
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tme,  the  bank  agreed  to  make  the  large  advances  which        1838. 

they  have  since  made.   It  was  of  course  expected  by  the 

bank  that  the  statement  so  laid  before  them  contained  a        Brown 

full  description  of  all  the  assets  of  the  petitioners.    The    and  another. 
,  ,         '^  ^      ,  ^  In  the  matter 

petitioners  represented  that  it  did ;  but  that  was  not  so.  of 

The  more  important  point  is»  whether  this  can  be  said  ^^^  another. 
to  be  a  good  satisfaction.  Nothing  could  be  more  satis- 
fectory,  except  executing.  [Sir  John  Cross:  —  Full 
satisfiu^tion  is  one  thing ;  but  satisfiu^tion  for  the  time  is 
quite  another  thing  ;  a  security  with  which  they  were 
satisfied,  not  necessarily  amounting  to  a  satisfaction  of 
the  debt]  The  security  with  which  they  were  for  the 
time  satisfied  was  this :  they  were  assured  the  petitioners 
would  assign  to  them  all  their  property,  and  that  they 
would  conceal  or  withhold  no  part  of  it.  If  that  was 
true^  they  were  satisfied  with  it.  Has  it  turned  out  to 
be  true  ?  Is  it  not  in  evidence  that  that  representation 
has  been  falsified  ?  [Sir  John  Cross : — I  do  not  find  any 
representation,  as  you  describe  it,  in  that  agreement,  to 
have  been  falsified.  They  say  they  will  give  up  all  they 
have  in  the  world ;  is  that  satisfied  ?  And  if  they  cour 
cealed  any  part  of  it,  the  agreement  shall  be  at  an  end. 
Have  they  not  still  kept  by  that  agreement?]  No; 
because  they  have  received  monies  since,  on  the  17th 
November.  [Sir  John  Cross : — It  was  either  an  act  of 
bankruptcy  on  the  16th^  or  it  was  never  an  act  of  bank- 
ruptcy. The  twenty-one  days  had  expired;  the  16th 
was  the  twenty-second  day.]  On  that  twenty-second 
day  they  had  not  made  payment;  that  is  quite  clear. 
That  they  had  not  compounded,  and  had  not  given  a 
security  to  the  satis&ction  of  the  petitioners,  is  equally 
sa  It  could  not  be  said  they  were  satisfied.  They 
were  not  satisfied  on  signing  the  paper ;  that  could  not 
be  satisfaction :  that  related  to  a  thing  to  be  done  here- 
after.  If  a  year  had  passed,  instead  of  the  few  days  that 
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1838*        did  pass  between  the  16th  November  and  the  issuing 

the  fiat,  it  would  be  to  be  discussed,  whether,  although 

Brown        they  had  been  content  to  let  a  year  elapse,  they  were 

and  anothep.    jj^|.  entitled,   under  the  circumstances    of    fraud    or 
In  the  matter      ^  ^ 

of  misrepresentation,  to  revert  back  to  the  IGthNovem- 

and  another.    "^^^  ^^^  ^^  ^^y  ^^^^  ^^®  default  was  made,  and  they 
were  at  liberty  then  to  issue  the  fiat.     There  was  there- 
fore no  satisfaction  in  any  respect  whatever,  nor  security 
given  to  the  satisfaction  of  a  petitioning  creditor.     He 
has  a  right  to  resort  to  the  fiat,  or  relinquish  it  if  he 
thinks  fit,  or  he  has  a  right  to  decide  at  what  time  he 
will  put  it  in  force.     It  would  be  exceedingly  hard  on 
the  parties  in  this  case,  and  very  dangerous  as  a  general 
principle,  to  hold,  that  coming  under  such  a  conditional 
agreement  as  this  could  in  any  sense  be  held  to  be  an 
expression  of  their  satisfaction  with  the  security  which 
had  been  offered  to  them.    They  are  satisfied  if  the 
security  could  be  made.     The  security  to  them  could 
not  be  made.     Why  ?     Only  by  reason  of  the  conduct 
of  those  parties  who  seek  the  benefit  of  the  words  of  the 
agreement.    The  spirit  of  it  they  are  unable  to  perform. 
With  respect  to  the  objections  to  the  afiidavit,  one  is, 
the  description  is  wrong.  These  gentlemen  are  described 
as  carrying  on  business  under  the  firm  of  ^^  The  Grove 
Mills  Company.''   Some  mistake  has  been  made  on  that 
subject.     The  notion  is,  the  affidavit  stated  the  debt  to 
be  due  from  the  Grove  Mills  Company ;  that  is  not  so : 
those  words  are  introduced  to  describe  the  parties  men- 
tioned in  the  affidavit.     Then  it  is  said,  inasmuch  as  the 
affidavit  does  not  contain  a  statement  of  the  considera- 
tion for  the  debt,  it  is  therefore  insufficient.     It  would 
be  more  satisfactory  if  something  like  authority  had 
been  referred  to  in  support  of  that  objection;  there 
have  been  none.     The  reason  why  affidavits  to  hold  to 
bail  are  made  in  a  certain  form,  stating  the  considera* 
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tion}  is,  because  the  statute  requires  it  It  may  be  it  is 
an  ordinary  practice  to  state  in  the  petitioning  creditor's 
affidavit  the  consideration  of  the  debt,  and  the  precedent 
in  the  ordinary  books  of  practice  seems  to  be  in  that 
way.  That  may  easily  arise  from  the  circumstance  of 
the  same  persons  who  are  engaged  in  preparing  affidavits 
to  hold  to  bail  being  the  persons  to  prepare  those  for 
petitioning  creditors  debts ;  and  knowing  no  harm  could 
be  done  by  introducing  those  words,  that  practice  may 
have  crept  in;  but,  as  has  been  stated,  the  Lord 
Chancellor's  attention  being  drawn  to  the  express  point, 
he  has  decided  no  such  statement  is  necessary;  nor 
does  the  statute  require  it.  If  your  Honour  finds  in 
one  case  the  statute  requires  the  statement,  and  there- 
fore it  is  complied  with,  and  in  the  other  case  the 
statute  does  not  require  it,  your  Honour  will  not  hold 
on  that  part  of  the  case  that  it  is  necessary  that  should 
be  contained  in  it.  The  other  objection  is,  this  affidavit 
contains  the  words  ^^and  upwards."  It  means  only 
this :  these  debtors  owe  50,000/.  at  the  least,  and  no  less. 
The  object  of  introducing  the  50,000/.  is  to  fix  the 
amount  for  which  the  bail  is  to  be  given;  no  more 
is  demanded,  although  in  an  affidavit  to  hold  to  bail 
the  words  *^  and  upwards"  are  introduced  to  include 
any  other  amount  which  is  not  exactly  ascertained. 
Your  Honour  knows,  in  practice,  bail  is  never  required 
for  more  than  the  one  sum,  giving  no  signification  to 
the  words  "  and  upwards."  For  these  reasons  we  sub- 
mit the  petition  is  unfounded,  and  should  be  dismissed. 
With  respect  to  the  supplemental  petition,  it  is  a  mistake 
altogether,  and  an  improper  proceeding. 

Mr.  Swanstonj  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross: — 

I  have  considered  it  to  be  my  first  duty  to  inquire 
Vol.  I.  Q 


1838. 

Ex  parte 

Brown 

and  another. 

In  the  matter 

of 

Brown 

and  another. 


JUDOMBMT. 
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I8S8*  whether  an  act  of  bankruptcy  has  been  committed 
""—'  upon  the  evidence  before  me,  and  that  is  merely  a 
Brown        question  of  law,  involving  no  consideration  of  equity 

and  another.    ^^  ^^le  one  side  or  on  the  other;  a  question  of  law  re- 
in the  matter  .  ,  .... 

of  specdng  which  it  is  utterly  immaterial  to  inquire  whether 

and  another    ^^^^^  ^^^^  ''^^°  fraud  or  bad  &ith  committed  by  either 
party. 

As  to  those  points,  therefore,  I  have  not  for  a  moment 
given  my  attention ;  but  I  have  confined  my  attention 
whether  in  point  of  law  an  act  of  bankruptcy  has  been 
committed,  and  I  certainly  do  regret  that  the  counsel  on 
both  sides  having  been  involved  in  another  dispute  in 
the  court  of  equity  respecting  the  force  and  e£Fect  of  a 
deed  of  inspection  and  the  right  of  the  parties  to  have  a 
general  release,  have  drawn  their  attention  from  the 
point  to  which  I  have  invited  them.  But  it  is  a  point 
which  I  must  determine  before  I  can  sanction  this 
fiat;  and  if  I  were  to  say  this  is  a  valid  fiat,  or  that 
it  shall  remain,  the  question  would  still  be  liable  to  be 
brought  into  a  court  of  law,  and  viewed  precisely  on 
the  ground  on  which  I  take  leave  to  view  it  here. 

The  act  of  bankruptcy  relied  upon  is  this ; — ^it  is  an 
act  created  by  the  new  statute  for  the  abolition  of 
imprisonment  for  debt  The  act  provides,  if  any  cre^ 
ditor,  or  one  or  more  creditors,  shall  make  affidavit  of  a 
sufficient  debt  and  other  circumstances,  and  give 
notice,  and  demand  payment  of  his  debt,  and  the 
party  do  not  pay  or  give  the  securities  required  by 
the  act  within  twenty-one  days,  he  shall  on  the  twenty- 
second  day  be  deemed  and  taken  to  have  committed  an 
act  of  bankruptcy. 

Then  the  question  is.  Whether  he  has  committed  that 
act  of  bankruptcy,  which  in  the  present  instance  con- 
sists, if  at  all,  in  not  paying  the  debt  which  was  de- 
manded by  the  notice  of  Mr.  Jacksany  and  not  paying  it 
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within  twenty-»one  days  ?  and  the  question,  therefore^        1838. 
turns  again  upon  the  circumstances  under  which  he  did        "~"" 

_    .  Sje  parte 

^O^  pay-  DiowN 

Then  the  first  consideration  is,  whether  the  creditor  ,*°^  another. 

in  the  matter 
was  a  party  to  that  act  of  default,  as  he  now  calls  it  ?  of 

Was  he  a  party  to  it  ?  If  he  was  a  consenting  party  f  another 
to  the  default,  and  permitted  the  default,  can  he  take 
advantage  of  it  as  an  act  of  bankruptcy  ?  We  all  know 
it  is  in  every  day's  practice  that  no  act  of  bankruptcy 
can  be  taken  advantage  of  by  a  creditor  who  is  a  party 
to  it.  There  is  no  principle  of  bankrupt  law  better 
settled  than  that  It  is  a  question  of  law,  and  not,  as 
was  contended  for  by  Mr.  Anderdon^  a  point  of  equity, 
that  invalidates  the  fiat;  but  it  is  a  question  of  fact, 
which  would  arise  in  a  court  of  law  as  well  as  here, 
whether  or  not  an  act  of  bankruptcy  was  committed  ? 
Now  let  us  see  whether  the  company  were  or  not  con- 
senting parties  to  this  de&ult 

When  the  notice  is  given  and  the  demand  made  by 
'ilir.  Jackson  of  payment  of  50,000iL  down,  as  a  debt 
immediately  due, — ^when  he  gave  that  notice  it  appears 
that  he  said  ^^  It  was  only  a  matter  of  form." 

Now  I  should  lay  very  little  stress  on  that  if  all  the 
subsequent  circumstances  did  not  show  that  that  was 
the  light  in  which  it  was  viewed  by  both  parties.  Well, 
nothing  material  occurred  until  the  11th  of  November, 
when  Mr.  Alexander  proposed  to  go  over  from  Halifax 
and  to  wait  on  the  Company  at  Manchester,  and  to  offer 
terms  of  accommodation.  By  the  way,  when  I  say 
nothing  occurred,  there  was  an  important  circumstance 
before  that  day  occurred;  a  bill  in  equity  was  filed  by 
Braum  and  PoweU  the  bankrupts;  the  bill  in  equity  was 
filed  insisting  that  they  were  entitled  to  a  general 
release  for  the  acts  then  already  done ;  that  suit  was 
then  depending ;  the  suit  was  conunenced  after  demand 

Q  '2 
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183B.        of  payment  under  the  new  act  of  parliament,  and  the 
„        .       bill  was  filed. 

Jix  parte 

Bbown  Well  then,  on  the  11th  November,  with  a  view  to 

In  the  matter  ^^^^   ^    some   accommodation   between   the  parties, 
of  Mr.  Alexander  proposed   to   wait  on   the  Company  at 

and  another.  Manchester  on  the  Idth  of  November.  He  did  so; 
and  then  the  result  of  what  passed  between  the  parties 
was,  the  agreement  of  the  13th  was  entered  into,  in 
which  agreement  I  find  nothing  conditional ;  the  agree* 
ment  is  a  security,  it  is  an  undertaking  to  convey  all 
the  property  they  have  in  the  world  to  the  creditors, 
and  not  to  ask  for  a  general  release  if  they  should  con- 
ceal any  part  of  their  property.  There  is  no  condition 
in  that  Here  is  an  absolute  surrender  of  all  the  pro- 
perty they  had  in  the  world  as  far  as  concerns  those 
two  parties  to  the  contract  An  absolute  agreement  to 
convey  all  the  property  they  had  in  the  world,  and  to 
ask  for  nothing  on  the  other  hand  in  return  but  a 
release  on  condition  they  gave  all  up ;  that  is  the  matter 
of  condition  which  entitles  them  to  some  benefit,  but 
there  is  no  condition  depending  which  would  confer 
any  future  privilege  on  the  banking  company. 

Accordingly  that  agreement  is  signed  by  both  parties. 
Well,  that  was  within  three  days  of  the  day  on  which 
the  act  of  bankruptcy  would  have  been  consummated, 
and  when  the  company  would  have  been  entitled  to 
have  said  "  Now  you  are  bankrupt, — ^you  have  not  per- 
formed the  condition  required  by  the  act;  and  therefore 
the  16  th  of  November  having  passed  you  are  bankrupt, 
and  we  cannot  deal  with  you  any  longer."  Why  what 
does  Mr.  Winterbottom  say?  On  the  contrary,  instead 
of  looking  at  them  as  bankrupts,  incapable  of  forming 
any  contract,  he  writes  to  them  to  desire  they  will  get 
forward  with  the  deed  which  was  to  cany  the  short 
agreement  into  execution,  although  he  knew  perfectly 
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well — we  must  presume  Mr.  Winterbottam  knew — ^all  the        1838. 
circumstances  which  had  occurred  were   necessary  to 
constitute  an  act  of  bankruptcy  if  he  had  ever  intended        Brown 

to  avail  himself  of  them;  but,  on  the  contrary,  does  not    and  another. 

,  ^  in  the  matter 

Mr.  Winterbottom  show  by  all  his  acts,  from  the  Idth  of  of 

November  onwards,  that  he  would  just  have  said  if  he    and  another, 
had  been   asked   the   question,  what  ^r.  Jackson  said 
before,  ''  Oh  I  do  not  trouble  yourself  about  a  bank- 
ruptcy, that  is  only  mere  matter  of  form."     I  cannot 
doubt  that  would  have  been  the  answer  of  Mr.  Winter' 
bottom  if  Mr.  Alexander  had  said  <^  But  what  do  you  do 
with  the  bankruptcy?'     His  whole  conduct  is  incon- 
sistent with  having  any  idea  whatever  to  the  bankruptcy. 
Well,  Mr.  Winterbottom  goes  on,  and  desires  the  contract 
may  be  prepared,  and  that  part  which  relates  to  the 
indemni^  is  to  be  drawn  by  the  bankrupt's  solicitor, 
but  the  other,  it  would  seem,  is  to  be  drawn  by  himself. 
There  were  to  be  two ;  he  would  draw  one.    He  goes  on 
drawing  the  agreement,  which  shows  he  stands  on  the 
agreement  which  he  had  accepted  in  satisfaction,  not 
of  the  debt,  but  as  satisfaction,  jetto  tempore^  of  the  demand 
which  he  had  made  payable  within   the  twenty-one 
days. 

It  therefore  appears  to  me  that,  as  a  matter  of  law, 
the  company  have  by  their  acts,  done  by  their  agents 
Mr.  Jackson  and  Mr.  Winterbottom^  clearly  waived  all 
intention  to  avail  themselves  of  the  de&ult, — the  ex- 
pected default  of  the  act  of  bankruptcy ;  that  they  have 
accepted  something  which  they  considered  an  equiva- 
lent satisfaction  for  the  time,  so  as  to  render  it  unne* 
cessary  to  proceed.  In  addition  to  that  it  appears  that 
down  to  the  30th  November,  when  Mr.  Winterbottom 
seems  to  intimate  an  intention  to  repudiate  the  contract 
of  the  Idth  November,  he  does  by  no  means  do  so;  he 
adheres  to  it;  he  says  it  must  be  stayed  for  the  present; 

Q  3 
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1838.       but  desires  that  Mr.  Alexander  will  come  to  him  on 

Monday,  and  see  him  on  the  subject     So  that  the 

Baown       matter  is  still  going  on  down  to  the  30th.     All  this 

and  aqother.   gatisfies  me  that  they  were  content  on  the  13th  of 
In  the  matter  •' 

of  November  to  take  the  agreement  as  satis&ction  at  that 

and  another.  ^™® »  ^"^^  ^  satisfaction  as  to  render  prompt  payment 
within  twenty-one  days  unnecessary.  That  is  the  only 
kind  of  satisfaction  which  I  think  they  gave;  as  such  I 
think  it  was  accepted. 

Under  these  circumstances,  I  am  of  opinion  there  is 
no  legal  foundation  for  this  fiat ;  that  no  act  of  bank- 
ruptcy has  been  committed ;  and  that  therefore  it  would 
be  a  great  prejudice  to  both  parties  if  I  was  to  suffer 
this  fiat  to  go  forwards  as  a  valid  fiat,  and  lead  them 
probably  into  very  great  expense  to  litigate  it  in  other 
places,  when  I  am  perfectly  satisfied  it  cannot  a!hy 
where  be  sustained. 

Under  these  circumstances,  it  appears  to  me  unne- 
cessary to  inquire,  and  I  have  purposely,  as  I  have  said 
before,  avoided  inquiring  whether  or  not  the  petitioners 
are  entitled,  under  all  the  complicated  circumstances  of 
this  case,  to  a  release  such  as  they  claim  in  their  bill 
in  equity.  On  that  subject  I  give  no  opinion  at  alL 
Whether  there  is  a  sufficient  petitioning  creditor's  debt, 
I  give  no  opinion ;  because  if  there  is  no  act  of  bank- 
ruptcy it  is  immaterial  to  inquire  whether  it  is  such  a 
debt  as  could  support  a  fiat  at  all.  I  give  no  opinion 
on  that  question,  because  it  is  immaterial  unless  an  act 
of  bankruptcy  is  proved.  None  is  proved;  and  in  my 
opinion  this  fiat  should  be  superseded,  and  superseded 
with  costs.  As  to  the  costs  of  the  supplamental  pe- 
tition   f 

Mr.  Bacon  : — We  must  deduct  those  costs. 

Sir  John  Cross :  —  I  do  not  see  how,  as  it  has  not  been 
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used.     It  has  been  admitted  on  all  hands  the  question        1838. 

has  been  fairly  raised.     I  find  no  fault  with  the  pre-        

ferring  it;  it  was  a  prudent  act;  it  turns  out  ex  abun^       Baown 

dcmie;  it  was  a  very  prudent  act,  because,  inasmuch  as  «"<*  another. 

•^    '^  ^  '  In  the  matter 

the  petition  had  not  set  forth  in  full  that  agreement,  of 

nor  expressly  relying  upon  it,  there  might  be   reason    ^^ ^  mother 
for  doing  it;  but  still  I  cannot  say  it  was  necessary. 

Mr.  Swanston: — From  the  fact  of  adjudication  it  was 
necessary.  That  makes  a  supplemental  petition  neces- 
sary, as  your  Honour  knows. 

Mr.  Bacon : — That  we  deny. 

Mr.  Swanston  :  —  It  is  a  nice  question,  whether  on   Qi«ere, Whether 
a  legal  objection  the  alleged  bankrupt  can  come  before  uon  thfaUeged 

the  adjudication  ?  bankrupt  can 

'  come  before 

Sir  John  Cross:  —  I  have  great  doubts  about  that  supersede  the 
mysel£  ^'^ 

Mr.  Rogers: — We  must  have  amended  the  original 
petition  if  they  are  right  in  this. 

Mr.  Swanston : — I  must  request  your  Honour  will  not 
exclude  costs  of  the  supplemental  petition. 

Mr.  Anderdon  :*- We  complain  an  immense  quantity 
of  irrelevant  matter  has  been  put  in  this  petition.  The 
Court  gives  no  judgment  on  that,  and  yet  fixes  us  with 
the  costs ;  to  fix  us  with  the  costs  of  the  supplemental 
matter,  when  the  right  way  for  the  other  side  was  to 
proceed  by  amendment.  The  Court  can  dismiss  so  much 
of  the  petition  as  does  not  relate  to  the  subsequent  &ct 
of  adjudication,  with  costs. 

Everybody  knows  whenever  a  decision  is  made  in 
this  way,  the  opinion  of  the  Court  being  taken,  the 
parties  never  present  a  supplemental  petition  to  bring 
that  matter  before  the  Court.    You  having  decided  that 

Q  4 
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1838.        you  will  discharge  the  fiat  with  costs,  I  think,  looking 
'^—        at  the  quantity  of  matter  your  Honour  has  not  consi- 

Ex  parte  ^  J  J 

Brown        dered  at  all,  you  will  say,  at  least  as  to  the  supplemental 

In"thrnil!tTer  P^^^®">  ^^  ^®  <^'s  should  be  set  oflF.    It  is  the  mere 

of  justice  of  the  case. 

Bbown 

Sir  John  Cross: — My  opinion  is,  that  the  petitioners 
should  have  their  costs  of  the  original  petition,  and  no 
costs  on  either  side  as  to  the  supplemental  petition. 

The  fiat  was  therefore  annulled,  with  costs;  but 
no  costs  on  either  side  of  the  supplemental 
petition. 


md  another. 


C.  of  R.     Ex  parte  JAMES  JULIUS  STOCKEN.— In  the  mat- 

March  16,       ter  of  OLIVER  THOMAS  JAMES  STOCKEN. 
1839. 

Petition  to  stay  ^^ 

certificate  at-       1  HIS  petition  Stated,  that  in,  prior,  and  subsequent  to 

tested  thiiSy 

"Witneae^.j9.,  the  year  1818^«7bAn  Stocken,  the  father  of  the  petitioner, 
petiUwieiV'*^^  carried  on  business  in  copartnership  with  his  brother, 
held  good.  William  StockefL  as  brewers  at  Walham  Green,  in  which 

a  petition  to       they  Were  mterested  in  equal  half  shares : 
hSds*^*^^       That  on  the  6th  July  1818  the   said  John  Stocken 
fore  the  certifi-    made  his   wilL  whereby,  after  reciting   that  he  was 

cate  has  been  ,     ,         . 

allowed  or  (jointly  with  his  said  brother,  William  Stocken)  seised 

Certificate  can-  *^^  possessed  of  copyhold  and  leasehold  lands,  tene- 
not  be  suyed      ments,  and  hereditaments  in  Walham  Green,  he  devised 

for  miaconduct 

anterior  to  the    his  Undivided  moiety  in  the  said  copyhold  and  leasehold 

^^'       property  unto  the  said  William  Stocken,  Thomas  Carlton, 

and  Benjamin  Dawson,  in  trust  to  receive  the  rents, 

and  to  apply  the  same  according  to  the  directions  of 

the  will : 

That  the  said   John  Stocken  died  on  the  81st  May 
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1820)  leaving   his  said  son  and  daughter,  both  then        1839. 

under  age,  him  surviving,  and  that  his  will  was  after-        ' 

wards  proved  by  the  said  William  Siocken  and  Ber^amin      Stocken. 
Dawson:  In  the^ matter 

That  the  said  fVittiam  Stocken  died  on  the  23d  Fe-  Stocken. 
bruary  1824,  having  first  made  his  will,  bearing  date 
1st  November  1823,  whereby  (amongst  other  things) 
he  devised  unto  his  son,  O.  71  J.  Stocken  (the  present 
bankrupt),  all  his  copyhold  messuage,  brewhouse,  and 
premises  at  Walham  Green : 

That  respecting  this  property  a  suit  had  been 
pending  in  chancery  from  the  year  1827,  which  was 
heard  in  1830,  and  the  accounts  were  referred  to  the 
master: 

That  the  petitioner's  solicitor  had  been  proceeding 
upon  these  accounts  before  the  master,  and  also  out  of 
the  master's  office,  with  all  possible  diligence,  ever  since 
the  said  decree  was  made  and  the  accounts  put  in,  but 
without  being  yet  able  to  complete  the  said  accounts,  or 
to  obtain  the  master's  report : 

That  the  accounts  directed  by  the  said  decree  had 
been  gone  through  down  to  the  7  th  November  1835, 
and  partly  also  from  that  time  down  to  the  end  of  the 
year  1837;  and  upon  the  foot  of  the  said  accounts 
there  appeared  to  be  due  from  the  estate  of  the  said 
William  Stocken  to  the  estate  of  the  said  John  Stocken 
8,8252.  U.  9cL : 

That  upon  the  accounts  so  taken  there  appeared  to 
be  due  from  the  said  bankrupt  to  the  estate  of  the  said 
John  Stockeny  in  respect  of  a  moiety  of  profits  received 
by  the  said  bankrupt,  from  the  death  of  the  said  William 
Stocken  on  the  said  23d  day  of  February  1824  to  the 
7th  November  1835,  up  to  which  time  the  said  accounts 
have  been  gone  through  as  aforesaid,  the  sum  of 
5,1572.  5s.  5d.: 
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1839.  That  upon  the  further  accounts^  subsequent  to  the 

'  said  7  th  November  1835.  there  appeared  to  be  a  further 

Ex  parte  '^^ 

Stockbn.      balance  or  sum  of  \fib2L  9«.  Id.  due  from  the  said 
In  the  matter  bankrupt,  in  respect  of  a  moiety  of  the  profits  of  the 
Stocken.      said  brewery  from  the  said  7th  November  1835  to  the 
said  14th  July  1838: 

That,  in  addition  to  the  said  several  sums  of 
5,15721  5«.  bd.  and  1,652/.  9&  7d^  amounting  together 
to  the  sum  of  6,809Z.  \bs.^  so  appearing  to  be  due  by 
the  said  bankrupt  in  respect  of  a  moiety  of  the  profits 
of  the  said  brewery,  the  said  bankrupt  was  also  indebted 
to  the  estate  of  the  said  John  Stocken  in  the  sum  of 
5957.  ]0«.  10(2.,  for  rents  of  the  said  John  Stochm*s  real 
and  other  estates  received  by  the  said  bankrupt : 

That  on  the  21st  of  November  last  a  fiat  issued 
against  the  bankrupt : 

That  a  supplemental  bill  was  filed  against  tlie 
assignees : 

That  the  commissioner  had  admitted  a  claim  for 
iOOL  to  be  entered  for  the  petitioner,  without  prejudice, 
and  directed  notice  of  any  application  by  the  bankrupt 
for  his  certificate  to  be  given  to  the  petitioner: 

That  various  delays  had  been  interposed  by  the  bank- 
rupt throughout  the  whole  of  the  proceedings  in  the 
said  suit,  whereby  the  petitioner  had  hitherto  been  pre- 
vented from  obtaining  the  master's  report  upon  the 
accounts  directed  by  the  decree,  which  would  otherwise 
have  long  since  been  obtained. 

(The  petition  then  stated  the  mode  in  which  (as  the 
petition  alleged)  the  accounts  had  been  delayed:) 

That  all  that  remains  to  be  done  in  the  master's 
office,  preparatory  to  the  master's  making  his  report, 
was  to  go  through  some  undisputed  items  in  the  two 
discharges  of  the  bankrupt,  as  to  the  brewery  and  as 
to  William  Stocken^s  personal  estate,  and  to  go  through 
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the  charge  and  discharge  consequent  upon  the  esiami-        1839. 
nation  of  the  bankrupt,  sworn  on  the  19th  of  November      „ 

'^  Es  parte 

last,  and  the  further  accounts  from  the  14th  of  July  to      Stociuen. 

the  19th  of  November;  all  which  the  petitioner  consi-  ^^  thc^n»tter 
dered  might  be  accomplished  in  the  course  of  a  months      Stocksit. 
if  the  bankrupt  and  his  assignees  would  give  the  neces- 
sary facilities,  and  co-operate  with  the  petitioner  for 
that  purpose: 

That  the  petitioner  believed  that,  if  the  bankrupt 
obtained  his  certificate  before  the  accounts  were  gone 
through,  and  the  master  made  his  report,  the  same 
system  of  delay  and  expense  which  had  hitherto  been 
practised  by  or  on  the  part  of  the  bankrupt  would  be 
continued ;  and  that  it  was  therefore  of  the  highest  im- 
portance to  the  petitioner  that  the  certificate  should  be 
stayed  till  all  the  accounts  were  gone  through,  and  the 
master  had  made  his  report,  and  that  such  report  should 
be  made  with  the  utmost  possible  despatch : 

That  the  whole  of  the  debts  proved  under  the  fiat 
amounted  only  to  1,402/.,  which  was  less  than  the  debt 
already  ascertained  to  be  due  to  the  petitioner. 

The  petition  prayed  that  the  brewery  might  be  sold, 
as  in  the  case  of  a  mortgage^  and  that  the  allowance  of 
the  certificate  might  be  stayed  in  the  meantime,  and 
until  the  petitioner  should  have  made  such  proof;  and 
also  until  after  the  master  should  have  made  his  report  in 
the  said  suit,  and  until  the  debt  which  might  thereupon, 
by  an  order  or  decree,  be  found  or  declared  due  firom 
the  bankrupt  to  the  estate  of  John  StockeUf  &c. 

The  petition  was  signed  and  attested  thus : — 

^^  James  Julius  Stoeken. 
"  Witness  JL  Gordon^ 

Solicitor  for  the  petitioner." 
Mr.  Swanstan  and  Mr.  Bttssell  for  the  petition. 
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1839.  Sir  F.  Pollock  and  Mr.  BetheU^  for  the  respondent^ 

'  urged,  aa  a  preliminary  objection,  that  the  attestation 

Stocken.  ^aa  defective.  Lord  Eldon's  order  of  August  12, 1809, 
In  the  matter  (Jipects,  "  That  the  signature  of  each  person  signing  as 
Stocksm.  a  petitioner  shall  be  attested  by  the  solicitor  actually 
presenting  the  petition,  or  by  some  person  who  shall 
state  himself  in  his  attestation  to  be  attorney,  solicitor, 
or  agent  of  the  party  signing  in  the  matter  of  the  peti- 
tion." (a)  An  attestation  by  a  solicitor  is  bad,  ex  parte 
Wilkinson,  (b) 

Sir  George  Rose: — Since  the  establishment  of  the 
new  Court,  the  strictness  which  formerly  existed  has 
been  relaxed,  and  the  Court  looks  through  the  form,  to 
the  spirit  of  the  order.  Ex  parte  White  (c) ;  ex  parte 
Wiggins,  (d) 

Sir  F.  Pollock:  —  Not  in  the  case  of  a  certificate, 
which  is  strictissimi  juris.  Ex  parte  Hirst  {e) ;  ex  parte 
Tanner,  (f) 

Mr.  Swanston :  —  The  attestation  is  suflScient ;  it  is, 
"  Witness  A.  Gordon,  solicitor  for  the  petitioner ; " 
which,  as  Mr.  Gordon  is  the  solicitor  actually  present- 
ing the  petition,  has  always,  and  in  the  cases  cited,  been 
held  sufficient 

Per  Curiam  .•  —  Objection  overruled. 

Sir  F.  Pollock :  —  My  next  preliminary  objection  is, 
that  this  is  a  petition  to  stay  a  certificate  before  the  cer- 

(a)  Lord  Eldon's  order,  12th        (rf)  1  D.  4-  C.  497. 
August  1809.  (ff)  1  G.  4-  7.  76. 

(6)  1  G.^J.  353.  (/)  S  J).  4*  C.  565. 

(c)  3  Dea.  4  Ch.  366. 
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dficate  has  been  allowecL   Ex  parte  Groom  (a),  in  which        1839. 
the  Chancellor  caused  inquiry  to  be  made  in  the  offices,         — 

JtLx  fiortc 

and  stated  that  no  instance  of  such  a  petition  could  be     Stockek. 

found.  ^"  the  matter 

of 


Stocken. 


Sir  George  Rose:  —  I  have  always  understood  that 
the  petition  must  state  that  the  certificate  was  signed. 
I  must  look  into  this  point  Was  the  petition  presented 
before  or  after  the  certificate  was  signed  ?  But  I  have 
read  the  petition  carefully,  and  there  appears  to  me  to 
be  on  the  face  of  it  an  unanswerable  objection,  as  far 
as  relates  to  the  certificate:  the  allegations  of  mis- 
conduct are  all  before  the  bankruptcy,  but  there  is  not 
any  allegation  as  to  misconduct  since  the  bankruptcy; 
and  it  has  been  settled  for  years  that  misconduct  before 
the  bankruptcy  is  not  any  objection  to  the  certificate. 

Petition  as  to  certificate  dismissed. 


(a)  Buck,  40. 
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In  the  matter  of  THOMAS  COURTNEY  and  L,  C. 

GEORGE  COURTNEY.  ^^'  ^  ^ 

Nov.  6, 

Special  Case,  1838. 

On  the  Appeal  of  George  Pollard  from  the  Court  of       ^jn?' 
Review  to  the  Lord  Chancellor,  (a)  .       ,.    ' 

^    ^  Aeoording  to 

English  kw,  an 

1  HE  above-named  bankrupts^  together  with  Thmas  2^^  ^^ 
Courtney  the  younger,  for  many  years  carried  on  the  «i  of  Scotch 

,  property.     The 

business  in  partnership   together,  in  London,  and   at  special  caw 
Kirkaldy,  in  Scotland,  as  clothiers.  '^Jie  law  <f 

A  piece  of  land  at  Kirkaldy  was  purchased  in  the  ScoOandno  lien 

*  ^  r  or  equitable 

name  of  the  said  Thomas  Courtney  the  younger  with  the  mortgage  on 
monies  of  the  partnership,  and  for  partnership  purposes;  question  was 
and  the  conveyance   was   made   to  the  said  Thomas  a^^t:*—  * 
Courtney  the  younger,  who  resided  and  conducted  the  ^^'^  nerer- 

n.f  ,..011  tbdcM,  that  the 

business  of  the  said  partnership  in  Scotland.  parties  contract- 

By  an  instrument,  called  a  disposition  or  assignment,  thfttsignees* 
bearing  date  at  Kirkaldy  the  9th  of  March  1815,  under  ^"^Jf^'SjJ" 
the  hand  of  Richard  Joseph^  the  said  piece  of  land  was  against  the 

mortgagors, 
being  resident  here,  the  property  came  to  the  hands  of  the  assignees  diarged  with  the 
equity,  and  therefore  they  were  bound  to  pay  the  mortgage  debt  out  of  the  proceeds  of 
the  particular  property. 

{a)  See  this  case  on  the  original  hearing  in  the  Court  of  Review, 
5  Mont.  4*  Ayr.  340. 

Vol.  L  r 
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1838.        sold,  alienated,  and  disposed  of^  to  and  in  favour  of  the 
^  said  Thonuu  Courtney  the  youncer,  his  heirs  and  assiimsy 

Ex  parte  .  .  .^         o  o  ^ 

Pollard,      heritably  and  irredeemably,  by  the  description  therein 
In  the  ^matter  mentioned,  and  of  such  piece  of  ground  and  appurte- 

CouRTNET     nances,  heritably  and  irredeemably,  heritable  estate,  and 

and  another«        ..  i^ij  i  ji*  j 

seism,  real,  actual,  and  corporeal,  was  duly  given  and 

declared  to  tlie  said  Thomas  Courtney  the  younger  on  the 
10th  day  of  October  1815,  as  is  shown  by  the  instru- 
ment of  seisin  in  favour  of  the  said  Thomas  Courtney 
the  younger,  bearing  date  the  10th  day  of  October 
1815,  and  duly  recorded  in  the  first  book  of  the  new 
particular  register  of  seisins,  reversions,  &c.,  for  the 
burgh  of  Kirkaldy,  conformably  to  act  of  parliament. 

The  said  partnership  firm  afterwards  built  and  erected 
upon  the  said  piece  of  land  certain  buildings,  the  ex- 
penses of  which  were  defrayed  oat  of  the  partnership 
funds,  and  the  business  of  the  said  partnership  was 
carried  on  upon  the  said  premises  until  the  death  of  the 
said  Thomas  Courtney  the  jrounger,  which  took  place  in 
the  year  1817;  and  from  that  time  the  above-named 
bankrupts  continued  to  the  time  of  their  bankruptcy  to 
hold  and  occupy  the  same  premises  as  part  of  their 
partnership  property,  and  carried  on  their  business 
there,  and  expended  further  large  sums  of  money  in 
erecting  other  suitable  buildings  for  the  purpose  of  their 
said  trade,  and  on  the  partnership  account. 

The  said'  bankrupts,  after  the  death  of  the  said 
Thomas  Courtney  the  younger,  and  before  their  own 
bankruptcy,  (that  is  to  say,)  on  or  about  the  1 3th  day  of 
March  1832,  being  then  largely  indebted  to  the  appel- 
lant, in  order  to  induce  him  to  give  them  further  credit, 
delivered  to  and  deposited  with  the  appellant  the  said 
instrument  called  a  disposition  or  assignment,  bearing 
date  the  9th  day  of  March  1815,  and  the  said  instru- 
ment of  seisin,  dated  the  10th  day  of  October  1815, 
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being  the  title  deeds  of  the  said  piece  oF  land,  and  also  '1838. 
a  certain  memorandum  in  writing  signed  by  them  in  the  — ^ 
words  and  figures  foUowing :—  PoLLrBD. 

««  London,  13th  March  1832.      I"  the  matter 

Of 

'<  Mr*  George  PbBard,  trading  under  the  Courtney 

firm  of  John  PoOard  and  Ca  *^^  ■"^*^''- 

«Sir, 
<^  We,  the  undersigned  Thomas  Courtney  and  George 
*  Courtney f  do  herewith  deposit  in  your  hands  a  certain 
disposition  or  assignment,  dated  9tli  March  1815, 
together  with  a  certain  instrument  of  seisin,  dated 
10th  October  1815,  whereby  certain  lands  are  vested  in 
Thomas  Courtney  junior,  deceased  ;  but  inasmuch  as  the 
said  property  was  purchased  out  of  the  partnership 
funds,  and  for  partnership  purposes,  and  we  the  under- 
signed having  since  become  the  legal  and  only  owners 
of  the  said  property,  do  hereby  give  you  a  lien  thereon 
for  general  balance  of  all  or  any  monies  that  now  are 
or  may  hereafter  become  due  to  you  from  us  to  the 
extent  of  2,0002.,  and  we  agree  that  you  shall  stand  in  the 
nature  of  equitable  mortgagee ;  and  on  demand  we 
further  agree  to  make,  do,  and  perfect  all  such  acts 
ibr  the  better  securing  to  you  of  any  such  monies  as 

aforesaid. 

«  We  are,  Sir, 

"  Thotnas  Courtney* 
^  George  Courtney" 

The  appellant,  relying  upon  the  security  of  the 
hereditaments  so  charged  to  him  as  aforesaid,  continued 
to  give  credit  to  the  bankrupts  to  the  time  of  their 
bankruptcy,  which  took  place  on  the  20th  day  of 
December  1832,  at  which  time  the  appellant  was  a 
creditor  for  the  sum  of  1,927/1  4tS.  Ocf.,  and  in  respect  of 
that  sum  the  appellant  considered  himself  and  claimed  to 
be  an  equitable  mortgagee  of  the  said  hereditaments. 

H  2 
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1838.  The  said  Thomas  Courtney^  who  was  the  youngest  son 

of  his  father,  having  died  without  having  made  any  dis- 

Ex  parte  ,  ,  *<     .       •         i.  .  •  i_ 

Pollard,      position  of  the   hereditaments  m  question,  the  same. 

In  the  matter  according  to  the  law  of  Scodand,  devolved  on  the  above- 
CouBTNEY     named  bankrupt,  George  Courtney^  who  was  his  imme- 
an   aDo   er.    jj^^^  brother,  as  his  heir  of  conquest. 

The  appellant  preferred  his  petition  in  this  matter  to 
the  judges  of  the  Court  of  Review,  setting  forth  the 
matters  above  stated;   and  further,    that   under  such 
circumstances  he  was  advised,    that  inasmuch  as  the 
hereditaments  in  question  legally  descended  nnto  the 
said   George  Courtney^  as  the  heir  at  law  of  the  said 
Thomas   Courtney  deceased,    subject    to    the    equities 
aforesaid  in  favour  of  the  partnership  firm,  the  same 
hereditaments  were  well  and  effectually  mortgaged  in 
equity  to  the  appellant  by  the  aforesaid  memorandum 
of  deposit,  and  that  the  appellant  was  then  entitled  to  go 
before  the  commissioner,  and  to  take  an  account  of  the 
pnncipal  and  interest  which  might  be  due  and  owing  to 
him  upon  or  under  his  aforesaid  mortgage  security,  and 
to  have  the  same  hereditaments  sold ;   and  thereupon 
prayed,  amongst  other  things,  that  it  might  be  declared 
by   the   Court   that    the  appellant    was   an   equitably 
mortgagee  of  the  said  hereditaments  at  Kirkaldy  for  the 
principal  sum  of  money  which  was  due  and  owing  to 
him  from   the  said   Thomas    Courtney  the  elder  and 
George  Courtney^  at  or  before  the  date  of  the  fiat  of 
bankruptcy  against  them,  and  the  interest  thereon,  and 
that  the  same  hereditaments  might  be  ordered  to  be  sold 
accordingly  in  the  usual  manner;  and  that  all  necessary 
and  usual  directions  might  be  given  for  the  necessary 
and  proper  measures  for  taking  up  the  tide  to  the  said 
hereditaments  according  to  the  law  of  .Scotland,  and  for 
the  conveyance  of  the  said  hereditaments  to  the  pur- 
chaser or  purchasers  thereof;   and  that  all  proper  and 
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necessary  parties  might  concur  in  and  do  and  execute         18S8. 
all  proper  acts  and  deeds  for  that  purpose,  and  for        " 
further  consequential  directions.  Pollard. 

The  said  petition  came  on  to  be  heard  before  the  ^°  ^^^  matter 
judges  of  the  Court  of  Review  on  the  29th  day  of  April  Codrtney 
and  2d  of  May  1837,  when,  upon  reading  the  affidavits  *°**  *"*'^**®' 
filed  in  this  matter,  and  hearing  the  admisaons  and 
arguments  of  the  counsel,  the  Court  found  that  by  the 
law  of  Scotland  no  lien  or  equitable  mortgage  on  the 
estate  in  question  was  created  by  the  deposit  of  the  title 
deeds,  and  by  the  written  memorandum  in  the  petition 
mentioned,  and  expressed  its  opinion  that  on  that 
account  the  Court  could  not  make  the  order  prayed 
for ;  tlie  case,  however,  was  allowed  to  stand  over  for 
further  consideration ;  but  on  the  18th  day  of  July 
following  the  Chief  Judge  stated  the  judgment  of  the 
Court  to  be,  that  the  said  petition  should  .be  dis- 
missed, with  costs ;  and  an  order  has  been  drawn  up 
accordingly. 

The  appellant  conceives  himself  aggrieved  by  such 
dismissal  of  his  petition,  and  submits  that  the  prayer 
thereof  ought  to  have  been  granted,  and  thereof  appeals* 

Mr.  Swanston  and  Mr.  Anderelon,  for  the  appellant : — 
This  is  an  appeal  from  the  decision  of  the  Court  of 
Review,  on  the  petition  of  Mr.  Pollard^  to  have  his 
mortgage  account  taken,  and  for  the  sale  of  the  mort* 
gaged  property.  If  the  property  had  been  situate  in 
England  it  is  manifest  that  the  petitioner  would  have 
been  entitled  to  the  order  declaring  him  an  equitable 
mortgagee,  and  to  have  had  a  sale  of  the  property^ 
But  as  the  pro|>erty  lies  in  Scotland,  the  laws  of  which 
country  are  said  to  recognize  neitlier  liens  nor  equitable 
mortgages,  the  question  resolves  itself  into  this,  namely, 
whetlier,  as  ail  the  parties  to  the  transaction  resided 
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1838.        in  England,— as  the  contract  took  place  in  England^ 

and  as  the  property,  although  situate  in  Scotland,  is  to  be 

PoLLABD.  administered  in  England  under  an  English  fiat  of  bank* 
In  the  matter  ruptcy,  the  lex  loci  contradus,  rather  than  the  lex  loci 
CooRTwEY  rei  sita^  ought  not  to  prevail.  It  is  consonant  to  every 
anot  er.  prin^jipi^  ju  equity,  as  well  as  bankruptcy,  that  assignees 
in  bankruptcy  can  acquire  no  higher  title  in  the  bank- 
rupt's property  than  the  bankrupt  himself  would  possess. 
They  only  take  it  subject  to  all  the  equities, — all  the 
contracts  morally  binding  in  a  l^al  sense ;  that  is,  liable 
to  all  contracts  not  malum  in  «e,  or  against  law  or 
morality.  In  the  present  case  we  say  they  take  the  Scotch 
property  subject  to  our  equitable  mortgage.  If  bank- 
ruptcy had  not  intervened,  can  there  be  a  doubt  we 
should  by  bill  in  equity  have  had  a  right  to  compel  the 
now  bankrupt  to  execute  a  legal  mortgage  ?  Wherever 
the  property  were  situated,  and  whatever  local  law  might 
attach  upon  it,  this  Court,  agens  in  personamy  would,  as 
having  jurisdiction  over  tlie  pei*son  contracting,  compel 
specific  performance,  or  at  least  give  efiect  to  the  contract 
by  something  equivalent  thereto.  This  is  a  contract  ope* 
rating  on  the  conscience  of  the  party ;  and  the  assignees 
taking  the  property  thus  afi*ected  are  as  much  bound  by 
it  as  the  bankrupt  himself.  They  are  not  mere  alienees, 
but  in  fact,  to  the  fullest  extent,  represent  the  bankrupt 
in  all  respects.  Mitfbrd  v.  Miifbrd  (a)  determines  that 
the  assignment  in  bankruptcy  passes  the  rights  of  the 
bankrupt  precisely  in  the  same  plight  and  condition  as 
he  possessed  them,  subject  to  all  equities.  In  Saunders 
v.  Leslie  {b)  it  is  said,  by  Lord  Eldotij  that  assignees  of 
a  bankrupt  cannot  be  in  a  better  situation  than  the 
bankrupt  himself,  and  they  are,  in  respect  to  his  estate, 
liable  to  all  equities  that  would  attach  upon  the  estate 


(a)  9  Vti.  100.  {b)  2  Bail  ^  B.  515. 
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in  his  possession.     So  in  Grant  v.  Miils  (a)  and  CAap^        18BQ^ 
man  v.  Ta$mer.  (i) 

The  other  side  contend  that  the  property  is  not      PoLLAau. 
affected  with  this  equity,  because  the  law  of  Scotland  ^°  ^**®  matter 
did  not  recognize  any  such  title.     But  it  comes  to  the     Courtnet 
assignees  charged  in  conscience  and  equity  with  that    *"d*"®"*®'^- 
which,  without  bankruptcy,  the  Court  would  have  en« 
forced,  and  therefore  that  argument  cannot  prevail.  We 
do  not  contend  in  favour  of  any  jurisdiction  to  bind  a 
foreign  judicature,  or  to  affect  the  land  per  se  ;  but  the 
Court  gets  at  the  remedy  by  exercising  a  jurisdiction  it 
manifestly  has  over  the  party,  and  preventing  him  from 
dealing  with  the  property  devolved  on  him  otherwise 
than  according  to  justice  and  conscience^  such  as,  being 
within  the  jurisdiction^  he  is  bound  to  observe.    Bushby 
V.  Munday.  (c) 

That  species  of  title  which  we  seek  the  Court  shall 
declare  us  to  have  is  not  in  contravention  of  the  law  of 
Scotland ;  it  is  not  prohibited  there,  nor  is  there  any 
law  declaring  that  a  party  possessed  of  real  property 
there  should  not  pledge  his  property.  At  most  the  law 
is  silent  upon  the  subject,  inasmuch  as  it  provides  no 
remedy  for  the  equitable  mortgagee.  Though  it  may  be 
right  that  such  a  contract  as  this  should  be  void  as 
against  a  subsequent  purchaser,  at  the  same  time  it 
would  be  equally  inconsistent  with  justice  as  with  com- 
mon sense  to  suppose  the  laws  of  Scotland  would  not 
enforce  it  as  between  the  contracting  parties,  or,  by 
a  parity  of  reason^  against  a  mere  assignee.  English 
courts  do  not  in  general  recc^ize  this  kind  of  title  any 
more  than  Scotch,  but  the  parties  find  assistance  and 
remedies  for  the  deficiency  of  the  common  law  by  re- 
sorting to  courts  of  equity.     Our  laws  are  prohibitory 


(«)  2  7.  ^  B.  309.  (b)  1  Vem.  867.  (c)  5  Mad.  297. 
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18S8.        of  and  inimical  to  non-communion  in  property  between 

husband  and  wife ;  yet  in  bankruptcy  it  is  every  day's 

Pollard,      practice  to  attach  a  title  which  does  not  exist  in  law,  not 

In  the  matter  ;„ je^d  a  title  to  the  property  of  the  wife,  but  a  right  to 

Courtney     claim  from  the  assignees  taking  the  benefit  of  it  some 

an   ano   er.    p,.QyigiQn  commensurate  to  the  property  itself.     That  is 

all  we  ask  in  the  present  case ;  not  the  property  itself,  but 
something  from  the  assignees  equivalent  thereto.  Until 
recendy,  if  a  tenant  in  tail  contracted  to  bind  the  entail, 
the  Courts,  as  against  the  heir  in  tail,  could  not  decree 
specific  performance,  so  as  to  aflfect  the  land  itself,  but, 
acting  against  the  person^  they  could  imprison  the  party 
on  whom  by  law  the  estate  devolved  for  as  long  as  the 
contumacy  to  their  orders  continued.  We  contend  that 
the  lex  bet  cofitractus^  and  not  the  lex  loci  ret  sikBj  must 
prevail.  Until  the  recent  statute,  6  G.  4.  c.  16.  s.  64., 
the  land  in  Scotland  of  a  bankrupt  did  not  pass  by  the 
English  commission,  and  assignees  could  only  reach  it 
by  instituting  proceedings  to  carry  into  effect  the  obli- 
gation attaching  on  it  by  the  assignment. 

There  is  in  this  case  a  trust  affecting  the  land ;  and 
having  already  shown  there  is  nothing  prohibitory  in  the 
law  of  Scodand,  we  admit  that  no  trust  or  contract  can 
attach  to  or  affect  land  which  is  contrary  to  the  law. 
Ex  parte  BorrodaUe  in  the  matter  of  Sucker  (a)  does 
not  apply  here,  because  there  it  was  found  that  the  laws 
of  Demerara  declared  void  the  creation  of  any  interest 
in  slaves,  (the  subject  of  that  petition,)  unless  the  tide 
was  made  apparent  by  the  intervention  of  certain  forms, 
which  in  that  case  had  been  disregarded.  Fortunately 
for  the  petitioner,  the  property,  except  for  the  bank- 
ruptcy, stands  precisely  in  the  same  position  as  when  the 
contract  was  entered  into;  no  subsequent  and  superior 

(a)  2  Mottt,  ^  Ayr.  398* 
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rights,  according  to  Scotch  law,  having  intervened.     So        1838. 
that,  as  we  contend,  the  Court  has  simply  to  deal  with         '  ' 

the  question  as  though  the  party  contracting  had  been      Polla&d! 
living,  and  had  remained  solvent  1°  ^^^  matter 

CoUftTNBY 

Mr.  BusseU  and  Mr.  BetheU,  for  the  respondents :  —  «^J«^t^- 
The  finding  of  the  Court  of  Review  is  conclusive. 
The  forms  of  conveyance  required  by  the  laws  of  Scot- 
land have  not  been  adopted;  but  it  is  said  that  an 
equitable  right  is  created,  binding  on  the  conscience  of 
the  assignees.  The  laws  of  Scotland  regard  an  equit- 
able holder  as  a  perfect  stranger.  *  According  to  our 
notions,  an  equitable  mortgagee  is  in  equity  the  owner 
of  the  estate ;  but  those  laws  recogniase  no  such  title;  it 
is  an  estate  in  land  which  by  them  cannot  exist.  They 
say,  on  the  other  side,  this  contract  would  have  been 
enforced  in  Scotland  if  no  bankruptcy  had  intervened; 
but  no  authority  has  been  shown  to  that  effect.  Bank- 
ruptcy having  intervened,  all  rights  against  the  person 
of  the  bankrupt  are  ended,  and  the  assignees  take  his 
property  only  subject  to  the  equities  affecting  the  pro^ 
perty.  The  question  is  not,  how  far  the  bankrupt  was 
bound,  but  how  far  the  estate  was  afiSected.  That  is  at 
once  answered  by  this,  that  the  law  of  Scotland  recog- 
nizes no  title  whatever  as  arising  out  of  a  mere  equitable 
charge.  The  estate  is  therefore  not  charged.  But  it  is 
said  that  it  is  chained  through  the  conscience  of  the 
party.  The  party  whose  conscience  is  affected  is  not 
before  the  Court  The  assignees  are  here^  and  they  are 
only  required  to  administer  the  estate,  subject  to  the 
equities  which  have  already  attached  to  it  Assignees  in 
general  take  according  to  equities  affecting  the  bank- 
rupt But  in  what  sense  is  that  expression  used  ?  Not 
as  to  those  equities  which  merely  affect  the  bankrupt 
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1888.        personaUy,  but  those  only  which  specifically  aflPect  the 

property  which  passes  by  the  assignment;   and  this 

PoLLABo.      brings  it  back  to  the  old  position,  that  the  kx  loci  rei 

In  the  matter  g^^  j^y  ^hich  the  law  of  England  determines  rights  as 

CouRTNEi     to  property  abroad,  recognizes  no  lien  or  title  whatever. 

and  another.        #pjj^  appellant  must,  before  he  proceeds  a  step  further, 

make  out  that  he  is  owner  of  the  estate  in  question 

according  to  the  law  of  Scotland,  which  he  cannot 

establish. 

Mr.  SuHUUtonf  in  reply :  —  The  question  is,  whether 
the  contract  is  valid  as  against  the  assignees  to  an  extent 
to  charge  the  property  as  it  would  have  been  chai^g^ 
able  if  no  bankruptcy  had  happened.  There  is  this 
difference  lost  sight  of  by  the  respondents,  that  the  law 
rq;arding  contract  is  decided  by  the  loci  corUraehu,  and 
that  regarding  the  land  by  the  kx  hci  rei  $iim.  The 
Court  must  deal  with  this  subject,  not  as  land  but  as 
contract,  and  can  work  out  the  equities  of  the  contract 
by  its  order  upon  the  assignees  concerning  the  property 
come  to  their  hands.  The  authorities  referred  to  show^ 
that  a  contract  to  this  effect  may  be  good,  though  it  can 
give  no  lien  upon  the  land.  A  contract  or  equitable 
mortgage  will  not  charge  the  legal  estate  in  England 
more  than  in  Scotland,  except  by  the  very  means  we 
now  seek  to  ad<^pt,  viz.,  through  the  conscience  of  the 
party.  It  is  said  we  are  proceeding  by  the  form  of  the 
prayer  of  our  petition  against  the  estate,  rather  than 
against  the  person.  But  if  the  Court  were  to  adopt 
such  an  argument,  it  would  be  regarding  the  form  rather 
than  the  substance  of  the  petition,  and  thus  do  an  in« 
justice,  not  usual  in  courts  of  equity.  If  this  petition 
were  granted,  and  the  proceeds  of  the  property  handed  ' 
over  to  us,  the  law  of  Scotland  would  not  be  infringed 
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We  do  not  seek  to  establish  a  legal  title  to  the  pro-        1838. 
perty;  all  we  ask  is,  that  the  contract  should  be  en-        

forced^  and  the  proceeds  of  the  estate  given  to  us.  PollaId. 

Id  the  matter 
of 
His  Lordship  took  time  to  consider  bis  judgment.  Courtnet 

and  anothcf • 

The  I^RD  Chancellor: —  Jan  20, 

The  short  result  of  the  facts  of  this  case^  as  stated  in  1840. 
the  special  case,  by  which  I  am  bound,  is,  that  the  bank- 
rupts were  absolutely  entitled,  as  part  of  their  partnership 
property,  to  some  land  in  Scotland,  the  legal  title  being 
in  George  Courtney^  one  of  the  bankrupts ;  that  the  firm, 
being  indebted  to  the  petitioner,  George  Pollard^  in  order 
to  induce  him  to  give  them  further  credit,  deposited  with 
him  the  disposition  and  instrument  of  seisin,  being  the 
title  deeds  of  such  land,  and  signed  and  gave  to  him  a 
memorandum  in  writing,  dated  the  13th  of  March  1832, 
declaring  that  they  thereby  gave  to  Pollard  a  lien  upon 
the  land  for  the  general  balance  of  all  or  any  monies 
that  then  were  or  might  thereafter  become  due  to  him 
from  them  to  the  extent  of  2,000/.,  and  they  agreed  that 
he  should  stand  in  the  nature  of  an  equitable  mor&> 
gagee  thereof;  and,  on  demand,  they  further  agreed  to 
make,  do,  and  perfect  all  such  acts  for  the  better  securing 
to  him  of  any  such  monies  as  aforesaid ;  that  Pollard,  re- 
lying upon  the  security  of  the  hereditaments  so  charged 
to  him  as  aforesaid,  continued  to  give  credit  to  the  bank- 
rupts to  the  time  of  tbmr  bankruptcy,  which  took  place 
on  the  20th  December  1832,  at  which  time  he  was  a 
creditor  for  the  sum  of  l,927iL  4«.  6d  The  only  other 
&cts  stated  in  the  special  case,  material  to  the  present 
question,  is,  that  by  the  law  of  Scodand  no  lien  or  equit- 
able mortgage  on  the  estate  in  question  was  created  by 
the  deposit  of  the  title  deeds,  or  by  the  written  memo- 
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1840.  rand  urn.     The  question  is,  whether  Pollard  is,  under 

these  circumstances,  entitled  to  have  his  debt  paid  out 

Pollard,  of  that  part  of  the  estate  of  the  bankrupts  which  consists 

In  the  matter  q[  ^j^^j^  property  in  Scotland,  in  preference  to  their 

Courtney  general  creditors;  or,  in  other  words,  the  assignees  being 

.and  another,  jj^y^  ^  jjj  ^^  equities  to  which  the  bankrupt  was  subject, 

whether  such  a  deposit  and  agreement,  made  and  entered 
into  in  this  country,  gave  to  the  creditor  such  a  title  as 
against  his  debtor  to  have  the  agreement  performed  and 
the  debt  paid  out  of  the  property  in  Scotland,  the 
subject  of  such  deposit  and  agreement.  The  special 
case  also  finds  tliat  the  deposit  and  agreement  does  not 
by  the  law  of  Scotland  create  any  lien  or  equitable 
mortgage  upon  the  estate.  By  this  statement  of  the 
]aw  of  Scotland,  which,  sitting  here,  I  must  consider  as  a 
fact,  I  am  bound,  but  so  far  only  as  the  statement  goes, 
and  that  does  not  find  any  thing  contrary  to  the  well 
known  rule,  that  obligations  to  convey,  perfected  secundum 
legem  domicilii^  are  binding  in  Scotland,  but  that  by  the 
law  of  Scotland  no  lien  or  equitable  mortgage  was 
created  by  the  deposit  and  agreement ;  by  which  must  be 
understood  that  the  law  of  Scotland  does  not  permit 
such  deposit  and  agreement  to  operate  in  rem^  and  not 
that  they  may  not  give  a  title  to  relief  in  personam.  It  is 
true  that  in  this  country  contracts  for  sale,  or  (whether 
expressed  or  implied)  for  charging  lands,  are  in  certain 
cases  made  by  the  courts  of  equity  to  operate  in  rem; 
but  in  contracts  respecting  lands  in  countries  not  within 
the  jurisdiction  of  thesecourts  they  can  only  be  enforced  by 
proceedings  in  personam^  which  courts  of  equity  here  are 
constantly  in  the  habit  of  doing :  not  thereby  in  any 
respect  interfering  with  the  lex  loci  rei  sike.  If  indeed 
the  law  of  the  country  where  the  land  is  situate  should 
not  permit  or  not  enable  the  defendant  to  do  what  the 


CASES  IN  BANKRUPTCY.  251 

court  might  otherwise  think  it  right  to  decree,  it  would         1840. 

be  useless  and  unjust  to  direct  him  to  do  the  act;  but       ^ 

11-1.1.  I  *.     1  .         Ex  parte 

when  there  is  no  such  impediment  the  courts  of  this      Pollabo. 

country,  in  the  exercise  of  their  jurisdiction  over  con-  ^"  ^®  matter 
tracts  made  here»  or  in  administering  equities  between     Covrtnby 

.J.       i_  ^  ^i_  .  1  J  and  another. 

parties  residing  here,  act  upon  their  own  rules,  and  are 
not  influenced  by  any  consideration  of  what  the  effect  of 
such  contracts  might  be  in  the  country  where  the  lands 
are  situate,  or  of  the  manner  in  which  the  courts  of 
such  countries  might  deal  with  such  equities. 

The  observations  of  Lord  Hardwicke  in  Penn  v. 
Battimore  (a)  are  founded  upon  this  distinction.  In 
Lord  Cremsiaun  v.  Johnson  {b)j  Lord  Ahanlegj  upon 
principles  of  equity  familiar  in  this  country,  set  aside  a 
sale  in  the  Island  of  St.  Christopher,  by  the  laws  of 
which  country  the  sale  was  perfectly  good,  no  such  prin- 
ciples of  equity  being  recognised  by  the  courts  there, 
saying,  <<  With  regard  to  any  contract  made  or  equity 
between  persons  in  this  country  respecting  lands  in  a 
foreign  country,  particularly  in  the  British  dominions, 
this  court  will  hold  the  same  jurisdiction  as  if  they  were 
situated  in  England.''  In  Scott  v.  NesbiU  (c),  Lord  Ekhn, 
in  the  face  of  the  master's  report  finding  that  there  was 
no  law  or  usage  in  Jamaica  for  a  lien  by  a  consignee  in 
respect  of  supplies  furnished  to  the  estate,  directed 
consignees  to  be  allowed  such  expenditure  in  their 
account  with  incumbrancers.  Bills  for  specific  per- 
formance of  contracts  for  the  sale  of  lands,  or  respecting 
mortgages  of  estates,  in  the  colonies  and  elsewhere  out  of 
the  jurisdiction  of  this  Court,  are  of  familiar  occurrence. 
Why  then,  consistently  with  these  principles  and  these 
authorities,  should  the  fact,  that  by  the  law  of  Scotland 


(a)  1  Vet.  454.  (A)  9  Vet,  182.  (c)  14  Vet.  4«, 
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1840.       no  lien  or  equitable  mortgage  was  created  by  the  deposit 

*""        and  memorandum  in  this  case,  prevent  the  courts  of 

P^lTrd.     this  country  from  giving  such  effect  to  the  transactions 

In  the  matter  between  the  parties  as  it  would  have  given  if  the  land 
CouETNEY     bad  been  in  England  ?    If  the  contract  had  been  to  sell 

and  another,  ^y^^  lands  a  specific  performance  would  have  been 
decreed ;  and  why  is  all  relief  to  be  refused  because  the 
contract  is  to  sell,  subject  to  a  condition  for  redemption  ? 
The  substance  of  the  agreement  is  tx>  chat^  the  debt 
upon  the  estates,  and  to  do  and  perfect  all  such  acts  as 
may  be  necessary  for  the  purpose;  and  if  the  Court 
would  decree  specific  performance  of  this  contract,  and 
the  completion  of  the  security  according  to  the  forms  of 
law  in  Scotland,  it  will  give  effect  to  this  equity  by 
paying  out  of  the  proceeds  of  the  estate  (which  being 
part  of  the  bankrupt's  estate  must  be  sold)  what  is 
found  to  be  the  amount  of  the  debt  so  agreed  to  be 
charged  upon  it,  which  is  what  the  creditor  asks.  The 
special  case  finds,  that  the  deeds  were  deposited  and  the 
agreement  signed  by  the  bankrupts  in  order  to  induce 
the  creditor  to  give  them  further  credit ;  and  that  he, 
relying  upon  the  security  of  the  hereditaments  so 
charged  to  him,  continued  to  give  credit  to  the  bank- 
rupts to  the  time  of  their  bankruptcy.  The  transaction 
is  in  no  respect  impeached,  and  there  is  no  competition 
with  any  person  having  obtained  a  title  under  the  law 
of  Scotland.  The  only  parties  resisting  the  creditor's 
claim  are  the  assignees,  who  are  bound  by  all  the  equities 
which  affected  the  bankrupts.  To  deny  to  the  creditor 
the  benefit  of  this  security  would  be  an  injustice  which, 
if  unavoidable,  would  be  much  to  be  regretted.  In 
giving  effect  to  it  I  act  upon  the  well  known  rules  of 
equity  in  this  country,  and  do  not  violate  or  interfere 
with  any  law  or  rule  of  property  in  Scotland,  as  I  only 
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order  that  to  be  done  which  the  parties  may  by  that         1840. 
law  lawfally  perform*  " 

I  reverse  the  judgment  of  the  Court  of  Review,  giving      Pollard. 
to  the  creditor  payment  of  his  debt  out  of  the  proceeds  ^"  the  matter 

of  the  estate*  (a)  CouaTNzv 

and  another. 

Mr.  Russell  then  asked  leave  to  carry  the  case  upon 

aiq)eal  to  the  House  of  Lords,  but  this  his  Lordship 

refused. 

Judgment  of  the  Court  of  Review  reversed. 

Mr.  Russell  this  day  applied,  under  the  37th  section  {b)        L.  C. 

of  I  8t  2  Will.  4.  c.  56.,  and  ex  parte,  for  leave  to  appeal      P^*  l^r, 
1840. 

(fl)  There  is  a  case  of  Rotht^  the  whole  facts  whereupon  such  L«^e  giren  by 
cMid  v.  Currie  bearing  upon  this  question  of  law  or  equity  shall  oellor  to  appeal 
question    still    pending   in    the  arise  to  be  stated  in  the  form  of  to  the  House  of 
Court  of  Queen's  Bench.    For  a  petition  of  appeal  to  the  House  '^'^°'* 
other  authorities  it  is  thought  of  Lords,  and  the  party  appeal- 
sufficient  to  refer  the  reader  to  ing  may  carry  such  appeal  to  the 
those  cited  on  the  hearing  of  the  House  of  Lords  in  like  manner 
petition  in  the  Court  of  Review,  as  other  appeals  are  preferred  to 
S  Mont.  Sf  Atfr,  ^AO,  that    house:    Provided   always, 

{b)  ^'  And  be  it  enacted,  that  that  the  cases  to  be  lodged  by 

in    case    the   Lord   Chancellor  the  parties  in  the  House  of  Lords 

shall  deem  any  matter  of  law  or  shall  be  confined  in  matter  of 

equity  brought  before  him  by  fact,  in  cases  of  appeal  from  the 

way  of  appeal  from  the  Court  of  Lord  Chancellor,  to  setting  forth 

Review  to  be  of  sufficient  diffi-  the  special  case  brought  up  to 

culty  or  importance  to  require  the  Lord  Chancellor  frpm  the 

the  decision  of  the  House  of  Court  of  Review,  and  in  cases 

Lords,  or  in  case  both  parties  in  of  appeal  from  the  said  Court  of 

any  proceeding  before  the  Court  Review,  to  setting  forth  a  special 

of  Review  shall  desire  that  any  case,  to  be  approved  and  cer- 

such  matter  may  be  determined  tified  in    manner  herein-before 

in  the  first  instance  by  the  House  provided  touching  appeals  to  the 

of  Lords,  and  not  by  the  Lord  Lord  Chancellor,  and  to  such 

Chancellor,  then  and   in    such  arguments  on  the  point  of  law 

case  the  Lord  Chancellor  or  the  as  the  parties  may  be  advised  to 

Court   of  Review    may    direct  state." 
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184(X.        to  the  House  of  Lords  against  the  above  decision,  on 

_  account  of  the  very  important  bearinc  it  would  have 

Ex  parte  J        r  .      .         ■ 

PoLLABD.      upon  the  Scotch  law.     It  was  a  novel  application,  but 

In  the  matter  clearly  within  his  Lordship's  discretion  to  grant,  if  he 

CovRTNiT     thought  proper, 
and  another. 

The  Lord  Chancellor  said  it  was  placing  a  judge 
in  a  very  embarrassing  position  to  leave  it  within  his 
discretion  to  grant  an  appeal  or  not  against  his  own 
judgment  He,  however,  thought  this  a  proper  case  for 
an  appeal  to  the  House  of  Lords,  and  allowed  it 
accordingly. 

Mr.  AnderdoHy  at  a  later  period  of  the  day,  appeared 
to  oppose  the  application,,  and  pressed  on  his  Lordship's 
attention  the  fact,  that  on  the  original  hearing  of  the 
special  case  his  Lordship  had  refused  what  was  now 
asked.  He  also  suggested,  that  if  his  Lordship  was 
nevertheless  disposed  to  grant  Mr.  BusselTs  application, 
the  special  case,  being  in  some  respects  erroneous,  ought 
to  be  re-stated. 

The  Lord  Chancellor  thought  he  could  not  refuse 
the  appeal,  and  said,  that  as  he  was  himself  concluded 
by  the  special  case  as  it  came  from  the  Court  of  Review, 
the  case  must  go  in  the  same  shape  to  the  House  of 
Lords. 

Accordingly,  leave  was  given  to  appeal  to  the  House 
of  Lords. 
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Ex  parte  RICHARD  GIBSON.— In  the  matter  of        C.  of  R. 

RICHARD  GIBSON.  Jan.  22, 

rii  1839. 

i  HIS  was  an  application,  by  motion,  that  an  affidavit  The  affidavit  of 

of  debt  sworn  and  filed  under  the  1  &  2  Vict.  c.  110.  s.  8.  Suw'**" 
(the  abolition  of  arrest  act),  and  a  notice  annexed  thereto,  ^^^^^  V^ 

^    1  &  2  Vict. 

should  be  taken  oif  the  file,  or  indorsed  by  the  officer  ns  c.  no.  s.8.(a), 

„.:^i  J  I        J        J  was  not  filed  till 

Withdrawn  or  abandoned.  after  the  notice, 

.  required  by  that 

Mr.  Swanstan  in  support  of  the  motion.  section  of  its 

■^  ^  being  filed,  was 

served.     The 

Mr. «/.  JZttftfeA^  confrd,  contended  that  the  Court  had  twemy-one  days 

•   jt*     •         ^  1  1  1  1  •<•  •      1      1     from  the  filinc 

no  jurisdiction  to  make  any  such  order,  and  if  it  had,  of  the  affidavit 
the  application  could  not  be  granted  upon  motion.  **-id  ^H  id 

that,  as  the  cfe- 

Per  Curiam.' — We  had  better  hear  the  case.  ditor  might  still 

give  a  fresh 

The  facts  upon  which  the  application  was  grounded  debtor  could 
were  as  follows :— On  the  31st  of  December  1838  the  "ffid^toffthe 
above  Bichard^Awn  was  served  with  the  copy  of  an  affi-  ^Je*  though  the 
davirsworn  at  Birmingham  upon  the  same  day,  which  was  diction  so  to 
in  substance  as  follows :  ^^ Samuel  fVillis  of  Birmingham  in  .LtTJZ^^^.'j!' 

B  a  motion  is  the 

the  County  of  Warwick,  button  maker,  maketh  oath,  proper  form  of 

application  for 

&C.,  that  Richard  Gibson  of,  &c.,  is  justly  and  truly  that  purpose, 
indebted  to  this  deponent,  and  to  Samuel  Sultony  Henry 
Harrison^  and  others,  his  copartners  in  .n*ade,  in  the 
sum  of  180/.  i2«r  a  call  of  \L  per  share  upon  180  shares 
of  the  joint  stdtk  of  the  Birmingham  Patent  Hoi-se  Shoe 
and  Iron  Tip  and  Heel  Company,  held  by  the  said 
Richard  Gibson;  and  this  deponent  saith  that  the  said 
Richard  Gibs6nii&  a  trader,  ^Stc.  Sworn  at  Birmingham, 
&c.,  3 1st  December  1838."  And  at  the  same  time  he 
was  served  witha  notice  as  follows : — "  To  Mr.  Richard 


(a)  See  a  very  useful  tract  qn  the  subject  of  bonds  and  other  pro- 
ceedings to  be  taken  under  this  section,  by  Scroope  Ayrion,  Esquire ; 
published  by  S.  Lumley,  56,  Chancery  Lane. 

Vol.  I.  s 
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1839.        Gibson.     I  hereby,  on  behalf  of  myself  and  partners, 
'  require  immediate  payment  of  the  debt  of  180/.,  men- 

GiBsoN.  tioned  in  the  annexed  copy  affidavit,  together  with 
In  the^matter  j^terest  for  the  same  from  the  10th  instant  to  the  day  of 
Gibson.  payment.  Dated  this  31st  day  of  December  1838. 
Samuel  Willis.^^  On  the  1 1  th  January  following  Mr.  Gib^ 
son  received  the  following  notice : — '*  I  hereby  withdraw 
the  notice  dated  the  3 1st  day  of  December  last,  served 
on  you,  for  payment  of  the  call  of  IL  per  share  in  the 
capital  of  the  Birmingham  Patent  Horse  Shoe  and  Iron 
Tip  and  Heel  Company;  and  I  also  give  you  notice, 
that  I  shall  not  proceed  either  upon  the  said  notice  or 
upon  the  writ  of  summons  served  upon  you  for  the  pur- 
pose of  recovering  the  amount  of  the  said  call.  Dated 
this'  10th  day  of  January  1 839.  Henry  SmyihieSf  solicitor 
to  Mr.  jS.  fViUisJ*  It  appeared  that  the  above-mentioned 
affidavit,  sworn  on  the  31st  December,  was  not  filed  till 
the  2d  January,  vias.  after  service  of  the  foregoing 
notice. 

Mr.  Stvansion: — The  reason  why  the  notice  was  given 

to  witlidraw  the  notice  of  the  3 1st  December  is  obvious. 

The   section   giving   creditors    this    new   remedy  (the 

The  1&2 Vict  1  &  2.  Vict.  c.  110.  s.8.)  enacts,  <<That  if  any  single 

creditor,  or  any  two  or  more  creditors  being  partners, 
whose  debt  shall  amount  to  one  hundred  pounds  or 
upwards^  or  any  two  creditors  whose  debts  shall  amount 
to  one  hundred  and  fifty  pounds  or  upwards,  or  any 
three  or  more  creditors  whose  debts  shall  amount  to  two 
hundred  pounds  or  upwards,  of  any  trader  within  the 
meaning  of  the  laws  now  in  force  respecting  bankrupts, 
shall  file  an  affidavit  or  affidavits  in  Her  Majesty's 
Courts  of  Bankruptcy  that  such  debt  or  debts  is  or  are 
justly  due  to  him  or  them  respectively,  and  that  such 
debtor,  as  he  or  they  verily  believe,  is  such  trader  as 
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aforesaid,  and  shall  cause  him  to  be  served  personally        1839. 

with  a  copy  of  such  aiSdavit  or  affidavits,  and  with  a        

^«      .         .^.  ...  ,.  ft       t  Ex  parte 

notice  m  writing  requiring  immediate  payment  or  such       Gibson. 

debt  or  debts;    and   if  sucli  trader  shall   not  within  '"  the  matter 

of 
twenty-one  days  after  personal  service  of  such  affidavit       GiuoM. 

or  affidavits  and  notice  pay  such  debt  or  debts,  or  secure 
or  compound  for  the  same  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond,  in  such  sum 
and  with  such  two  sufficient  sureties  as  a  commissioner 
of  the  Court  of  Bankruptcy  shall  approve  of,  to  pay 
such  sum  or  sums  as  shall  be  recovered  in  any  action  or 
actions  which  shall  have  been  brought  or  shall  thereafter 
be  brought  foi'  the  recovery  of  the  same,  together  with 
such  costs  as  shall  be  given  in  the  same,  or  to  render 
himself  to  the  custody  of  the  gaoler  of  the  court  in 
whidi  such  action  shall  have  been  or  may  be  brought, 
according  to  the  practice  of  such  court,  or  within  suck 
time  and  in  such  manner  as  the  said  court  or  any  judge 
thereof  shall  direct,  after  judgment  sliall  have  been 
recovered  in  such  action,  every  such  trader  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the 
twenty-second  day  after  service  of  such  affidavit  or  affi* 
davits  and  notice,  provided  a  fiat  in  bankruptcy  shall 
issue  against  sach  trader  within  two  calendar  months 
from  the  filing  of  such  affidavit  or  affidavits,  but  not 
otherwise.'' 

The  affidavit,  not  being  filed  till  tlie  2d  of  Januar}', 
would  be  inoperate  on  the  3ist  of  December,  and  of 
course  the  notice  of  it  would  be  also  ineffective.  The 
object  of  the  present  application  is  to  protect  Mr.  Gib$oii 
against  the  effect  of  this  affidavit ;  because,  by  the  words 
of  the  section,  if  he  does  not  take  the  pi*oceedings  to- 
wards giving  the  security  required  by  the  section, 
although  the  party  filing  the  affidavit  has  abandoned  his 
right,  his  omission  is  an  act  of  bankruptcy  on  the  follow- 
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1S39.  ing  twenty-second  day,  of  which  any  other  party  may 
"~"~"        avail  himself.     [Sir  George  Rose : — If  we  took  it  off  the 

Gibson.  file,  would  that  destroy  the  effect  of  that  clause?]  We 
in  the  matter  apprehend  it  would.     It  would  destroy  the  first  step 

Gibson.  towards  any  other  party  issuing  a  fiat.  No  commis- 
sioner would  proceed  on  secondary  evidence  of  it ;  and 
even  if  secondary  evidence  of  it  were  obtainable,  the 
oflScer  of  this  Court  would  not  treat  it  as  existent,  in  the 
teeth  of  the  order  of  this  Court  directing  it  to  be  taken 
off  the  file.  It  is  quite  clear  he  has  now  no  obligation 
to  pay  the  debt,  or  give  security  in  manner  as  required 
by  the  statute ;  and  if  a  fiat  were  tiiken  out  upon  it  by  a 
third  party,  although  the  Court  would  in  ail  probability 
supersede  it  (a),  still  the  bankrupt  would  be  put  to  all 
the  expense,  trouble,  and  inconvenience  in  the  mean- 
time. [Sir  John  Cross :  —  Under  these  circumstances, 
can  this  be  an  act  of  bankruptcy.  A  third  party  taking 
out  a  fiat  would  have  to  show  that  the  creditor  who  filed 
the  affidavit  was  not  paid  or  secured  or  compounded 
with  to  his  satisfaction.  Where  a  creditor  in  this  man- 
ner withdraws  his  claim  to  the  remedy  given  by  the 
statute,  can  another  say  the  first  was  not  satisfied?] 
The  party  has  a  right  to  prevent  himself  being  placed 
in  the  peril  of  a  fiat.  As  to  this  application  being  by 
motion  rather  than  petition,  it  is  quite  certain  that 
would  be  considered  the  proper  course  in  the  Court  of 
Chancery.  [Sir  John  Cross : —  Not  that  I  object  to  the 
form  you  have  adopted ;  but  allow  me  to  remind  you 
that  in  chancery  it  would  be  an  application  between 
parties  in  a  cause;  here  all  the  creditors  of  Mr.  Gibson^ 
who  are  in  nowise  before  the  Court,  may  be  affected.] 
The  Court  acquires  its  jurisdiction  by  the  filing  of  the 
affidavit,  and  it  being  an  application  not  strictly  speak- 
er) See  ejc  parte  Parker,  post. 
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ing  in  any  bankruptcy,  a  motion  is  the  only  proper  form         1839. 

of  procedure.  

Ex  parte 
Gibson. 

Mr.  J.  Russell   for  Mr.  JViUis  the  creditor :  —  No  ^"  ^^^  "»"«*' 

of 

third  party  could  use  this  as  an  act  of  bankruptcy,  Gibson. 
except  by  swearing  before  the  commissioners  that  such 
an  affidavit  had  been  filed,  and  that  notice  of  such  an 
affidavit  having  been  filed  had  been  given.  Here  it  is 
plain  no  such  notice  has  been  given.  The  notice  was 
nugatory,  because  it  ought  to  have  been  of  an  affidavit 
already  filed^  and  not  of  one  about  to  be  filed.  There- 
fore no  third  party  can  avail  himself  of  it;  but  it  is  quite 
a  different  thing  to  take  it  off  the  file.  We  may,  now 
that  the  affidavit  is  filed,  give  the  required  notice,  and 
issue  a  fiat  thereon.  The  act  only  limits  the  time  to 
two  months,  which  have  not  yet  expired. 

The  Court  stopped  further  argument  for  the  re- 
spondent. 

Sir  John  Cross :  —  For  the  reasons  already  assigned, 
and  as  it  is  admitted  on  both  sides,  it  is  quite  manifest 
the  notice  of  the  3 1st  December  was  altogether  irregular, 
because  the  affidavit  was  not  then  filed.  But  I  see  no 
reason  why  a  fresh  notice  may  not  now  be  given.  The 
words  of  the  section  are  at  first  a  little  ambiguous,  but  I 
entertain  no  doubt  that  the  creditor  filing  the  affidavit 
has  a  right  to  retain  it  on  the  file,  and  give  a  new  notice, 
and  take  advantage  of  the  debtor's  omission  to  comply 
with  the  requisites  of  the  statute,  within  the  twenty-one 
days  afterwards,  as  an  act  of  bankruptcy^  at  any  time 
within  the  two  months.  In  the  meantime  no  injury  can 
happen  to  the  debtor,  and  therefore  I  see  no  ground  to 
interfere.  I  am  far  from  thinking  we  have  not  juris- 
diction in  this  case ;  nor  need  I  say  whether  in  every 
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1839.       case  the  Court  would  decline  to  exercise  it»  and  refuse 

to  take  an  affidavit  of  this  kind  off  the  file.     It  is  suffi* 

Gibson.       cient  that  we  think  the  creditor  before  us  has  a  right  to 

In  the  matter  retain  it. 
of 

Sir  George  Rose: — This  application  is  perfectly  regular 

by  motion,  which  indeed  is  the  only  proper  course  of 

proceeding;  nor  do  I  entertain  the  least  doubt  as  to  our 

jurisdiction ;  but  how  far  the  application  can  be  of  use 

is  another  point.     That  which  we  think  justifies  us  in 

refusing  it  is,  that,  tlie  time  not  having  expireil,  the  cre- 

tlitor  has  still  a  right  to  give  a  fresh  notice,  and  proceed 

to  a  fiat* 

Application  refused,  but  without  costs. 


C.  of  R.        Ex  parte  LISTER.  —  In  the  matter  of  H  ADDON. 

1839.  1  HIS  was  an  application  to  incorporate  the  proceed- 

A.,  B.y  and  c.»  higs  under  two  separate  fiats  against  two  partners,  and 

A,,  bankVupt;  to  impound  tliose  fiats,  so  as  to  give  effect  to  a  joint  fiat 

A*  ^  Mid  c.  ^S***"st  the  firm  of  three.     One  partner  only  resided  in 

iwnkriipu.  England,  and  all  the  property  was  in  the  Brazils;   a 

rate  fiats  part  of  fiat  issucd  against  the  English  partner;  then,  on  the 

iiaVbcen  ad^^  return  of  another  from  abroad,  a  fiat  against  him ;  and 

ministered,  and  when  the  third  Came  here,  the  petitioners  issued  a  joint 

a  dividend  de-      /.  .  , 

clared.  No  fiat  against  the  three.  A  dividend  had  been  declared, 
ord^u.^r(fer  *"^^  part  of  the  joint  estate  administered  under  the  sepa- 
to  incorporate     j-^te  fiats ;  but  there  were  no  separate  estates  or  separate 

the  separate  ^  *  •  * 

under  the  joint  debts  to  deal  with  under  the  separate  fiats. 

fiat,  and  to  stey 
proceedings 

thereunder,  and      Mr.  Temple  and  Mr.  Koe  for  the  upplication. 

liberty  to  re- 
view the  choice 

of  assignees.  Mr.  SwonstoH  and  Mr.  Skarpe,  for  the  separate  fiats, 

not  be  served  Suggested  that  it  would  be  inconvenient  to  impound  the 
JJjJJl*  PJJll^ '^  separate  fiats,  as  proceedings  for  recovery  of  the  joint 
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estate  in  the  Brazils  were  still  going  on  under  them,  1839. 
and  It  would  be  injurious  to  check  those  proceedings,  or 

render  them  inoperative  by  annulling  or  impounding  Listek. 

them.  *°  the  matt* 

But  the  Court,  after  observing  that  the  joint  estate      Hadoon. 
was  much  more  readily  got  in  under  a  joint  fiat. 

Ordered,  that  the  proceedings  under  all  the  fiats 
should  be  incorporated,  and  proceedings  under  the  sepa- 
rate fiats  should  be  stayed ;  with  liberty  to  the  commis- 
sioners under  the  joint  fiat  to  review  the  choice  of 
assignees^  and,  if  needful,  to  proceed  to  a  new  choice* 

Costs  out  of  the  estate. 

It  was  objected,  that  the  bankrupts  had  not  been 
served  with  this  petition. 

Per  Curiam  :  — It  is  not  necessary  to  serve  bankrupts 
with  a  petition  for  this  purpose. 


Ex  parte  HARVEY.  —  In  the  matter  of  EMERY  and      C.  of  R. 

R  AVENSCROFT.  Jon.  29, 

1839. 

Deeds  were  deposited  with  the  petiUoner  by  Emery  ^^'J^ "w. 
and  Bavenscrqftf  accompanied  by  a  memorandum  dated  !^^®"*  ^^ 
the  19th  Feb.  1835.     Hassell  afterwards  came  into  the  Then  an  att  of 
firm,  and  in  November  1836  the  new  firm  agreed  to  tbtn  aT^l' 
adopt  the  debt,   and  sign  a  fresh  memorandum.     In  JSSdFirT" 
January  1837  the  bankrupts  executed  a  legal  mortgage  mortgage  in* 

...  1  •   •      1  ^    Talid,  but  that 

to  the  petitioners,  pursuant  to  the  onginal  agreement^  equitaMe  mon- 
and  in  March  a  fiat  issued  against  the  bankrupt ;  but  ^J^^^^ 
prior  to  the  execution  of  the  legal  mortgage  ihey  had  rcTWed. 
committeil  an  act  of  bankruptcy.   , 
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]  339.  Mr.  Swanston  and  Mr.  Anderdon : —  The  legal  mort- 

•"""^        gage  being  invalidated  by  the  intervention  of  the  inter- 

Hauvey.      mediate  act  of  bankruptcy,  we  have  a  right  to  resort  to 

In  the  matter  our  original  equitable  mortgage,  ^nd  what  we  now  ask 

Emery        is  the  usual  order, 
and  another. ' 

Mr.  Campbell  for  the  assignees:  — The  right  as  equi- 
table mortgagee  is  gone.  The  legal  mortgage,  which 
was  at  the  time  good,  except  from  the  effect  of  the  fiat 
subsequently  issuing,  merges  the  equitable  mortgage. 

Per  Curiam :  — The  legal  mortgage,  lieing  after  notice 
of  a  prior  net  of  bankruptcy,  is  void ;  but  there  is 
nothing  to  affect  the  equitable  mortgage.  As  to  the 
question  of  merger,  there  is  nothing  in  it.  It  is  the 
bankruptcy  which  makes  the  legal  mortgage  void ;  the 
assignees,  by  setting  up  the  prior  act  of  bankruptcy, 
come  here  and  make  it  void  ;  but  doing  so,  it  must  have 
the  effect  of  reviving  the  equitable  mortgage. 

Usual  order  in  cases  of  equitable  mortgage. 


C,  of  R.  ^  P«^'«   COPLESTONK— In    the  matter  of 

Jiiw.29,  SNELL.      . 
1839. 

m7thrjnrt  Mr.  TERRELL  applied  on  behalf  of  the  petitioner, 

payment  of  who  had  proved    a  debt  of  520i,  that  tlie  assignees 

debt  by  surety :  .   i                r  •         i                            n    i. 

—Held,  credi.  might  pay  him  the  amount  of  dividend  which  had  been 

i'^^Ive'di;:!.'^  ^^^'^^^^  d"«  i"  »-^spect  of  his  debt. 

dends  on  entire 

^  ^ '  Mr.  Teed  for  the  assignees :  —Part  of  the  debt  proved 

has  been  paid  to  the  petitioner  by  a  surety. 
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Per  Curiam  : — The  proof  having  been  made  before        1839* 
payment. by  the  surety,  as  it  is  not  alleged  that  that        — 
payment  was  in  discharge  of  the  whole  debt,  which    Coplmione. 
would  give  the  surety  a  right  to  stand  in  bis  place,  and  ^n  the  matter 
provided  the  creditor  do  not  receive  more  than  208.  in         Snell. 
the  pound  on  the  whole  debt,  there  is  nothing  to  prevent 
him  from  taking  the  dividends.     There  is  no  pretext 
for  withholding  them. 

Ordered  as  prayed. 


Ex  parte  the  Firm  of  JACKSON,   RIDDLE,  and      c.  of  R. 

Company.— In  the  matter  of  WILLIAM  SIDNEY      Jpnl  22 

WARWICK.  §•  30, 

1839. 

1  HIS  was  a  petition    praying  the  rehearing  of  the  \  &  2*w.  4. 
case  of  expcarte  Whitmore  and  others  in  the  matter  of  f:^?'.  *'^u*' 

'  limiting  the 

Warwick  and  Clagett^  fully  stated  and  reported,  3  iVfon^  time  of  appeal 
and  AyrtoUy  627,  and  containing  supplementary  state-  Chancellor, 
ments  not  then  before  the  Court.     By  the  order  made  ^^ocsnotpre. 

■^  yeiit  this  uotirt 

on  the  former  hearing,  dated  12th  July  1838,  the  proof  re-hearing  a 

i.     ,         ,  .  .  .  ,        "  ^  question  of 

of  the  above  petitioners  agamst  the  separate  estate  of  proof  decided  hj 
W.S.  Warwick  was  directed  to  be  expunged,  on  the  j^^^^'^JJ^g^j^Jj 


ground    that  Jackson^  Riddle^  and  Co.   had  accepted  since  elapMMl. 
the  liability  of  W.  S.  Warwick  and   ClageUy   his   ne^  JU^sMotu' 
partner,  in  lieu  of  ^e  liability  of  W.  S.  Warwick  alone,  t^^^td^on 
the  original  debtor.  a  re-hearing, 

The  supplemental  facts  were,  that  J.  and  J.  Warwick^  being  admitted, 
for  the  purpose  of  paying  to  the  petitioners  the  amount 
of  the  bills  drawn  by  A.  and  J.  Warwick  upon  the  peti- 
tioners, and  other  bills  drawn  upon  W,  S.Warwicky  con- 
signed and  remitted  to  W.  S.  Warwick,  both  before  and 
after  the  partnership,  large  quantities  of  tobacco  and 
bills;  but  the  consignments  and  remittances^  after  the 
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1880.        partnership,  and  the  transactions  connected  therewith, 

— ""        were  entered  in  separate  books  of  fF.  S,  fVafwicky  dis- 
Jackson 
andoihen.     ^^^^^^  fvooi  the  partnership   books    and    transactions. 

In  the  matter  Part  of  the  tobacco  was  sold  by  W.  S.  Warwick^  and  the 

Warwick,     produce  received  by  him,  and  other  part  thereof  was 

pledged  with  various  persons  for  debts  of  W.  S.  Warwick^ 

or  of  him  and  Clagett;  and  the  bills  were  negotiated 

partly  by  W*  S.  Warwick  and  partly  by  him  and  Chgeit^ 

and  the  produce  received  and  disposed  of  for  his  and 

their  use«     Credit  was  given  in  the  books  and  accounts 

of  W*  S,  Warwick  to  A.  and  <Z  Warwick  for  the  tobacco 

and  bills,  and  he  charged  them  with  all  bills  which  had 

been  drawn   and  accepted    by  him,  W.  S.  Warwick^ 

and  by  him  and  his  partner  for  and  on  account  of 

A.  and  J.  Jpiarwick. 

It  appeared  by  the  account  current  book  of  W,  & 

Warwick,  that  three  bills  for  2,429/L,  6982.  I6s.  3dL,  and 

3,1672. 12«.  lOdL,  drawn  by  the  petitioners  upon  Warwick 

and  Clagettf  and  mentioned  in  the  original  petition,  were 

accepted  by  Warwick  and  ClageU  for  and  on  account  of 

W*  S.  Warwick,  and  were  charged  by  him  to  A*  and 

J.  Warwick  in  his  account  with   them  on  the  12th 

December  1836;  and  another  bill  for  l,000iL,  drawn  by 

the  petitioner  upon  Warwick  and  Clageit,  was  accepted 

by  Warwick  and  Cla^esU  for  and  on  account  of  W.  S. 

Warwick,  and^  charged  by  him  to  A.  and  <7.  Warwick  on 

the  19th  December  1836;  and  another  bill  for  3,114/. 

1  Is.  5d.,  also  drawn  by  the  petitionee  upon  Warwick 

and  ClageU,  was  accepted  by  them,  for  and  on  account 

of  W.  S»  Warwick,  and  charged  by  him  to  A.  and  J. 

Warwick  on  the  5th  January  1837 ;  all  those  bills  being 

drawn  against  the  consignments  and  remittances  made 

by  A.  and  J.  Warwick  to    W.  S.  Warwick,  for   the 

purpose  of  reimbursing  the  petitioners  the   advances 

made  by  them  to  A.  and  «/•  Warwick*     These  and  other 
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like  bills  being  charged  as  cash  in  the  account  against        1889^ 

A.  and  J.  Warwieky  on  the  Ist  February  1887,  there         

appeared  a  balance  of  35,650/.  \bs.  Id.  due  from  them      Jackbon 
to  W.  S.  Warmck,  but  not  being  ultimately  paid,  there  in*"hc*^^^er 
proved  to  be  a  balance  of  2,865/.  6«.  8J.  in  favour  of  A.  of 

and  J.  Warwick  against  W.  S.  Warwick^  assuming  the  ^^^^^^i^ 
five  bills  held  by  the  petitioners,  amounting  to  10,410/. 
0«.  6d.,  were  to  be  paid  by  W.  S.  Warwick^  or  to  remain 
as  a  charge  against  his  estate;  and  over  and  besides 
which  balance  W.  S.  Warwick  had,  at  the  time  of  his 
bankruptcy,  a  large  quantity  of  tobacco  ii|  his  posses- 
sion, which  had  lieen  consigned  to  him  by  A  and  J. 
Warwicky  as  appeared  by  the  account  current*  All 
the  bills,  for  20,000  dollars,  15,000  dollars,  and  15,000 
dollars,  amounting  to  50,000  dollars,  and  mentioned 
in  the  original  petition,  were  accepted  and  paid  by  the 
petitioners,  and  on  the  acceptance  of  the  bill  for  20,000 
dollars  on  the  1st  September  18S6  it  was  charged  to 
W.  S*  Warwick  on  the  petitioners  books,  and  subse* 
quently  transferred  to  A.  and  J,  Warwick^  merely  for 
the  purpose  of  keeping  the  account  under  the  letter  of 
credit  separate  and  distinct  from  any  other,  and  die 
other  two  bills  for  15,000  dollars  each  were  also,  for 
the  same  reason,  charged  to  the  account  of  A,  and  J. 
Warwick^  and  the  whole  of  the  transactions  connected 
with  the  letter  of  credit,  and  acceptances  of  the  petitioners 
in  respect  thereof,  as  well  as  the  before-mentioned  five 
bills,  were  entered  in  the  account  of  A.  and  J.  Warwick 
in  the  petitioners  books.         / 

(The  petition  then  set  forth  extracts  from  the  journal 
and  ledger  of  the  petitioners,  showing  how  the  transac- 
tions connected  with  tlie  letter  of  credit  and  the  afore- 
said acceptances  of  the  petitioners  t^  respect  thereof,  as 
well  OS  the  bills  subsequently  drawn  by  the  petitioners 
in  reimbursement  of  their  acceptances,  were  entered. 


Warwick. 
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1839.        and  from  these  the  petitioners  contended  that  the  five 

bills  drawn  on   Warwick  and   Clagett  were   so  drawn 

Jackson       merely  for  reimbursement  of  payments  made   by  the 

and  others,     petitioners,  which  at  the  dates  of  the  respective  entries 

of  were  considered  and  treated  as  payments  made  on  the 

credit  of  W.  S.  Warwick.)    The  account  was  continued 

in  manner  aforesaid  in  respect  of  two  several  bills  of 

10,000  dollars  each,   respectively  drawn  by  A.  and  J. 

Warwick^  under  the  letter  of  credit,  on  the  16th  January 

and  3d  February  1837,  being  after  the  partnership  of 

Warwick  and  Clagett  was  known  by  A.  and  J.  Warwick 

and  the  petitioners ;  but  which  bills  were  taken  up  by 

A.  and  J.  Warwick^  and  did  not,  therefore,  form  any  part 

of  the  claim  of  the  petitioners  against  W.  S.  WarwicKs 

estate.  • 

The  petitioners  alleged  that  they  never  accepted  the 
credit  of  Warwick  and  Clagett  in  lieu  of  W.  S.  Warwick^ 
always  considering  the  latter  as  the  debtor  for  advances 
made  by  the  petitioners  under  the  letter  of  credit,  and  that 
the  account  opened  on  the  credit  of  W.  S.  Warwick  was 
altogether  separate  and  distinct  from  the  joint  exchange 
and  premium  accounts  between  the  petitioners  and 
W.  S.  Warwickf  referred  to  in  the  correspondence  set 
out  in  the  original  petition,  and  the  transactions  there- 
with connected ;  and  they  did  not  consider  the  expression, 
<<  credits,  advices,  and  instructions,"  contained  in  W.  S. 
Warwick*s  letter  to  the  petitionei*s  of  the  1st  October 
1836,  and  in  that  of  Warwick  and  Clagett  of  the  6th  Oc- 
tober 1836,  as  applying  to  the  account  opened  to  the 
credit  of  W.  S.  Warwick  in  favour  of  A.  and  J.  War- 
wick ;  and  they  considered  that,  by  the  open  accounts, 
referred  to  in  the  letter  of  the  petitioners  to  Warwick 
and  Clagett  of  the  15th  November  1836,  was  only  meant 
the  joint  exchange  and  premium  accounts^  and  that  they 
had  no  reference  to  the  account  opened  on  the  credit  of 
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fV.  S.  Wanuick.    The  balance  of  25,562/.  bs.  6d.,  stated,        1839. 

in  the  letter  of  Wancick  and  Clagett  to  the  petitioners         

of  the  3d  November  1836,  to  be  in  favour  of  fV.  &       Jackson 
Wcarwickj  appeared   to  be  so  large  by  reason  of  bills     *"^  others, 
drawn  by  the  petitioners  on  W.  S.  Warwick  being  ere-  of 

dited  by  the  petitioners,  in  their  account  up  to  the  Warwick. 
1st  October  1836^  before  they  were  accepted  or  paid  by 
fV.  S.  Wanmchi  but  on  the  result  of  the  account  at  the 
bankruptcy  30,000/.  was  found  due  to  the  petitioners. 
The  term  ^^  cash  "  in  the  last-mentioned  letter  w*as  used 
only  with  reference  to  the  making  up  of  the  interest 
account,  and  did  not  imply  that  W.  S.  Warwick  was  in 
a  cash  advance  to  the  amount  of  the  balance.  The  five 
bills  upon  Warwick  and  Clagett  were  merely  drawn  by 
the  petitioners  as  a  mode  of  reimbursement,  and  for  the 
convenience  of  W,  S.  Warwick^  as  he  was  shortly  ex- 
pected to  visit  America,  and  would  be  absent  from  Lon- 
don when  they  became  payable,  and  because,  being 
drawn  on  him  alone,  they  would  not  be  so  current  after 
his  entering  into  partnership.  The  petitioners  had  no 
intention  by  this  to  release  W.  S.  Warwick  from  his 
liability,  or  to  accept  Warwick  and  Clagett  as  their 
debtors  in  lieu  of  W.  S.  Warwick^  Mr.  Clagett  being  an 
utter  stranger  to  them.  The  petition  went  on  to  deny 
that  A.  and  «/.  Warwick  in  any  way  acknowledged  the 
partnership  of  Warwick  and  Clagdt  in  any  transactions 
between  them  and  W.  S.  Wanvickt  and  so  all  the  bills 
drawn  by  A.  and  J.  Warwick  were  upon  W.  S.  Warwick 
alone,  although  some  of  them  were  (without  the  sanction 
of  A.  and  J.  Warwick)  accepted  by  Warwick  and  Clagett. 
All  correspondence  touching  the  transactions  was  ad- 
dressed to  W,  &  Warwick  alone,  and  all  the  accounts 
were  entered  in  the  books  of  A,  and  J.  Warwick  to  the 
account  of  W.  S.  Warwick  alone.  A,  and  J.  Warwick 
never  authorized  any  .transfer  to  Warwick  and  Clagett  of 
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18S9.       the  credit  of  W.  S.  Warwick,  by  which  A.  and  J.  War- 

—""■^        wick  were  authorized  lo  draw  on  the  petitioners;  nor  did 

Jackson       ^ey  ever  reco^ize  Warwick  and  Clagett  in  any  trans^ 

and  others,     action  connected  with  the  letters  of  credit;  nor  did  ^. 
In  the  matter 

of  and  c7.  Warwick  ever  assent  to  the  transfer,  by  W.  o. 

Warwick^  to  Warwick  and  Clagett^  of  any  funds  or  pro- 
perty of  A.  and  J,  Warwick  in  the  hands  of  W.  S.  War* 
wick  at  the  formation  of  the  partnership,  and  if  any  took 
place  it  was  without  their  authority. 

Mr.  J.  Russell  and  Mr.  BelAett  in  support  of  the  peti- 
tion of  rehearing. 

Mr.  Swansionj  Mr.  W.  Lee,  and  Mr.  ReynMsj  for 
the  respondents,  took  a  preliminai*y  objection  to  the 
rehearing: — 

This  is  a  petition  for  a  rehearingi  having  for  its  object 
to  reverse  the  order  of  this  Court  made  so  long  back  as 
the  12th  July  1888,  by  which  certain  pix)of  made  by 
the  present  petitioners  against  the  separate  estate  of 
W.  S.  Warwick  was  expunged.  The  fiat  was  dated  in 
May  1837,  and  in  May  1838  the  prooi^  since  ordered  to 
be  expunged,  was  admitted.  The  order  for  expunging 
was  in  July  1838,  and  it  was  not  till  April  in  the  pre- 
sent year  (1839)  that  the  petition  for  rehearing  was 
presented.  After  that  distance  of  time  tlie  petition  is 
wholly  irregular,  the  Court  having  no  jurisdiction  to 
entertain  it ;  and  if  they  had  jurisdiction,  they  would  not, 
under  the  circumstances,  exercise  it  The  words  of  the 
section  of  the  act  (a)  giving  the  power  of  appeal,  are  as 
follow :—"  That  if  the  Court  of  Review  shall  determine 
in  any  appeal  touching  any  decision  in  matter  of  law 
upon  the  whole  merits  of  any  proof  of  debt,  then  the 


(a)  1  &  2  W.  4.  C.  56.  s.  32. 
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order  of  the  said  Court  shall  finally  determine  the  ques-        1839. 

tion  as  to  the  said  proof,  unless  an  appeal  to  the  Lord         — 

Chancellor  be  lodged  within  one  month  from  such  deter-       Jackson 

mination ;  and  in  cose  of  such  an  appeal,  the  determina-  ,  *"l  ^^^^ 

'^^      ^  In  the  matter 

tion  of  the  Lord  Chancellor  thereupon  shall  in  like  of 

manner  be  final  touching  such  proof;  but  if  the  appeal, 
either  to  the  Court  of  Review  or  the  Lord  Chancellor, 
shall  be  allowed  in  relation  to  the  admission  or  refusal 
of  evidence,  then  and  in  that  case  the  proof  of  the  debt 
shall  be  again  heard  by  the  commissioner  or  subdivision 
court,  and  the  said  evidence  shall  be  then  admitted  or 
rejected  accordingly/' 

Not  only  has  a  month,  but  nine  months,  have  passed 
l)y  since  the  former  decision  was  made  which  is  now 
sought  to  be  reheard.  But  by  tha  tsection,  if  one  month 
passes,  and  no  appeal  is  made  to  the  Chancellor,  the 
former  decision  becomes  final.  It  vraaJbuUlp  determined 
after  tlie  lapse  of  one  month  from  the  date  of  the  order 
of  July  last ;  and  even  this  Court  has  no  jurisdiction  to 
rehear  its  own  order  ;  for  although  the  words  of  the 
section  in  terms  apply  to  appeals  to  the  Lord  Chancellor 
only,  yet  such  must  be  its  interpretation,  else  that  sec- 
tion may  be  considered  as  virtually  repealed.  Were  it 
otherwise,  how  would  the  matter  stand  ?  A  party  witli 
an  orderof  this  Court  might,  by  letting  the  month  pass 
by,  by  waiting  for  another  year,  or  less  time,  rehear 
the  former  order  of  this  Court,  and  if  it  should  still  be 
adverse  to  him,  might,  by  appealing  to  the  Lord  Chan- 
cellor on  the  second  order  of  this  Court,  open  the  whole 
matter  on  the  first  as  well  as  the  second  order.  This 
would  give  an  extraordinary  bonus  to  laches.  There  is 
nothing  before  the  Court  to  bring  the  present  petitioners 
within  the  exception  of  the  statute.  The  parties  were 
in  England  at  the  time  of  the  decision,  and  for  some 
time  subsequent  thereto.     It  may  be  attempted  to  throw 
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1839.        a  doubt  on  this  point,  by  contending  that  ^*  the  whole 

^  merits'*  (within  the  terms  of  the  act),  were  not  before 

JSz  parte 

Jackson        the  Court  at  the  time  of  the  former  decision ;  but  if  it 

and  others.     ^^^.^  ^    g|.j)j  j^.  ^^^g  ^j^^  parties  own  laches  that  kept 
In  the  matter  . 

of  back  the  necessary  evidence ;  and  they,  therefore,  cannot 

take  the  case  out  of  the  section. 

Mr.  J.  Russell  and  Mr.  BetheU^  conird. 

Sir  John  Cross  : — Before  the  passing  of  the  1  &  2  W.  4. 
the  admission  or  rejection  of  proof  was  not  a  judicial 
act.  The  commissioners  decision  was  not  a  judicial 
determination,  as  that  tribunal  is  neither  a  court  of 
law  or  equity.  It  is  very  difficult  to  say  what  effect 
the  act  may  have  had ;  but  I  am  inclined  to  think  that 
the  former  order  of  this  Court  cannot  be  considered  as 
made  "  on  any  appeal  touching  any  decision  in  matter 
of  law ;"  and  therefore  not  within  the  subsequent  words 
of  that  section.  I  also  think  that  that  clause  was  only 
intended  to  prevent  candying  the  matter  into  any  other 
court,  and  that  it  does  not  extend  to  the  prevention  of 
a  rehearing. 

Sir  George  Hose  : — The  former  order  was  made  upon 
a  hearing  of  the  matter  which  was  virtually  an  appeal 
from  the  commissioners  judgment;  but  it  is  not  an 
appeal,  technically  speaking.  To  say  the  least,  it  is 
always  called  an  appeal,  and  no  term  is  more  familiar 
than  that,  ^^  no  costs  are  given  upon  appeal  from  the 
commissioners."  But,  under  all  circumstances,  we  had 
better,  I  think,  rehear  this  case. 

Preliminary  objection   overruled,  and   the  case 
stood  over  for  the  convenience  of  parties. 


Waawick. 
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On  this  day  the  case  was  re-argned  on  the  original         1839. 

and  supplemental  petitions  by,  — — 

JEx  parte 
Jacksox 

Mr.  Bussdl  and    Mr.  BetheU  for   the    petitioners,   ,  *"^  ^^^^^ 

^  In  the  matter 

Jackson^  RiddMy    and  Co.     With    the    exception    of  of 

great  stress  being  laid  by  the  petitioners,  as  to  their 
intention  to  substitute  Warwick  and  Clagett  as  their  ^ 
debtors  for  W.  S.  Warwick  alone  from  the  mode  in 
which  the  accounts  were  kept,  the  argument  on  this 
occasion  varied  but  little  from  that  on  the  original 
hearing. 

Mr.  Swanston^  Mr.  Lee,  and  Mr.  Beyndldsj  for  the 
respondents,  were  not  required  to  argue  the  case. 

Sir  John  Cross : — 

Notwithstanding  the  fresh  facts  adduced,  I  consider 
this  case  was  fully  heard  and  determined  upon  the 
former  occasion.  We  were  reluctant  to  rehear  it ;  but  as 
the  parties  applying  for  that  purpose  were  foreign 
merchants,  who  stated  that  they  had  had  no  oppor- 
tunity of  attending  or  of  adducing  all  their  evidence, 
we  were  willing  to  grant  them  the  indulgence.  The 
new  evidence  they  have  brought  forward  consists  of 
several  branches.  It  was  said,  that  we  decided  the 
former  case  without  very  distinct  evidence  to  guide  us, 
and  the  strongest  testimony  they  now  offer  is,  that  of 
the  petitioners  themselves.  I  have  already  intimated  The  danger  of 
that  there  is  extreme  danger  in  receiving  the  evidence  evWencIfoVpar- 
of  parties  themselves,  ex  post  facto,  as  to  their  intention  tic«  themselves, 

*  *        •^  ^  ex  post  facto,  tn 

in  contracts  of  this  nature.  1  never  knew  it  done,  and  to  their  original 
can  hardly  bring  my  mind  to  think  that  it  ought  to  be 
received.  But  it  is  said,  we  ought  to  receive  it,  because 
the  evidence  on  which  we  formerly  decided  was  not 
very  cRstinct.  I,  for  one,  do  not  question  the  veracity 
Vol.  I.  T 
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1839.        of  these  petitioners;  but  there  is  always  a  difficulty  in 
~  shaping  our  recollection  when,  as  in  the  present  case,  it 

S^X  paTt6         •■•It.  . 

.Jackson       is  biassed  by  interest.    At  the  time  when  the  proposition 
In*"the  ^mauer  ®^  accepting  the  liability  of  two  instead  of  one  debtor, 
of  of  drawing  bills  on  Wanoick  and  ClageU  in  lieu  of  IV.  S. 

fVartvickf  alone,  was  first  made,  we  have  nothing  to 
induce  us  to  believe  that  Jackson  and  Co.  thought  the 
security  of  the  latter  alone  was  preferable*  In  fact  there 
is  no  doubt  they  at  that  time  thought  it  better  to  have 
the  security  of  the  two  instead  of  one  alone.  The  evi- 
dence adduced  to-day  as  to  intention  does  not  carry 
the  right  contended  for  by  these  petitioners  further  than 
on  the  former  occasion. 

Then  it  is  said  we  had  not  the  evidence  of  ^.  and  J.  War^ 
wick  before  us,  as  to  their  reason  for  drawing  on  W*  S. 
Warwick  instead  of  the  firm  of  Warwick  and  ClageU; 
but  I  consider  that  as  wholly  immaterial,  in  explanation 
of  the  transactions  between  the  petitioners  and  W,S. 
Warwick  and  his  new  firm.  Next,  the  mode  of  keeping 
accounts  l)etween  the  petitioners  and  Warwick  and 
Clagett  of  the  transactions  connected  with  the  letter  of 
credit;  but  that  also  I  consider  equally  immaterial. 
Many  cases  have  been  referred  to ;  but  this  is  still  a 
pure  question  of  fact,  with  yi\\\ch  reported  cases  have 
nothing  to  do.  W.  5.  Warwick^  on  the  20th  June  1 886, 
writes  to  Jackson  and  Co.,  the  petitioners,  requesting 
them  to  give  credit  to  A,  and  J*  Warwick^  and  when 
done,  that  they  will  draw  upon  him  for  the  amount. 
Before  any  payment  is  made  or  debt  incurred,  dageti 
joins  him  in  partnership ;  and  on  the  1st  October  he 
writes  to  the  petitioners,  informing  them  of  the  circum* 
stance,  and  adds  in  these  words,  ^^  I  beg  that  you  con- 
sider all  credits,  advices,  and  instructions  now  in  force 
firom  me  as  extending  to  the  firm  of  Warwick  and 
Clageit,**  thereby  recognizing  his  previous  letter,  and 
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transferring  the  liability  of  the  one  to  the  firm  of  the        1839. 
two.    On  the  6th  October  Warwick  and  Clagett  wrote  a      „        ^ 

Joar  parte 

joint  letter,  requesting  the  petitioners   to  accept  the      Jackson 
liability  of  the  firm  in  lieu  of  that  of  W.  S.  Warwick  |n*'"he'' matter 
alone,  and  in   all   respects   distinctly  confirming  the  o^ 

requests  ip  the  letter  of  W.  S.  Warwick  of  the  1st  Octo- 
ber. On  the  15th  November  JiicA^on  and  Co.,  the  peti- 
tioners, in  a  letter,  addressed,  it  must  be  remarked,  to 
the  new  firm,  Wcfrwick  and  Clagett^  not  to  W^S,  War^ 
wick  alone,  reply,  ^  We  shall  make  up  and  transfer  to 
your  new  firm  the  open  accounts  in  joint  exchange 
transactions,  but  hope  to  have  our  account  current, 
made  up  to  ours,  transmitted,  before  we  carry  the  old 
account  over  to  your  firm."  These  are  terms  which  re- 
quire us,  as  the  petitioners  think,  to  look  at  the  mode  of 
keeping  the  accounts !  They  in  efiect  say,  *^  they  will 
suspend  the  carrying  over  of  the  general  account  till  the 
account  current  is  fiimished'*  (and  which  was  then  on  its 
way,  having  been  transmitted  on  the  3d  November) ;  but 
they  proceed  to  draw  bills  on  the  firm  in  respect  of  the 
subject  of  the  last  letter.  It  has  been  said  that  the  Court 
cannot  infer  a  change  of  credit  merely  from  the  mode  in 
which  these  bills  were  drawn.  The  Court  never  has 
done  so»  but  has  been  guided  in  its  previous  and  present 
judgment  by  other  circumstances,  especially  the  letters 
in  question.  But  we  consider  that  the  requisite  evidence 
of  such  change  of  credit  has  certainly  been  consummated 
by  the  bills,  otherwise  they  would  have  been  drawn  on 
W.  5.  Warwick  alone.  The  petitioners  never  treated 
him  as  a  separate  surety,  but  were  too  glad  to  get  the 
security  of  both.  But  it  is  now  said,  there  was  no 
authority  from  A*  and  J.  Warwick  to  Warwick  and 
OageU  to  accept  the  bills.  The  Court,  however,  can 
hardly  consider  it  as  unauthorized.  When  they  came  to 
London  in   that  shape,  I  think   Warwick  and  Clagett 

T  2 
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1839. 

Ex  parte 

Jackson 

and  others. 

In  the  matter 

of 

Warwick. 


were  bound  to  accept  them,  otherwise  they  would  have 
subjected  themselves  to  an  action.  There  is,  therefore, 
nothing  in  this  supplemental  petition  which  justifies 
the  parties  in  appealing  from  the  former  decision,  and  I 
can  only  account  for  the  attempt  made  by  supposing  it 
is  now  discovered  that  the  separate  estate  of  W.  S,  War- 
wick will  pay  a  better  dividend  than  the  joint  estate  of 
Wartaick  and  Clagett ;  and  thence  arises  a  desire  to  resort 
back  to  the  original  letter  of  credit  of  the  20th  June 
1886.     This  is  altogether  an  after-thought. 

Sir  George  Rose  concurred. 

Former  order  confirmed.     Petition  of  rehearing 
dismissed,  with  costs. 


C.  of  R. 

April  26, 

1839. 

When  a  lease 
was  granted,  it 
passed  imme- 


Ex  parte  JAMES  WHISSON.  — In   the  matter  of 

JOHN  CARTER. 


1  HIS    petition    stated    as   follows :  —  A   fiat   issued 

against  the  bankrupt^  dated  2d  February   1838.     On 

diately  from  the  the  6th  March  1838  Mr.  Gibsofi  was  appointed  official 

solicitor  of  the  ,  ,  *  * 

lessor  to  R.  and  assignee  Under  it,  by  Mr.  Commissioner  Merivale  ;  and 
gi?e  ihem  im  ^^  ^^  ^^^^  ^^  March  the  petitioner,  being  also  a  cre- 
equitable  inort-   (Jjtor,  was  chosen  assisnee.     Almost  the  whole  of  the 

gage  upon  it,  ° 

bankrupt's  property  consisted  of  the  lease  of  the  Hamp- 
shire Hog  public  house  and  premises  in  Berwick  Street, 
Soho,  dated  13th  September  1837.  The  lease  was 
received  by  the  solicitors  of  Messrs.  Reid  and  Co.,  the 
brewers,  from  the  lessoi*'s  solicitors,  about  the  3d  October 
and  paid  off  the  1937  ^^^  ^35  deposited  by  the  bankrupt  with  Beid  and 

mortgage  with  '  r  j  r 

the  purchase       Co.  about  the  24th  October  1837,  to  secure  repayment 

money.     The 

official  assignee  had  nothing  to  do  with  the  sale,  except  signing  the  conveyance.  There 
were  no  other  assets : — Held,  the  official  assignee  was  not  entitled  to  any  per-centage  on 
the  fund  j  but  held,  that  the  Court  had  no  jurisdiction  on  the  mere  question  of  the  guarUum 
of  the  allowance.  The  official  assignee's  accounts,  and  the  commissioner's  allowance  of  per- 
centage to  him,  ought  to  be  filed  with  the  proceedings. 


as  between  R, 
and  Co.  and 
the  lessee. 
The  lessee  be- 
came bankrupt, 
and  the  credi- 
tors assignees 
sold  the  lease, 
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of  the  monies  then  due  and  to  become  due  from  the        1839. 
bankrupt  to  Reid  and  Co.  for  money  lent,  interest,  and        — ^ 
goods  sold  and  delivered ;  and  the  bankrupt  then  signed      Whisson. 
a  written  memorandum,  acknowledging  the  deposit  to  '"*  ^^  matter 
that  effect     At  that  time  the  bankrupt  was  indebted  to       Cabter. 
Reid  and  Co.  in  647il ;  and  the  lease  never  was  the  pro- 
perty of  the  bankrupt,  otherwise  than  subject  to   the 
above  charge  or  lien,  which  was  never  paid  off  or  re- 
duced ;  and  the  lease  remained  in  the  custody  of  Beid 
and  Co.  from  the  time  of  granting  it  tilt  the  subsequent 
sale  thereof. 

On  the  6th  April  1838  the  petitioner,  as  assignee, 
agreed  with  one  John  Wilcox  to  sell  him  the  lease  for 
TOOiL,  and  the  goods,  fixtures,  and  effects  for  200^,  with- 
out incurring  the  expense  of  the  usual  appraisement. 
The  previous  consent  of  Beid  and  Co.  to  the  sale  was 
obtained,  and  they  also  agreed  to  pay  35^,  the  half  year's 
rent  then  due,  and  half  the  expense  of  the  assignment  to 
fVUcox,  being  satisfied  that  the  petitioner  had  made  a 
very  good  bai^ain. 

By  indenture,  dated  17 th  April  1838,  between  Mr.  GtA- 
5071,  the  official  assignee,  and  the  petitioner,  on  the  first 
part,  the  bankrupt  on  the  second  part^  Messrs.  Beid  and 
Co.  of  the  third  part,  and  John  Wilcox  of  the  fourth  part, 
after  reciting  the  indenture  of  lease,  and  deposit  thereof 
with  Beid  and  Co.,  and  that  there  was  then  due  to  Beid 
and  Co.  722/.  0«.  lid,  for  which  Beid  and  Co.  then 
held  the  lease  as  security,  it  witnessed  the  assignment  to 
Wilcox  of  the  lease,  discharged  of  Messrs.  Beid  and 
Co.'s  debt.  Wilcox  paid  the  700/.  to  Beid  and  Co.  on 
the  17th  April  1838.  Mr.  Gibson  objected  to  execute 
the  assignment,  alleging  the  700/.  ought  to  have  passed 
through  his  hands,  and  that  by  payment  thereof  in  the 
manner  stated  he  should  incur  the  risk  of  losing  bis 
commission  as  official  assignee ;  but  he  ufterwards  signed 
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1889.  It,  reserving  hb  claim  to  commissioiik     Mr.  GtbiOtk  did 

not  in  any  manner  interfere  in  or  take  anj  tftiuble  iti 

WHiweN.  tiegotiating  or  effiecting  the  sale^  and  no  part  of  the 

In  the  inatter  700/.  passed  through  his  hands. 

Cartie.  Beid  and  Co.  paid  the  half  year^  rent,  361,  to  the 

petitioner's  solicitor,  and  also  182L,  being  a  moiety  of  the 
expense  of  the  assignment ;  and  die  petitioner's  solicitor 
paid  the  85L  over  to  the  landlord  of  the  premises.  A 
meeting  for  determining  the  official  assignee's  claim  took 
place  before  the  commissioner,  and  a  written  statement 
of  the  foregoing  facts  were,  at  his  request,  presented  to 
him;  and  on  the  25th  May  1838  the  commissiotier 
decided  that  the  official  assignee  was  entitled  to  com- 
mission on  the  70021  At  a  subsequent  audit  and  divi- 
dend meeting  the  official  assignee  produced  a  memoran- 
dum of  his  account  of  charges  and  claims  i^inst  die 
estate  as  official  assignee  in  re^ct  of  his  receipts  and 
disbursements,  and  the  remuneration  to  be  paid  him, 
which  consisted  of  certain  disbursements  for  postages, 
&C.,  and  commission  at  fixed  rates  on  his  receipts  and 
payments ;  and  in  such  account  there  was  a  diarge  of 

11/.  lOs.  as  commission  on  the  700/.  paid  by  WUeox  to 
Reid  and  Co.,  the  whole  account  industve  amoauting 

to  23/.  5«.     The  commissioner  allowed  the  charges. 

But  although  the  pedtioner  had  request^ed  this  account 

might  be  filed  with  the  proceedings,  it  had  never  been 

so  filed. 

The  petition  prayed  that  the  official  assignee  might 

be  declared  not  entided  to  the  1 1/.  10s.  for  commission, 

but  that  it  might  be  referred  back  to  the  commissioner 

to  review  the  allowance  made  by  him. 

Mr.  Koe  and  Mr.  J.  EusseU  for  the  petiUon  :-»The 
equitable  mortgagees,  Messrs.  Reid  and  Co.,  have 
never  come  in  to  prove  against  the   estate  as 
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tors;  nor  did  the  amgnees  require  an  order  for  sale,        1839. 

but,  using  their  own  discretion,  sold  the  equity  of  re-        

deroption  of  this  property  to  the  purchaser  Wilcox  by  Wuiasov. 
private  contract.  That  they  acted  properly  is  not  ^°  the  matter 
denied.  The  official  assignee  had  nothing  to  do  with  Cartes. 
the  sale,  eicept  signing  the  deed  of  assignment.  The 
700/.  never  came  to  his  hands,  and  never  formed, 
in  fact,  any  part  of  tlie  bankrupt's  estate,  the  money 
received  passing  direct  from  the  purchaser  to  Eeid  and 
Co.,  as  mortgagees.  [Per  Curiam  : — If  it  was  not  the 
property  of  the  bankrupt,  what  have  we  to  do  with  it  ?] 
The  official  assignee,  as  an  officer  of  this  Court,  has, 
liowever,  treated  it  so,  and  has  deducted  the  11/.  10«., 
not  out  of  the  700/.,  but  out  of  the  general  estate.  That 
is  the  very  ground  of  the  complaint  we  make  against 
him.  If  we  were  inclined  to  take  technical  objections 
to  his  demand,  this  is  a  distribution  of  the  estate  without 
authority.  There  is  no  document  of  any  kind  referring 
to  it  on  the  proceedings;  no  order  appears  there  by 
which  die  amount  taken  by  the  official  assignee  has  been 
subtracted  from  the  estate.  The  proceedings  alone  can 
give  warrant  for  such  a  proceeding ;  and  although  we 
have  applied  to  the  official  assignee,  and  to  the  commis- 
sioner, to  have  the  account  filed  with  the  proceedings, 
that  has  been  refused.  That  this  Court  has  jurisdiction 
to  make  this  order  cannot  be  doubted,  after  the  dicta  in 
the  case  of  ex  parte  Tiplady  re  Dickenson,  {a)  There, 
indeed,  the  Court  refused  to  exercise  it,  because  the 
mere  quantum  of  allowance  was  submitted  to  its  consi- 
deration ;  but  here  it  is  not  a  question  of  quantum,  but 
of  principle.  There,  the  question  was  whether  the  official 
assignee  having  properly  interfered,  the  commissioner  had 
allowed  him  too  much ;  here,  whether  where  he  had  in  no 


{a)  1  Mont.  4*  ityr.  161 ;  3  Dea.  ^  Ch,  570. 
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18S9.        way  interfered,  and  had  no  occasion  to  interfere,  he  is 
entitled  to  any  thing  whatever.     No  part  of  the  700i 

Ex  portc 

Whjsson.      passed  through  his  hands,  or  has  come  into  the  bank* 
In  the  matter  ^ yp^'g  estate ;   and   all   the   official   assignee    has  ever 
Carteb.       officially  heard  of  the  matter  is  of  his  being  required  as 
a  formal  party  to  join  in  the  assignment;  but  we  do  not 
consider  even  that  was  necessary.     [Sir  George  Rose : — 
Even  assuming  the  700^  to  have  formed  part  of  the 
bankrupt's  estate,  why  is  the  official  assignee  entitled  to 
charge  this  sum  as  commission?]     He  certainly  could 
not,  as  it  never  passed  through  his  hands,  and  he  had 
no  trouble  or  concern  with  it.     [Sir  George  Base: — 
We  may  take  it  that  the  lease  was  part  of  the  bank- 
rupt's estate  at  the  time  of  the  bankruptcy,  subject  to 
the  equitable  mortgage  to  Reid  and  Co.     Suppose  the 
ordinary  course  had  been  resorted  to^  and  the  equitable 
mortgagee  had  applied  for  the  common  order  for  sale. 
The  order  would  have  directed  it,  and  have  gone  on  to 
direct,  that,  the  expenses  being  6rst  paid,  the  mortgage 
debt  should  be  paid  to  the   mortgagee,  and  the  sur- 
plus only  would  pass  to  the  assignees.    If  there  were  no 
surplus,  which  is  the  case  here,  how  could  the  official 
assignee  have  made  a  claim,  contrary  to  the  order,  for 
commission,  against  the  mortgagee  or  against  the  estate? 
The  surplus,  if  any  had  arisen,  only  would  pass  through 
the  official  assignee's  hands,  and  on  that  only  could  he 
claim  any  thing.     In  this  case  the  sale  took  place  by 
private  contract,  and  the  same  principle  will  apply.     If 
the  official  assignee's  execution  of  the  assignment  had 
been  requisite,  and  he  had  refused  it,  I  very  much  ques- 
tion whether  this  Court  would  not  have  compelled  him 
to  execute,  and  have  saddled  him  with  the  costs  attendant 
on  his  refusal.  It  is  quite  clear  the  official  assignee  could 
not  have  claimed  a  lien  on  the  fund,  and,  a  Jbrliori,  he 
can  have  none  on  the  general  estate.    But  have  you  not 
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submitted  the  queBtion  to  the  decision  of  the  commis-        1839. 
sioner,  and  so,  as  it  were,  bound  yourselves?]     We  say      ^ 

Ex  parte 

not.  We  submitted  nothing  to  him  as  an  arbitrator,  Whisson. 
and  only  went  before  him  on  the  matter  because  we  1"  ^®  matter 
were  obliged ;  therefore  we  are  quite  right  in  applying  Caetse* 
to  this  Court.  The  view  your  Honour  takes  is  quite 
correct  upon  the  other  point.  Suppose  there  had  been 
no  other  estate  whatever,  besides  this  lease,  the  official 
assignee  could  not  claim  commission  or  compensation 
against  the  mortgagee,  neither  can  he  against  the  bank- 
rupt or  his  assignees  personally.  [Sir  George  Bose  .*— 
In  these  cases  it  is  only  the  surplus,  after  paying  off  the 
mortgage  and  expenses  of  the  sale,  that  goes  to  the 
official  assignee.]  And  the  Court  will  observe  that,  as 
it  is  here,  if  the  mortgage  debt  be  very  large^  and  a 
commission  allowable  in  respect  of  it,  the  entire  surplus 
might  be  taken  from  the  creditors,  and  no  benefit  or 
service  done  to  them  in  consideration  thereof.  A  claim 
like  this  was  never  raised  before  by  other  official  as- 
signees. 

Mr.  Swanston  for  the  official  assignee :  — What  other 
official  assignees  have  claimed  is  not  to  the  point,  and 
by  no  means  establishes  that  the  present  is  an  unjust 
demand.  It  must  be  admitted  that  the  official  assignee 
and  commissioner  have  fallen  into  an  error  in  not  putting 
evidence  on  the  proceedings,  of  how  and  why  diis  sum 
of  IR  10«.  has  been  applied  to  the  respondent's  use; 
but  it  is  impossible  for  the  Court  to  make  a  proper 
order  without  having  the  certificate  of  the  commis- 
sioner, and  thence  learning  the  reasons  and  principle 
for  the  allowance  being  made.  The  57th  section  of  the 
1  &2  Will.  4.  C.56.  is  as  follows:  '<  That  it  shall  be 
lawful  for  the  commissioner  before  whom  any  person 
shall  be  adjudged  a  bankrupt  in  the  said  Court  of  Bank- 
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1839.  ruptcy^  or  who  shall  appoint  an  official  assignee  under 
E^'oarte  ^^  power  herdn-before  given  for  that  purpose,  to  order 
WuissoM.  and  allow  to  be  paid  out  of  the  bankrupt's  estate^  to  the 
"  Cabter.  ^  official  assignee  thereof,  as  a  remuneration  lor  his  ser- 
vices, such  sum  of  money  as  shall  appear  to  such  com- 
missioner, upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  sud)  official  assignee^  to  be  just  and  rea- 
sonable." So  tfam  the  commissioner  is  empowered  lo 
award  such  sum  as  be  thinks  fit  for  sarvices  done  ta  the 
estate  by  die  offidal  ass^;nee,  regard  being  had  to  the 
amount  of  the  estate.  Here  he  may  have  alk>wed  tiie 
sum  in  dispute  for  services,  and  not  in  the  shape  of 
commission  on  the  7WL ;  and  t^ngh,  iu  allowing  die 
11/.  10s.,  he  may  have  had  the  7001  in  view,  that  cannot 
vidate  his  award.  The  Court  can  therefore  do  nothing 
without  the  commissioner's  certificate,  which  we  should 
have  furnidied  but  for  the  extreme  burry  with  which 
this  case  has  been  brought  forward.  We  claim  not  out 
of  the  700/.,  but  out  of  the  general  estate,  for  services; 
and  it  is  well  known,  on  the  other  side,  that  the  official 
assignee  has  devoted  almost  two  entire  days,  before  the 
magistrates,  in  the  endeavour  to  procure  their  assent  to 
the  assignment  of  the  licence  of  the  public4)Dnse  Co  the 
purchaser. 

Mr.  Koe  replied. 

Sir  John  Cross : — The  official  assignee  has  taken  part 
of  the  general  estate  of  the  bankrupt,  to  which  the  cre- 
ditors object;  and,  without  reference  to  the  question  whe- 
ther the  700/L  was  or  was  not  the  estate  of  the  bankrupt, 
that  gives  us  ample  jurisdiction  over  the  matter.  This  is 
not  like  the  case  of  ex  pajie  Tiplady^  for  there  the  sde 
question  was  the  quantum  of  allowance,  while  here  it  is  a 
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question  of  principle,  whether  he  is  entitled  to  any  thing.        1839. 
The  claim  made  to  this  money  by  the  official  assignee  ' 

has  always  been  as  commission  on  the  700/.,  and  not  as      Whibsom. 
mere  compensation  for  services.     I  can  find  nothing  ^"  the  matter 
whatever  in  the  act  about  commission;  compensation       Caetbr. 
ibr  services  being  all  that  it  speaks  of.     I  have  no 
doubt  a  misconception  of  fights  may  have  arisen  from 
die  general  rule  laid  down  to  calculate  a  certain  per- 
centage on  the  assets  realized  as  a  remuneration  to 
official  assignees,  {a)    fiut  a  calculation  of  remuneration 
or  commission  on  the  WOL  is  clearly  erroneous.     It  is 
not  now  contended  that  it  was  the  property  of  the  bank- 
rupt, and  yet  the  commissioner  appears  to  have  had 
regard  to  that  sum  in  his  calculation.     But  as  it  is  sug- 
gested that  we  have  no  means  of  knowing  upon  what 
grounds  the  allowance  was  made,  by  reason  of  the  ab- 
sence of  the  commissioner's  certificate,  it  will  be  right 
to  refer  it  back  to  him  for  reconsideration,  upon  the 
principle,  that  if  he  has  thus  had  regard  to  the  lOOL  as 
the  property  of  the  bankrupt,  the  1 K  must  be  disallowed 
altogether. 

Sir  George  Boae : — 1  have  no  doubt  that  the  official 
assignee  is  not  entitled  to  any  oommisuon  or  allowance 
in  respect  of  the  700/.;  but  nevertheless  the  commis- 
sioner may  award  the  same  amount  for  services  done  to 
the  bankrupts  esute,  if  he  think  fit,  or  he  may  give  it  in 
respect  of  other  funds.  We  have  nothing  to  do  with  the 
questi(»i  of  quantum  meruit.   The  sole  question  for  us  to 


(a)  General  Orders,  19th  Jan.  cent  more  on  the  monies  actually 

1839. — ''That  it  is  recommended  to  be  divided,  subject  neverthe- 

to  the  commissioners  to  allow  the  less  to  be  increased  or  diminished 

official  assignees  one  per  cent,  on  in  any  case  under  special  circum* 

the  monies  they  respectively  re-  stances  to  be  preferred  to  the 

ceive,  and  one  and  a  half  per  Court  of  Review. 
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1839. 

Ex  parte 

Whisson. 

In  the  matter 

of 

Carteb. 


determine  being,  whether  the  commission  on  the  700il 
was  so  be  sanctioned. 

It  was  declared  that  Mr.  Gibson^  as  such  official 
assignee,  was  not  entitled  to  any  charge  for  com- 
mission in  respect  of  the  said  sum  of  700/.,  the 
proceeds  of  the  sale  of  the  mortgage  property ; 
and  the  Court  ordered  that  it  should  be  referred 
back  to  the  commissioner  to  review  the  allowance 
made  by  him  to  Mr.  Gibson^  having  regard  to  the 
said  declaration,  and  if  the  commissioner  thought 
such  allowance  too  much,  then  to  reduce  it ;  but 
such  allowance  to  stand  if  the  commissioner  were 
of  the  contrary  opinion.    Costs  out  of  the  estate. 


review. 


C.  ofR.      Ex  parte    the    Rev.   SAMUEL    MARINDIN    and 
ifay  4,*  SAMUEL  PETER  MARINDIN.— In  tlie  matter 

1^^-  of  SAMUEL  PETER  MARINDIN. 

MtonroerUft.     ^  HIS  was  a  petition  praying  a  supersedeas  under  the 
<ate  of  oommiB-  composition  clauscs,  6  Geo.  4.  c.  16.  s.  133,  134.     The 

sioners  made  in 

1828  without      commissiou  bore  date  June  1827.     In  July  1828  the 
rcfemngitb«k  ^^^^^^^^  ^g^^^  ^jg  ^^j^^^  ^  composition  of  10,.  in 

the  pound.  On  the  9th  August  1828  the  commissioners 
under  the  commission  certified  that  the  bankrupt  had 
duly  conformed,  and  passed  his"  last  examination ;  that 
at  a  meeting  duly  convened  on  the  12th  July  1828  the 
petitioner  Samuel  Marindin  offered  to  pay  the  creditors 
the  proposed  composition,  together  with  the  costs  of  all 
parties  in  effecting  the  composition  and  supersedeas,  on 
condition  that  the  assignees  should,  in  the  event  of  the 
creditors  at  the  second  meeting  agreeing  to  accept  the 
same,  and  previous  to  superseding  the  commission,  con- 
vey to  the  petitioner  Samuel  Marindin  all  the  estate  of 


Marindin. 
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the  bankrupt,  and  doing  other  acts  necessary  towards  1839. 

the  supersedeas,  and  the  assignment  to  the  last-named  — — 

petitioner.     At  the  second  meeting  duly  held  and  con-  Mabinoin 

vened  all  the  creditors  attending  (above  the  requisite  and  another, 

number  and  value)  agreed  to  accept  the  composition.  ^^    of 
The  petition  went  on  to  state,  that  the  assignees  had  not 
conveyed  the  estate  to  the  petitioner  Samuel  Marindin^ 
he  not  considering  such  formalities  requisite  in  the  event 
of  the  commission  being  superseded. 

Mr.  Koe  in  support  of  the  petition. 

Mr.  FkctheTi  on  behalf  of  the  assignees,  consented. 

Per  Curiam : — This  being  so  old  a  commission,  it 
will  not  be  proper  for  us  to  make  the  order  without  first 
sending  it  back  to  the  commissioners  to  review  their 
certificate* 

Which  being  done,  the  Court  on  this  day  directed  a      July  17. 
supersedeas. 


Ex  parte  JAMES  GOODBODY  and  others.  —  In      C.  of  R. 

the  matter  of  ANNA  CLEMPSON  FREEMAN.         May  7, 

1839. 

This  was  a  petition  complaining  of  the  conduct  of  ^^"  !^ 
the  assignees,  in  reference  to  the  mode  in  which  they  an>>Mtions. 

®  ^    Not  granted 

had  managed  the  sale  of  some  mortgaged  premises,  and  merely  where  a 
amongst  other  things  it  prayed  a  resale,  and  the  removal  p,I^i^y*^^ 
of   the  assignees.     The  charire  made  was,    that    no  information, 

refuses  to  make 

bond  fide  sale  had  taken  place,  but  that  a  Mr.  Randall  affidavi^  be- 
had  been  employed  to  bid  by  the  assignees  and  their  ^^^i^rnuu 
solicitor,  and  was  declared  the  purchaser;  that  he  had  ^^^}^l,^'^\ 

/  .  and  belief  lets  in 

found  himself  duped  by  the  assignees ;  and  that  he,  and  facts,  unless 
A,  jB.  his  solicitor,  and  the  clerk  of  the  latter,  knew  all  ^]^b!  *^       ^ 
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1839.        the  circumstances  coonecteil  with  the  pretended  sale» 
and  had  at  one  time  admitted  them  to  the  petitioners 

Ex  90TtB 

GooDBooY     And  their  solicitor,  and  had  offered  to  meise  a^ldiivit  of 
andothen.     them;   but    that  -4-  A    the    solicitor    having    since 

In  the  matter  '  . 

of  become  the  solicitor  of  the  bankrupt,  he  and  his  clerk 

FftEEMAif.     jj^^  refused  to  give  any  evidence  in  support  of  the 
petition. 

^T.Wood  for  the  petitioners,  under  these  circum- 
stances, applied  for  a  vivd  voce  examination. 

Sir  John  Cross  considered  it  a  fair  case  for  a  vivd 
voce  examination,  but  doubted  how  far  the  information 
received  from  a  third  party  could  be  treated  as  evidence 
in  such  a  case  against  the  principal  respondent. 

Sir  George  Rose :  — Where  both  parties  agree  to  a 
vivd  voce  examination  we  direct  subpoenas  to  issue  as 
of  course ;  but  where  only  one  side  is  desirous  of  it 
we  first  hear  the  case  on  the  affidavits  filed,  and  if  we 
see  any  necessity  for  so  doing  we  afterwards  direct  that 
a  vivd  voce  examination  shall  take  place.  But  the  diffi- 
culty does  not  press  here.  You  can  depose  to  facts 
within  your  own  knowledge  and  that  of  others;  you 
have  been  informed  (and  believe)  by  another  party  who 
refuses  to  give  evidence  before  the  Court ;  that  refusal 
lets  in  the  affidavit  as  to  information  and  belief,  which 
is  decisive  against  the  other  side,  unless  amply  con- 
tradicted. 

Per  Curiam  : — Application  for  vivd  voce  examination 
refused. 
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Ex  parte  ROBERT   MAY,   WILLIAM   GROS- 
VENOR,  CHARLES  JONES,  SARAH  JONES,      ^^  f- 
JOSHUA  SEDDON,  and  other  Creditors.— In  the        jgg ' 
matter  of  HENRY  JON  ES.  Wh«.  .  .uit  i. 

__  instituted  by 

1  HIS  was  a  petition  prayii^  that  the  assignees  might  ^^^u^^*^ 
be  restrained  from  further  prosecution  of  a  suit  in  chan-  >^  ^^  ^  ^^ 

......  ,        want  of  the  ere* 

eery,  and    an   inquiry  into  the  circumstances    under  diton  oonient, 
which  it  was  instituted,  whether  its  further  prosecutkm  ^^^^^ 
was  beneficial  to  the  bankrupt's  estate,  and  whether  an  ^  inquire  what 
action  at  law  should  be  defended ;  and  for  declaration  of  be  proper  to 
a  dividend.  T**^  '".f"**" 

«•  «••  .V  UM.  ^  carry  it  oo.^ 

The  fiat  bore  date  7th  November  1837,  being  issued  Assignees  in  ^ 

.  ^  this  case  pro- 

on  the  petition  of  Charles  Meighj  who,  together  with  ceed  at  the  peril 

John  Bourne^  was  appointed  assignee.    Mr.  Hugh  Brown  ^^'^'^^ 

was  the  solicitor  to  the  fiat     The  number  and  value  of 

creditors  who  proved  at  the  first  meeting,  and  voted  in 

the  choice  of  assignees,  were  in  small  proportion  to  all  the 

bankrupt's  creditors,  who  delayed  their  proof  till  the 

first  dividend  meeting  on  the  lltli  January  1839,  when 

most  of  the  creditors,  and  the  petitioners  among  them, 

proved.    At  a  meeting  of  creditors  on  the  15th  January 

1838  authority  was  given,   by  part  of  the  creditors 

present,  for  the  institution   of  proceedings  in  equity 

req)ecting  property  to  which  it  was  alleged  the  bankrupt 

was  entitled ;  but  the  debts  of  aU  the  creditors  who  had 

then  proved  amounted  to  279/.  oqly,  while  the  whole 

debts  then  and  since  proved  amounted  to  2,8982.  and 

upwards. 

The  petition  alleged  that  the  authority,  if  any  were 
given,  to  file  a  bill  in  equity,  was  of  a  very  general 
nature,  and  the  questions  involved  were  of  a  difficult 
and  extraordinary  kind,  and  on  which  the  creditors 
were  wholly  incapable  of  forming  any  judgment  without 
the  advice  of  counsel,  which  they  had  not  taken  when  the 


286  CASES  IN  BANKRUPTCY. 

1839.  proceedings  were  resolved  upon;  that  the  bill  was  filed  on 
""■^  the  llth  December  1838,  and  the  petitioners  had  since 
May  taken  the  opinion  of  counsel,  which  was  unfavourable  to 

and  others,     ^j^^  prospect  of  any  benefit  resulting  to  the  creditors ; 
of  that  an  action  was  brought  against  the  assignees  by  the 

Jones.        landlord  of  the  bankrupt's  premises,  which  they  defended 
without  consulting  the  wishes  of  the  credrtors.     Con- 
ceiving the  steps  taken  by  the  assignees  to  be  inju- 
dicious, the  petitioners  requested  Mr.  ^rou^n, the    soli- 
citor to  the  fiat,  to  call  a  meeting  of  creditors  upon  the 
subject  by  advertisement  in  the  Gazette,  which  he  at 
first  agreed  to  do,  but  afterwards  declined  on  the  part 
of  the  assignees.     The  petitioners  however  inserted  an 
advertisement,  calling  a  meeting,  in  the  Gazette,  and 
wrote  to  Mr.  Broum,  requesting  the  assignees  attendance, 
and  begging  that  they  would  be  prepared  to  show  the 
advice  under  which  they  were  acting.     Mr.  Brown  re- 
fused to  pay  any  attention  to  this  request;  but  ulti- 
mately Mr.  Bourne^  one  of  the  assignees,  attended  the 
meeting  subsequendy  held,  and,  though  he  did  not  sign, 
acquiesced  in  the  consequent  resolution  of  the  creditors 
present  against  the  continuance  of  the  proceedings  and 
defence  which  the  assignees  had  entered  upon  in  equity 
and  at  law.     The  petitioner  further  alleged,  that  the 
asdgnees  had  in  their  hands  460/.  applicable  to  pay- 
ment of  a  dividend ;  but  although  thereunto  requested, 
they  had  declined  to  declare  a  dividend,  in  consequence 
of  the  pendency  of  the  suit ;  that  the  assignees  and  their 
solicitor  refused  to  give  the  petitioners  any  information 
as  to  the  advice  or  opinion  under  which  they  acted ; 
and  that  the  petitioners  were  considerably  more  than 
the  major  part  of  all  the  creditors  who  had  proved. 

From  the  affidavits  in  opposition  it  appeared  that  the 
effect  of  the  suit  in  chancery  would  be,  if  it  succeeded, 
to  upset  an  arrangement  which  had  been  entered  into 
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between  the  bankrupt  and  his  family,  and  that  some  of        ]  839. 

the  named  petitioners  were  parties  defendant  in  it,  and        

were  therefore  much  interested  in  its  abandonment.  \f^^ 

and  others. 
Mr.  Lovat  and  Mr.  Koe^  for  the  petition,  stated  the  1°  ^^  matter 

*»«^-  Jones. 

Mr.  Stvanston  and  Mr.  5.  Sharpe  for  the  assignees : — 
It  must  not  escape  the  attention  of  the  Court,  that 
some  of  the  parties  supporting  this  petition  are  deeply 
interested  in  stopping  the  suit  in  equity,  far  beyond  the 
mere  benefit  which  the  general  body  of  creditors  would 
derive.  They  are  parties  defendant  to  the  suit,  and 
personally  interested.  It  has  over  and  over  again  been 
established,  that  the  consent  of  creditors  is  not  an 
essential  ingredient  in  a  suit  instituted  by  assignees  in 
equity,  (a)  Courts  now  consider  that  they  cannot  stop 
the  proceedings  of  assignees,  regarding  them  as  trustees 
bound  to  inquire  into  the  bankrupt's  affairs.  It  is  always 
resolved  into  a  question  of  costs.  If  they  institute  a  suit 
properly,  though  it  fail,  still  they  shall  be  allowed  their 
costs  out  of  the  estate ;  if  they  institute  it  improperly, 
they  take  the  consequence  of  their  own  act,  and  the 
Court  visits  them  with  costs.  They  act,  therefore,  on 
their  own  responsibility,  and  at  their  own  risk.  In 
the  present  case  they  had  in  the  first  instance  the  appro- 
bation of  the  creditors  who  had  proved  up  to  the 
time  of  the  first  meeting;  but  were  it  otherwise  this 
Court  would  not  interfere.  This  is  very  different  from 
the  question  of  the  right  of  assignees  to  carry  on  the 
bankrupt's    trade   without    the    consent    of   creditors. 

{a)SeePiercys.RoberU,\MifL  v.  JBiggs^  5  Sim.  591 ;  Stokes  v. 

^  K,  4;  ex  parte  Evans,  3  Dea,  Beeyy  1  Beat,  (Irish),  152.    And 

^  Ch,  470 ;  Jones  v.  Yates^  3  Y,  see  ex  parte  Uewel/yn,  1  Dea. 

4*  J'  373  ;  Casboume  v.  Barsham,  1 74 . 
6  Sim.  317;    over-ruling  Smith 

Vol.  I.  u 
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1839.        There,  even  the  consent  of  all  the  creditors  is  not  neces- 

V^  sary,  though  the  Court  will  direct  a  reference  to  inquire 

May         if  such  mode  of  dealing  with  it  is  beneficial^  even  against 

I  *"k^^^®^'     ^^^  dissent  of  some  of  the  creditors,  (a)     As  to  a  sale  by 
m  tbe  matter       .  \  /  j 

of  private  contract,  the  Lord  Chancellor,  after  consider- 

^^^*'        able  doubt,  has  decided,  that  without  the  assent  of  cre- 
ditors the  assignees  may  apply  so  as  to  have  the  sanc- 
tion of  the  Court  for  their  indemnification  as  officers 
of  Court.     If  the  petitioners  had  alleged,  in  the  pre- 
sent case,  that  the  original   sanction  of  the  creditors 
had  been  obtained  by  fraud  or  contrivance,  it  would 
have   been  very  proper  for  them  to  have  applied  to 
this  Court;  but,  as  it  is,  this  proceeding  is  not  to  be 
justified.     [Sir  J,  Crew*; — Do  they  not  show  sufficient 
grounds  for  our  ordering  a  dividend  ?]     We  contend 
not,  inasmuch  as  we  have  a  right  to  retain  funds  suffi- 
cient to  carry  on  the  suit.     From  the  bill  which  has 
been  filed,  it  appears  that  the  bankrupt's  wife  is  endtled 
to  a  certain  interest,  in  the  event  of  her  surviving  her 
mother,  subject  to  be  divested  on  the  happening  of  cer- 
tain contingencies;   and  an  account  sought  for  by  the 
bill  is  necessary,  to  ascertain  the  value  of  such  contin- 
gent interest. 

Mr.  Lovati  in  reply,  contended  that  the  petitioners 
were  at  least  entitled  to  a  reference  to  inquire  whether 
the  continuance  of  tbe  suit  were  likely  to  prove  bene- 
ficial to  the  creditors. 

Sir  John  Cross :  —  It  seems  to  me  that  the  petitioners 
can  only  take  that  inquiry  at  the  peril  of  costs.  The 
petitioners  are  primd  facie  justified  in  coming  here,  and 
the  respondents  are  equally  justified  in  resisting  the  ap- 
plication, because  they  had  the  sanction  of  the  majority 

(a)  JSx  parte  Mendel,  4  Dea,  S^  Ch,  735. 


Jones. 
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of  creditors  who  had  proved  when  the  suit  was  instituted.        1839. 

Since  then,  however,  a  large  mass  of  creditors  have         

come  in,  and  the  majority  who  have  proved  up  to  the         May 
present  time  think  that  that  sanction  oue^ht  to  be  recon-  .  *"?  others. 

In  the  mutter 
sidered,  and  that  the  suit  should  be  abandoned*     The  of 

assignees  have  not  acted  quite  right  in  resisting  the  appli- 
cations of  the  petitioners  for  information  as  to  the  chan- 
cery proceedings,  and  the  opinion  of  the  counsel  who 
advised  them.  I  see  no  objection  to  the  inquiry  as  to 
the  prudence  of  going  on  with  the  suit,  if  the  petitioners 
are  inclined  to  take  it  at  the  hazard  of  costs,  and  the 
assignees  do  not  object. 

Sir  George  Rose :  —  Thb  Court  has  no  authority  to 
stay  the  suit,  if  the  assignees*  choose  to  go  on  with  it,  at 
the  peril  of  costs.  Assignees  are  not  to  be  dealt  with 
as  dry  trustees,  but  must  exercise  a  discretionary  power. 
The  proper  order  will  be  a  reference  to  inquire  how 
much  of  the  estate  ought  to  be  retained  for  carrying  on 
the  suit;  not  prejudicing  the  petitioners  as  to  the  ques- 
don  of  costs  improperly  incurred  by  the  assignees.  The 
costs  of  this  application  of  both  parties  out  of  the  estate ; 
or  if  the  parties  can  agree,  an  inquiry  if  the  suit  was 
properly  instituted,  and  the  costs  to  abide  the  event 
of  the  inquiry. 

It  was  ordered,  that  it  should  be  referred  to  tlie  com- 
missioner to  inquire  how  much  of  the  estate  in  the  hands 
of  the  assignees  ought  to  be  reserved,  to  abide  the  result 
of  the  suit  in  chancery,  to  answer  the  costs  of  the  as- 
signees, without  prejudice  to  any  question  as  to  costs 
improperly  incurred  by  the  assignees  in  prosecution  of 
the  suit;  and  that  the  costs  of  the  petitioners  and  re- 
spondents of  this  application  be  paid  out  of  the  estate,  to 
be  taxed ;  and  that  the  commissioner  should  proceed  to 

declare  a  dividend. 

u  2 
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C.  of  R.  In  the  matter  of  KNIBB. 

1839.        Mr.  ANDERDON  applied,  that  the  petitioning  crew 
Leave,  under      Jitor  miizht  be  at  liberty  to  sue  out  a  second  fiat.     The 

circumstances,  ^  "^ 

to  same  peti-      former  had  issued  upon  an  act  of  bankruptcy  committed 
t<rbBuerseoond  by  non-compliance  with  the  requisites  of  the  1  &  2  Vict, 
fiat,  Ume  for      ^^  UQ.  s.  8.,  the  petitioning  creditor  having  sworn  and 
first  having        filed  the  affidavit  of  debt,  and  the  bankrupt  having  neg- 
lected to  give  security  within  twenty-one  days.  Through 
inadvertence  the  two  months  mentioned  in  that  section 
of  the  act  had  elapsed. 

Per  Curiam : — Take  the.  order,  without  burdening  the 
estate  with  any  additional  costs,  and  without  prejudice 
to  any  other  docket  struck  in  the  meantime. 


C.  of  R.      Ex  parte  LEONARD  FOSBROOKE.— In  the  matter 
Jttiwj  8  §-12,        of  THOMAS  FISHER,  JOHN    FISHER,  and 
1839.  MARY  SIMMONDS.  (a) 

Assignees  being 
ordered  by  the      ^^ 

commissioDers     XhIS  was  a  petition  to  tax  the  solicitor's  bill,  after 

to  pay  the  soli-  *  ^  ' 

eitor*s  bill,  that  payment  by  one  of  the  assignees,  the  other  assignees  op- 

tled  by  Uiem,  posing  such  taxation.   The  bankrupts  formerly  carried  on 

™Yit1s*ncrtto  ^usiucss  as  bankers  with  Edward  Mammaitj  deceased, 

be  treated  as  a  at  Ashby  de  la  Zouch.     This  petition  stated,  that  the 

One  assignee,  fiat  issued  in  February  1835,  on  the  petition  of  Sir  JoAn 

l!*lL"!il^?^  -B-  B'  Cave  and  Edward  Calvert,  clerk  in  the  bank  of 

to  De  also  a  cr^  ' 

ditor,  may  peti-  Messrs.  Smith  of  Derby,  who,  with  the  petitioner,  were 

tion  for  this 

purpose,  though 

the  other  as- 
signees object  {a)  See  this  case  on  the  question  of  service  of  the  petition,  ante 
to  re-tazation.      p^^^^ 
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chosen  assignees.    The  assignees  employed  W,  E.  Mcms-        1839. 
ley  as  the  solicitor  under  the  fiat.     The  bills  of  costs,        — 
subsequent  to  the  choice  of  the  assignees,  amounted     Fosbrooke. 
together  to  2,191i  2s.  lOA,  as  follows :  '°  ^^^  ™a"cr 

£    i.   d.      £     t.    d.        ^««?» 

anci  others. 

1.  General  business        -         -  -    569    4    4 

2.  General  business        -  -         -      59  12    6 

3.  As  to  the  sale  of  the  banking  business      70  15    9 

4.  As  to  j&otfTRtf's  business         -  -      88  15    4 

5.  Actions        -  -  -  -    445    6    8 

1,033   14     7 

730  14  10 


6  a.  As  to  the  sale  of  the  Measham  estate 

„ 

. 

6.  In  the  matter  of  Hood 

. 

79 

9 

0 

7.  In  the  matter  of  Maihew 

- 

84 

4 

8 

8.  As  to  proceedings  v,  Lee 

■* 

S3 

0 

O 

9.  As  to  the  Thringston  estate    - 

- 

68 

0 

5 

10.  General  business 

- 

64 

15 

2 

1 1  •  General  business 

•. 

60 

1 

10 

409   10      1 

)2.  Further  general  business        -         -  -  .        17    3    4 


^2,191     2   10 


At  a  meeting,  on  the  8th  August  1838,  the  petitioner 
requested  the  commissioners  to  tax  the  first  five  bills ; 
but,  after  observing  that  the  taxing  solicitors  bills  was 
the  most  unpleasant  part  of  their  duty,  and  that  they 
hardly  considered  it  to  be  their  duty  to  tax  bills  for 
general  business  or  for  conveyancing,  declined  to  tax 
the  same,  and  passed  them  in  the  assignees  accounts, 
when  audited  by  them  on  the  9th  October  1838. 

Mr.  Mousley  set  off  the  bill,  6a,  in  an  account  of 
monies  received  by  him  for  the  sale  of  the  estate,  before 
presenting  the  bill  to  the  assignees ;  and  on  the  present- 
ment of  the  account  and  the  bill  to  the  assignees,  on  the 
8th  August,  the  petitioner  requested  the  commissioners 
to  tax  the  bill,  which  they  did,  but,  without  making  any 
deduction,  ordered  the  assignees  to  pay  the  whole.     On 

u  3 
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1839.        the  9th  October  the  petitioner  applied  to  the  commis* 

_  sioners  to  tax  the  bills,  6,  7,  and  8,  when  the  commis- 

sar parte        ,  i  i   i  • 

FosBRooKE.    Sioners  told  him  that  if  there  were  improper  charaes 

In  the^  matter  therein,  the  solicitor  and  not  the  assignees  would  be 
Fisher  liable  to  refund,  and  refused  to  tax  them.  The  soli- 
citor, though  requested,  had  neglected  to  get  the  bills 
relating  to  actions  at  law  and  suits  properly  taxed.  On 
the  8th  August,  or  8th  October,  the  commissioners  taxed 
the  bills,  9,  10,  11,  and  12,  allowing  the  entire  amount, 
except  17«.  2d,f  taxed  off  at  the  suggestion  of  the 
solicitor's  own  agent,  and  the  commissioners  ordered 
the  assignees  to  pay  the  bills,  (a)  The  petitioner  and  the 
other  assignees  had  in  consequence  paid  the  entire 
amount,  2,191/.  28.  lOd. 

The  petition  then  set  forth  and  specified  numerous  ob- 
jectionable items,  and  went  on  to  state  that  the  petitioner 
was  a  creditor  for  300/.  and  upwards,  and  that  when  the 
bills  were  paid  he  was  unacquainted  with  the  practice  of 
the  taxation  of  bills  in  bankruptcy,  but  that  he  did  not  feel 
satisfied  with  the  bills  at  the  time;  and  he  concurred  in 
signing  the  checks  for  payment  thereof  in  consequence 
of  a  statement  made  by  one  of  the  commissioners,  that, 
although  the  bills  were  allowed  by  the  commissioners, 
they  remained  liable  to  be  taxed  by  any  creditor,  on 
application  to  the  Court  of  Review,  {a)  The  petition 
prayed  that  all  the  bills  might  be  properly  taxed. 

From  tne  affidavit  of  Mr.  Calverty  in  auswer  to  the 
petition,  it  appeared  the  petitioner  had  had  the  firet  five 
bills  since  the  year  1 837,  and  had  had  ample  opportu- 
nity of  seeing  the  accounts,  and  had  signed  the  checks 
witliout  opposition. 

It  also  appeared  that  the  petitioner  had  acquiesced  in 
referring  the  bills  to  tlie  revisal  of  a  solicitor  in  London; 


(a)  Sec  the  clause,  fX)st,  295. 
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but  this  the  petitioner  explained,   by  stating  that   he        1839. 
was  not  then   aware  that  such   bills  were  subject  to       ^ 

Ex  parte 
taxation.  Fosbaooke. 

In  the  matter 
of 
Mr.  Swanaton  and    Mr.  Faber  for  the  petition: —        Fisher 

ITiis  petition  now  comes  on  for  hearing.  It  has,  *° 
according  to  the  order  of  this  Court  of  the  24th  May 
last,  been  served  on  the  other  assignees,  who  now  appear 
by  their  counsel  to  oppose  the  petition,  although  they 
before  intimated  that  they  would  not  interfere  in  the 
question.  The  petition  is,  therefore,  by  a  single  assignee 
to  tax,— rthe  others  not  joining.  The  bill  now  sought  to 
be  taxed  has  indeed  been  reviewed  by  the  commis- 
sioner, but  has  never  been  taxed.  The  petitioner,  it  is 
said,  has  precluded  himself  from  going  to  taxation  by 
his  acquiescence.  It  b  relied  on  by  the  other  side,  that 
he  joined  in  the  check  for  the  amount  paid  to  the 
solicitor;  but  it  will  be  seen  that  he  only  concurred  to 
that  extent,  supposing  that  it  was  right  to  pay  them  in 
the  first  instance,  and  on  the  understanding  that  the 
bills  should  afterwards  be  subjected  to  taxation. 

The  Court  stopped  the  further  argument  on  behalf     June  12. 
of  the  petitioner,  considering  the  taxation  a  matter  of 
course. 

Mr.  BetheU  and  Mr,Lqflus  Wigram  for  the  respon- 
dents : — The  bills  have  long  since  been  paid,  and  after 
the  time  which  has  elapsed  it  is  too  late  to  disturb  that 
payment.  It  is  a  very  strong  circumstance  against  this 
application,  that  a  majority  of  the  number  of  assignees 
actually  appear  to  oppose  it.  Full  fifteen  months  be- 
fore the  settlement  at  the  audit  meeting  the  bills  in  . 
question  were  put  into  the  hands  of  the  petitioner,  for 

u  4 
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1839.        the  purpose  of  examination.     The  estate  of  the  bank« 
"■"""         rupts  was  very  large,  and  much  trouble  had  been  taken 
F08BR00KE.     hy  the  solicitor.     The  assignees,  taking  that  into  con- 
In  the  matter  gideration,  had  expressed  their  entire  satisfaction  with 
Fisher        the  conduct  and  charges  of  the  solicitor,  with  the  excep- 
an   otners.     ^j^^  ^^  ^^^  petitioner.     An  audit  meeting  is  then  about 

to  be  held,  and  with  a  view  to  that  Mr.  Fosbrooke  had 
examined  the  bills,  having  had  them  fifteen  months  pre- 
viously. The  amount  of  the  bills  being  objected  to,  by 
agreement  they  were  referred  to  Mr.  Hamilton  for  his 
opinion  as  to  their  reasonableness,  and  he  approved  of 
them.  They  were  subsequently,  as  we  say,  sanctioned 
by  the  petitioner,  and  paid,  and  included  in  the  audit; 
and  the  commissioner  approved  of  all  the  bills  except 
that  relative  to  the  mortgage^  which  he  thought  ought 
not  to  have  been  included.  In  Hcrlock  v.  Smith  {a)  it 
was  held,  that  if  a  client  having  paid  his  solicitor's  bill 
of  costs  without  pressure  or  undue  influence,  wishes 
afterwards  to  have  it  taxed,  he  must  state  in  his  petition 
and  prove,  that  the  bill  contains  such  grossly  improper 
charges  as  furnish  evidence  of  fraud.  And  Lord 
Coftenham,  in  his  judgment  says,  ^<  It  requires  a  strong 
case  to  be  made  against  the  solicitor  when  the  client 
applies  for  taxation  of  the  bill  after  payment,  and  when, 
after  proper  time  and  opportunity  for  investigating  the 
items  which  the  bill  contained,  he  has  thought  proper 
to  pay  iL  The  Court  will  no  doubt  give  relief,  after  any 
length  of  time,  if  a  case  of  fraud  or  improper  conduct  is 
made  out  against  the  solicitor  ;  but  it  is  quite  necessary 
that  it  should  be  understood  that  the  client  is  not,  after 
payment,  to  have  a  taxation  merely  for  asking  for  it." 
And  in  the  following  case  of  JVaters  v.  Taylor  (b)  an 
order  to  tax  bills  the  amount  of  which  had  been  settled 


(a)  2  Mf/lne  <J  Cr.  495.  {b)  Id.  526. 


CASES  IN  BANKRUPTCY.  296 

and  secured  by  a  deed  in  A.D.  1819,  although  the  suit  1839. 

was  still  then  pending,  the  clients  affairs  having  since  • 

the  year  1822  (when  the  first  solicitor  died)  been  in  Fosbeoou. 
the  hands  of  another  solicitor,  and  there  being  no  proof  ^^  ^®  matter 

of  such  dealings  between  the  solicitor  and  client,  or  of  FisHsa 

such  errors  or  improper    charges  in  the  bill  as  could  ^<*^^°er8. 
amount  to  evidence  of  frauds  was  refused. 

Sir  George  Bose  : — In  those  cases  there  was  no  trust 
fund,  and  it  is  that  circumstance  which  creates  a  great 
difference  between  them  and  the  present  case.  If  the 
question  were  now  before  us,  as  being  merely  one 
between  the  assignees  and  the  solicitor,  it  is  very  pro- 
bable the  former  may  have  bound  themselves  by  what 
has  taken  place.  The  assignees  might  be  liable,  as 
assignees,  to  make  good  any  deficiency  arising  by  im- 
proper payment  as  between  such  assignees  and  their 
cestui  que  trusts;  but  looking  at  the  petitioner  qua 
assignee  only,  there  is  no  cestui  que  trust  who  comes  to 
complain,  and  the  petitioner,  merely  in  the  character  of 
assignee  has  no  right  to  apply* 

Sir  John  Cross  : — But  the  petitioner  stands  here  also 
in  the  situation  of  creditor. 

Mr.  Bethen  and  Mr.  L.  Wigram ; — As  creditor,  he 
could  only  come  in  as  creditor  to  the  amount  of  20/1 
and  upwards  under  the  fourteenth  section ;  and  that 
equity  will  only  be  ceded  to  those  who  did  not  acquiesce 
in  the  payment  of  the  bilL  The  section  provides 
<<  That  the  petitioning  creditor  or  creditors  shall,  at  his 
or  their  own  costs,  sue  forth  and  prosecute  the  commis- 
sion until  the  choice  of  assignees ;  and  the  commissioners 
shall,  at  the  meeting  for  such  choice,  ascertain  such  costs, 
and  by  writing  under  their  hands  direct  the  assignees 
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183d.        (who  are  hereby  thereto  required)  to  reimburse  SQch 

petitioninir  creditor  or  creditors  such  costs  out  of  the 
Ex  parte  i         i    n  •  .  i        i  .    . 

FosBRooKE.    first  money  that  shall  be  got  m  under  the  commission  ; 

In  the  matter  ^^j  ^jj  j^jjjg  ^f  f^g  ^^  disbursements  of  any  solicitor  or 
F18HER  attorney  employed  under  any  commission,  for  business 
an  o  en.  JQ^g  ^f^^j.  (j^^  choice  of  assignees,  shall  be  settled  by  the 
commissioners,  except  that  so  much  of  such  bills  as  con- 
tain any  charge  respecting  any  action  at  law  or  suit  in 
equity  shall  be  settled  by  the  proper  officer  of  the 
Court  in  which  such  business  shall  have  been  transacted, 
and  the  same,  so  settled,  shall  be  paid  by  the  assignees 
to  such  solicitor  or  attorney  :  provided  that  any  creditor 
who  shall  have  proved  to  the  amount  of  202.  or  upwards, 
if  he  be  dissatisfied  with  such  settlement  by  the  commis- 
sioners, may  have  any  such  costs  and  bills  settled  by  a 
master  in  chancery,  who  shall  receive  for  such  settle- 
ment, and  the  certificate  thereof,  twenty  shillings,  and 


no  more." 


The  assignees  abide  in  this  case  by  the  decision  of  the 
commissioners ;  and  there  is  no  case  in  which  they  have 
been  allowed  to  come  in  and  rip  up  a  settled  bill  of 
costs  as  a  matter  of  course.  They  must  show  a  very 
strong  case,  if  they  can  do  it  at  all,  to  get  such  relief. 
Suppose  the  ordinary  case  of  an  attorney  and  client,  and 
bills  delivered  and  held  for  a  long  time  for  the  purposes 
of  examination ;  they  afterwards  meet,  and  the  client 
agrees  they  shall  be  referred  to  a  third  person ;  that  is 
done,  and  afterwards,  deliberately,  and  under  full  advice, 
(which  this  Court  must  assume  the  petitioner,  being  a 
barrister,  to  have  had,)  they  are  paid,  and  acquiesced  in 
for  three  months.  Would  any  one,  for  a  moment, 
doubt  that  the  client  was  precluded  from  re-taxation  ? 
7  he  present  is  just  that  case.  This  is  not  a  case  of 
payment  under  necessity  in  order  to  get  the  bills  or 
other  papers  out  of  the  hands  of  the  solicitor.     The 
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petitioner  sajs  he  is  a  creditor;  but  the  section  does  not         1839. 
contemplate  the  case  of  a  creditor  who  is  also  assignee.         ' 
Assignees  might  avail  themselves  of  equitable  circum-     Fosbrooks. 
stances,  such  as  fraud,  and  the  like,  or  some  suppressio   '"  ^^^  matter 
veri  or  suggestiofabi.     The  question  of  exorbitance,  or        Fisher 
not,  of  the  items,  is  to  be  settled  by  tlie  commissioners.     ""   others. 
In  Horlock  v.  Smith  (a),  and  Waters  v.  Taylor  (a),  the 
Court  must  remember  there  was  no  third  party  to  whom, 
as  in  this  case,  the  accounts  had  been  referred,  nor  any 
commissioner  by  whom  they  had  been  taxed  or  reviewed, 
and  therefore  the  present  is  a  much  stronger  case.     In 
the  former  case  the  application  was  made  within  twelve 
months  after  payment,  and  the  bills  had  been  delivered 
only  one  month  before  payment.     The  charges  were 
proved  to  be  unreasonable,  and  there  was  an  inability 
to  examine  into  them  till  the  delivery  up  of  all  the 
papers.     Here  the  bills  were  in  the  hands  of  the  peti- 
tioner long  before  payment,  and  being  assignee  he  had 
every  opportunity  of  examining  all  the  papers  to  which 
the  bills  of  costs  related.     [Sir  J.  Cross: — Neither  of 
the  cases  referred  to  were  in  bankruptcy.]     There  is  no 
different  rule  in  bankruptcy  from  that  which  exists  in 
causes,  except  such  as  this  statute  gives.     The  words 
both  of  Lord  Eldon  in  Plenderleath  v.  Fraser  (6),  and  of 
the  present  Lord  Chancellor  in  Horlock  v.  Smithy  lay 
down  one  broad  and  general  principle  applicable  to  all 
cases. 

Mr.  (7.  Russell  appeared  also  to  oppose  the  petition  on 
behalf  of  the  two  other  assignees.  The  Court  having 
laid  it  down  that  the  petitioner  would  have  no  right  here 
qua  assignee  alone,  he  has  no  locus  standi  whatever.  He 
says  he  claims  taxation  as  a  creditor,  but  there  is  no 

— I ; ; ■ 

(a)  Supra.  (a)  5  Vet.  ^  B.  175. 
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1839.        allegation  in  his  petition  that  he  has  proved  his  debt, 

and  it  is  only  those  who  have  proved  whom  the  Court 

Ex  parte  .  ... 

FosBaooKE.     can  recognise  as  creditors. 

In  the  matter 
of 
Fisher  Mr.  SwanstoHf  in  reply,  was  stopped  by  the  Court 

and  others. 

Sir  John  Cross :  —  This  is  a  petition  to  tax  twelve 
several  bills  of  costs,  all  of  which  have  been  paid  by  the 
assignees  to  the  solicitor ;  the  petitioner,  who  is  one  of 
such  assignees,  having  been  a  party  to  such  payment. 
He  is  also  a  creditor  for  800/.,  and  in  both  characters 
Allegation  in      comes  for  taxation.     It  is  said  by  Mr.  Russell,  that  he 

petlti^er  is  a     ^^  "^^  ^^  ^^^  petition  Stated  that  he  has  proved  his  debt, 
creditor,  as-        g^  \^q  jj^g  stated  himself  to  be  a  creditor ;  and,  1  think, 

sumes,  unless 

denied,  that  he  unless  that  allegation  is  met  by  the  respondents  in  their 
^  "  '  affidavits,  we  are  bound  to  assume  he  is  a  creditor  on 
the  proceedings  whom  the  Court  will  recognize  as  such. 
That  objection  being  removed,  there  are  two  others  re- 
maining for  our  consideration.  First,  it  is  said  the  peti- 
tioner has  no  locus  standi  in  curia  upon  other  grounds; 
and  next,  that  he  is  estopped  from  making  this  appli- 
cation by  his  own  acts.  As  to  the  first  objection,  it  is 
said  that  he  is  an  assignee,  and  cannot  make  the  appli- 
cation because  his  co-assignees  do  not  concur ;  and  it  is 
insisted  he  is  to  be  considered  and  dealt  with  in  his 
character  of  assignee  only.  But  the  petitioner  does  not 
represent  himself  solely  as  assignee,  nor  does  he  apply 
solely  in  that  character,  for  he  states  himself  to  be  a 
creditor  for  300/.,  and  as  such  alone,  or  in  the  union  of 
his  two  characters,  I  am  of  opinion  he  has  a  hcus  standi 
given  him  by  the  statute.  The  second  objection  has 
been  put  with  great  ingenuity,  upon  abstract  principles 
of  equity.  Hypothetical  cases  have  been  advanced,  and 
cases  referred  to  as  authorities,  which  do  not  touch  the 
question  before  us.     The  question  turns  more  upon  the 
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construction  of  the  6  Geo.  4.  c.  16.  s.  14.  than  any  thing        1839. 
else.     That  section  provides,  that  "  all  bills  of  fees  or        ' 
disbursements  of  any  solicitor  or  attorney  employed  mider     Fosbrooke. 
any  commission,  for  business  done  after  the  choice  of  ^°  ^^^  matter 
assignees,  shall  be  settled  by  the  commissioners,  except,''       Fisher 
&c.,  «  and  the  same  so  settled  shall  be  paid  by  the  as-     *"**  ^'^®"' 
signees  to  such  solicitor  or  attorney."     By  these  words 
the  assignees  must  pay  the  bill  as  settled  by  the  com- 
missioner.   They  cannot  help  themselves,  but  are  bound 
to  pay  the  bill  immediately  on  the  commissioners  deci- 
sion; and  yet  it  is  said,  that  if  an  assignee  does  pay 
under  these  circumstances,  he  is  not  entitled,  as  assignee 
or  as  creditor,  to  have  the  bills  taxed,  because  it  is  then 
too  late,  unless  he  can  show  a  case  amounting  to  fraud. 
The  cases  cited,  and  rules  of  law  referred  to,  have  no 
bearing  on  the  present  case.     In  equity  a  party  may 
have  taxation  before  payment ;  and  at  law  a  bill  must  be 
delivered  one  month  before  an  action  can  be  brought, 
in  order  to  afford  time  for  taxation;  and  if  the  client 
does  not  avail  himself  of  these  opportunities  for  taxing, 
but  pays  the   bills  without  resorting  to  the  remedies 
which  the  law  affords  him,  he  makes  the  payment  in  his 
own  wrong,  and  must  take  the  consequences,  which  are, 
that  he  is  bound  by  such  payment  unless  he  can  make 
out  fraud.    But  how  does  the  case  stand  in  bankruptcy  ? 
The  assignees  must  pay  the  bills  as  soon  as  the  commis- 
sioners have  settled  their  amount,  or  they  withhold  pay- 
ment at  their  own  peril.     No  time  is  given  them  to  tax 
the  bills.     No  opportunity  arises  to  tax  them  before  the 
meeting,  because  the  commissioner  may  so  settle  them 
as  to  render  taxation  unnecessary.     In  the  case  now 
before  us,  the  commissioner,  at  the  meeting  when  the 
petitioner  objected  to  pay  the  bills  without  taxation,  and 
pressed  for  an  opportunity  of  having  them  so  dealt  with, 
declined  to  give  that  opportunity,  making  use  of  th 
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1839.        observation,  that  if  the  petitioner  did  not.  feel  satisfied 
'         after  payment,  they  remained  liable  to  be  taxed  by  the 
FoBBRoocB.    petitioner  or  any  creditor  on  application  to  this  Court. 
In  the  matter  fhe  bills  have  therefore  never  yet  been  taxed,  although 
FisHBE       the  general  right  to  taxation  is  as  well  established  as  any 
and  others.     q^\^^j^  which  the  subject  has.     I  do  not  look  at  the  items 
of  the  bills.     I  do  not  say  whether  they  are   reason- 
able or  not     It  is  not  our  province  to  decide  that  ques- 
tion.    They  may  turn  out  to  be  perfectly  reasonable, 
and  if  so^  the  solicitor  will  have  nothing  to  complain  of. 
But  I  am  certainly  not  a  little  surprised,  not  only  to  find 
the  other  assignees  objecting  to  join  in  the  petition,  but 
appearing  here  to  oppose  the  taxation ;  and  I  think  it 
would  have  been  better  had  they  remained  at  least  silent, 
submitting  to  such  order  as  the  Court  should  make. 
These  bills  must  therefore  be  taxed ;  and  be  it  remem- 
bered, that  they  have  not  been  deliberately  paid,  but,  on 
the  contrary,  payment  was  objected  to  without  taxation, 
and  at  most  they  were  paid  under  the  assurance  of  the 
commissioner  that  taxation  would  not  thereby  be  pre- 
Bili  as  to  mort-  eluded.     As  to  the  bill  in  respect  of  the  mortgage,  it  is 
^^"^         ^      said  not  to  be  taxable  because  it  is  made  out  against 

the  mortgagee ;  but  in  effect  it  is  against  the  bankrupt's 
estate,  which  to  the  extent  of  it  will  be  lessened  thereby. 
That,  I  am  also  of  opinion,  must  be  included  in  the 
order  for  taxation. 

Sir  George  Rose : — It  is  quite  a  matter  of  course 
that  this  taxation  should  take  place.  The  peti- 
tioner comes  here  both  as  of  right  and  as  a  matter 
of  du^.  He  is  before  us  as  a  creditor,  and  also  as 
assignee.  From  the  cases  cited,  no  one  can  entertain  a 
doubt  as  to  the  general  rule  which  obtains  in  causes. 
And  as  between  the  solicitor  and  assignee,  I  am  not 
prepared  to  say  that  the  latter  would  not  be  bound,  if 
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it.  had  been  a  simple  voluntary  paymenti  not  under        1839. 

circumstances  such  as  this  case  discloses.     But  here  all         

the  parties  are  trustees,  and  we  must  consider  the  ques*     Fosbrookb. 
tion  with  a  view  to  the  regulation  of  the  account  as  to  '**  ^®  matter 
the  estate.     The  solicitor  in  bankruptcy  is  as  much  a        Fibher 
trustee  as  the  assignees,  and  the  accounts  of  both  are  others, 

open  to  the  correction  of  this  Court.  An  assignee  may  trustee, 
certainly  place  himself  in  a  situation  to  preclude  taxa^ 
tion,  as  between  himself  and  the  solicitor;  but  still  the 
assignee  would  be  liable  to  make  up  any  deficiency  as 
between  him  and  the  estate.  There  are  no  such  cir- 
cumstances in  the  present  case,  nor  has  there  been  any 
taxation,  for  it  is  distinctly  sworn  that  the  commissioner 
absolutely  refused  to  tax  some  of  the  bills  in  question, 
and  that  which  the  others  underwent  appears  to  have 
been  merely  nominal,  at  the  suggestion  of  the  solicitor's 
agent.  The  payment  in  this  case  operates  as  nothing ;  it 
was,  as  it  were,  a  compulsory  payment,  and  not  a  volun- 
tary act,  but  made  under  protest  and  reservation  of  the 
petitioner's  rights  and  under  the  commissioner's  assur- 
ance that  the  bills  might  afterwards  be  taxed. 

Taxation  ordered.     Costs  reserved. 


Ex  parte  GEORGE  HOLMES.— In  the  matter  of       C.  of  R. 

JOSEPH  GARNER.  ^^a' 

1  HE  facts  stated  on  this  petition  were,  that  prior  to  ^^^  4  A.  6 
the  fiat,  which  issued  on  the  9th  March  1837,  the  peti-        1839. 
tioner  had  accepted,  for  the  accommodation  of  and  as  ^^^^^^ 
surety  for  the  bankrupt,  in  order  to  serve  him  and  assist  acceptance  to 

"^  '^  the  bankrupt, 

who  deposited  it  with  the  bankers,  to  secure  his  floating  balance.  The  bankers  proved 
a  debt  to  a  much  larger  amount,  and  received  a  dividend  of  only  8s.  in  the  pound. 
A.  B.  subsequently  paid  h»  acceptance  :— Held,  per  C.  R.,  4-  B.  had  no  right  to  call  on 
the  bankers  to  refund  the  amount  of  the  2j.  dividend,  but  had  a  right  to  future  dividends : 
But  reversed  by  the  Lord  Chancellor  on  appeal,  and  bankers  ordered  to  refund. 
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183d.         him  in  his  business,  four  several  bills  of  exchange  for 

J83i  11*.,  137/.  14*.  6rf.,  127/.  10*.>  and  75/.,  amount- 

HoLMEB.  ^^S  togc^^^*  ^o  523/.  15*.  6d.  These  were  endorsed  by 
In  the  matter  ^\^q  bankrupt  to  and  were  deposited  with  his  bankers, 
Gabner.  Messrs.  GoodaU  and  Co.,  at  Coventry,  as  securities  for 
bis  floating  balance  with  them.  The  bankers  proved 
under  the  fiat  for  7,526/.  14*.  lid,  as  a  debt  owing 
to  them  by  the  bankrupt  upon  the  balance  of  their 
account,  setting  forth  all  the  several  securities  then  held 
by  them  for  the  balance,  and,  amongst  them,  the  four 
bills  in  question.  On  the  10th  October  1837  a  divi- 
dend of  two  shillings  in  the  pound  was  declared,  and 
paid  to  the  bankers,  and  subsequent  thereto  the  peti- 
tioner paid  the  bankers  the  whole  amount  of  the  four 
bills  which  were  delivered  up  to  him,  but  they  refused 
to  allow  the  petitioner  the  amount  of  the  dividend  of  2*. 
in  the  pound  calculated  on  the  bills.  The  bills  were  not 
proved  specifically  as  a  debt  under  the  fiat,  but  merely 
exhibited  as  securities.  On  the  13th  March  1839  the 
petitioner  applied  to  prove  the  523/.  15*.  6dL  under  the 
fiat ;  but  the  proof  was  rejected,  and  the  meeting  ad- 
joiurned  in  order  to  give  the  petitioner  time  to  present 
his  petition.  The  petition  then  prayed  that  the  peti- 
tioner might  be  declared  entitled,  as  between  him  and 
Messrs.  GoodaU  the  bankers,  to  the  benefit  of  and  to 
stand  in*  their  place  in  respect  of  the  said  proof  made 
by  Messrs.  GoodaU  to  the  extent  of  523/.  15*.  6d., 
and  in  respect  of  the  past  and  future  dividends  on  such 
proof  to  that  amount,  and  that  Messrs.  GoodaU  might 
be  ordered  to  refund  and  pay  to  the  petitioner  the 
amount  of  the  dividend  of  two  shillings  in  the  pound, 
declared  as  aforesaid,  to  the  extent  of  the  523il  15*.  (UL ; 
or,  that  if  necessary,  the  assignees  might  be  ordered  to 
pay  the  amount  out  of  future  dividends,  otherwise  to  be 
declared  in  favour  of  Messrs.  GoodaU^  on  the  balance  of 

8 
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llieir  proof,  after  deducting  the  amount  of  the  bills ;         1839. 

and   that  the  assignees   might  pay  the   petitioner  all         

subsequent  dividends  in  respect  of  the  523/.  158.  6d, ;       i^fM^s. 
or,  if  necessary,  for   liberty  to  go   in  and  prove  the  1"  ^^^  matter 
523/.  15«.  6</.,  and  receive  dividends  equal  with  other       Garnee. 
creditors,  not  disturbing  former  dividends,  and  that  in 
such  case  the  proof  by  Messrs.  GoodaO  might  be  re- 
duced less  the  amount  of  the  petitioner's  acceptances. 

Mr.  Swanston  and  Mr.  Sogers  for  the  petitioner : 
This  question  turns  upon  the  construction  of  the 
surety  clause,  6  Geo.  4.  c.  16.  s.  52.,  the  words  of  which 
are,  **  That  any  person  who  at  the  issuing  of  the  com- 
mission shall  be  surety  or  liable  for  any  debt  of  the 
bankrupt,"  **  if  he  shall  have  paid  the  debt,"  <^  (although 
he  may  have  paid  the  same  after  the  commission  issued) 
if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  shall  be  entitled  to  stand  in  the  place  of 
such  creditor,  as  to  the  dividends  and  all  other  rights 
under  the  said  commission  which  such  creditor  pos- 
sessed or  would  be  entitled  to  in  respect  of  such  proof;*' 
and  the  main  feature  here  is,  the  right  of  the  surety  to 
call  on  the  creditor  over-paid  to  refund.  [Sir  George 
Base : — The  right  as  against  the  assignees  to  retain  the 
proof,  with  a  memorandum  that  the  future  dividends 
are  payable  to  the  petitioner,  is  indisputable;  but 
I  do  not  see  any  further  relief  that  he  is  entitled  to.] 
[Sir  John  Cross : — On  what  grounds  of  law  is  the  claim 
for  refunding  made,  the  whole  debt  due  to  the  bankers 
for  which  they  have  proved  not  having  been  yet  paid  ?] 
These  bills,  which  form  an  integral  part  of  the  sum 
proved,  have  been  paid;  and  that  integral  part  being  so 
paid,  the  same  rights  attach  in  favour  of  the  party 
paying  them,  as  surety,  as  if  a  distinct  debt  for  their 
amount  had  been  proved,  or  as  though  there  had  been 
Vol.  I.  X 
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ISdd.  no  other  debt  due  to  Messrs.  GoodaO.  The  right  of  the 
j/^"^  surety  under  the  statutie  is  clear,  and  it  cannot  depend 
Holmes.  on  or  be  in  any  manner  affected  by  the  form  in  which 
In  thejnatter  j^e  proof  is  made  by  the  principal  creditor,  (a)  In 
Garner.  this  case  Messrs.  GoodaU  have  already  received  more 
than  80^.9  namely,  22a.  in  the  pound,  in  respect  of  these 
bills ;  2b,  in  the  shape  of  dividends  from  the  estate,  and 
the  full  amount  of  the  bills  from  the  petitioner.  That 
they  should  retain  the  excess  is  contrary  to  every  prin- 
ciple of  equity,*— which  this,  as  a  court  of  equity,  is  bound 
to  prevent  [Sir  John  Cross : — The  bills  were  deposited 
by  the  bankrupt  with  the  bankers,  as  security  for  a 
larger  debt,  and  until  the  whole  amount  has  been  paid 
to  them  you  cannot  claim  the  refunding  of  any  thing.] 
[Sir  Qeorge  Rose : — When  you  can  arrive  at  the  point 
of  time  at  which  the  bankers  have  been  paid  more  than 
209.  in  the  pound  on  their  entire  debt,  it  will  be  for  you 
to  talk  of  refunding.]  With  ail  due  submission,  that  is 
not  so.  In  ex  parte  Rushforih  (6),  a  surety  by  bond  for 
advances  generally,  but  under  a  limited  penalty,  was 
held  not  to  he  liable  beyond  the  amount  of  that  penalty^ 
and  having  paid  it,  was  held  entitled  to  a  proportion  of 
the  dividends,  on  the  proof  by  the  creditor  to  a  greater 
amount,  under  the  bankruptcy  of  the  principal  debtor. 
Here  if  he  had  been  party  to  the  deposit  of  the  bilh^ 
as  security  for  the  entire  debt  due  to  the  bankers,  the 
amount  of  the  penalty  to  which  he  would  be  liable 
would  be  the  sums  mentioned  in  the  four  bills^  and  no 
more.  Paying  them,  he  is  brought  within  the  doctrine 
of  that  case,  and  entitled  to  a  proportion  of  the  dividends 
received  by  the  bankers. 

^^m^mm ■    ■ I  ■■■!       ^ ■ ■  ■ 

(a)  Ex  parte  BrunskUl^  4  Dea,  <Sf  Ch.  448,  per  Erskine,  C.  J. ;  and 
ex  parte  Barraii,  I  G.S^  J,  329,  per  Leach,  V.  C. 
(f)  10  Ves*  409. 
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Again,  in  Walker  v.  Hardman  (a),  it  was  held  that         18S9. 
the  conduct  of  the  principals,  debtor  and  creditor,  with         ■"^"" 

^  ,       ,  1    •   .      1  Mx  parte 

respect  to  a  simple  money  bond  entered  into  by  a       Hqlmks. 

sorety,  could  not  aiFect  the  rights  and  liabilities  of  an  '"  ^^  matur 

innocent  surety,  who  had  not  authorized  their  de^ipg       G4j&ve»>. 

with  the  bond  in  a  particular  manner.     So  in  this  case, 

the  bills  could  not,  as  against  the  petitioner,  have  been 

deposited  to  secure  more  than  the  amount  for  which  on 

the  lace  of  them  they  appear  to  have  been  given.    [Sir 

John  Cross : — Esc  parte  Bus^forth  had  no  retrospective 

effect,  fs  to  ordering  the  refunding  of  dividends  already 

received.]     Because  the  circumstances  of  that  case  did 

not  require  it.     That  case  is  much  stronger  than  the 

present ;  for  in  the  latter,  there  is  no  contract  betweea 

the  bankers  and  the  petitioner  that  the  bills  shall  be 

seeurity  fiir  more  than  their  amount,  52SL  IBs.  6d. ; — 

nothing  which,  as  between   them  and  the  petitioner, 

extends  the  security  to  the  whole  debt.     [Sir  John 

Cross  .•--<^They  might  have  received  18«.  in  the  pound 

from  the  estate  on  their  entire  proof,  and  still  have 

come  on  the  petitioner  for  the  whole  amount  of  the 

bills],  (b)     But  2«.  in  the  pound  having  been  received 

as  dividend,  if  the  petitioner  had  tendered  only  ISs.  in 

the  ponnd  more  to  make  up  the  amount  of  the  bills  he 

wonU  htuve  had  a  right  to  demand  their  delivery  up  to 

to  him.      Even    admitting  that  the  petitioner  was  a 

surety  for  the  whole  debt,  he  can  only  be  surety  to  the 

actual  amount  of  his  bills,  and  when  they  are  paid  he 

acquirBS  the  right  under  the  statute  to  stand  in  the 

pciocipal  creditor's  plac^.     But  here  he  was  surety  for 

the  amount  oi  the  bills  only,  and  all  that  he  tacidy 

agreed  to  do,  and  all  that  the  law  can  presume  him  to 

(a)  4  a.  4-  Fin,  S58 ;  11  Blu  229,  S.  C. 
ii)  See  Moni,  Sf^  Ayr,  Dig.  320. 
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1839.        have  contracted  for,  was  the  payment  of  his  bills  when 

they  became  due — nothing  more;  and  having  paid  those 

Holmes.       bills,  he  at  once  acquires  the  right  to  stand  in  the  prin- 
la  the  matter  ^ip^^j  creditor's  place,   not  only  in   respect  of  future 
Gabnib.       dividends,  but  also  in  respect  of  the  past,  over  paid  to 
Messrs.  Goodall  and  Co. 

In  ex  parte  Brunskitt{a)  it  was  held,  that  where  the 
holder  of  bills,  which  were  deposited  with  liim  by  the 
bankrupts  as  a  collateral  security  for  a  debt,  proved  the 
amount  of  the  balance  due,  excepting  the  bills  as  a 
security,  and  some  of  the  bills  were  afterwards  paid  in 
full,  that  the  amount  of  the  bills  so  paid  must  be  de- 
ducted from  the  proof,  and  the  dividends  calculated  only 
upon  the  residue  of  the  debt. 

Mr.  Stvann,  for  the  respondents  Messrs.  Goodall  and 
Co. : — The  petitioner  was  a  surety  for  the  entire  debt 
due  to  Messrs.  Goodall;  he  accepited  the  bills,  to  say  the 
least,  for  the  benefit  of  the  bankrupt,  to  enable  him  to 
carry  on  his  business ;  in  fact,  to  use  as  he  thought  best. 
Accordingly,  be  deposited  them  with  the  bankers  as  secu- 
rity for  the  entire  balance  due  to  them ;  and  though  the 
petitioner  may  only  be  liable  to  pay  the  bankers  the 
amount  of  these  bills,  viz.  523/.  IBs.  6(/.,  still  the  peti- 
tioner was,  as  regards  these  bills,  a  surety  for  the  entire 
balance  due  to  the  bankers.  The  bills  were  a  part  security 
for  the  entire  balance,  and  not  for  any  integral  part  of  it, 
amounting  to  the  precise  sum  of  523iL  15^.  6d.  It  was 
a  general  deposit  to  secure  the  balance  due,  and  the 
creditor  has  the  right  to  appropriate  the  bills  to  such 
part  of  the  demand  as  he  pleases.  Then  is  the  surety 
entitled  to  stand  in  the  place  of  the  creditor,  until  after 
the  whole  debt,  for  which  he  is,  either  in  part  or  in  the 


(a)  4  Dea.  4-  C».  442.   S.  C.  2  Mont.  4r  Ayr.  220. 
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whole,  a  surety,  is  discharged  ?     The  terms  of  the  act  of       1839. 
parliament  negative  it;  for  he  must  have  paid  the  debt, 
or  part  of  the  debt  in  discharge  of  the  whole.    In  SouUen      Holmes. 
V.  SouUen  (a),  where  a  surety  in  a  warrant  of  attorney,  '°  '^®  matter 
in  order  to  discharge  hmseff  from  his  personal  liability^      Gabnsr. 
paid  part  of  the  debt  due  to  the  creditor  of  a  bankrupt, 
who  had  proved  under  the  commission,  and  thereupon 
satisfaction  was  entered  on  the  record,  it  was  held,  that 
this  did  not  fall  within  the  49  Geo.  3.  c.  12 1.  s.  8.,  as  pay- 
ment of  part  of  a  debt  in  discharge  of  the  whole.     And 
in  ex  parte  Sammon  {b)  this  Court  determined,  that  if  bills 
amounting  to  1,320/.  be  delivered  by  the  drawer  to  a 
cr<>ditor  as  a  collateral  security  for  a  debt  of  4,000/L,  and 
the  drawer  and   acceptor   become   bankrupt,  but   the 
estate  of  the  acceptor  prove  solvent,  the  creditor  is 
entitled  to  receive  20s.  in  the  pound  on  the  bills  against 
the  estate  of  the  acceptor,  and  also  prove  the  4,000/., 
and  receive  dividends  in  liquidation  of  the  remaining 
portion  of  his  debt  under  the  commission  against  the 
drawer. 

Mn  Steerej  for  the  assignees,  submitted  to  the  order  of 
the  Court. 

Mr.  Swanston  in  reply : — If  the  only  debt  proved  by 
Messrs.  Goodall  and  Co.  had  been  that  on  the  amount 
of  the  bills,  no  doubt  could  arise,  and  the  only  difficulty 
is  imposed  by  their  having  also  proved  for  an  additional 
sum ;  though  it  is  hard  to  understand  upon  what  principle 
this  should  create  a  difficulty.  If  the  bills  were  the  only 
debt,  it  must  be  admitted  that  the  respondents  would 
have  received  too  much,  namely,  2s.  from  the  estate,  and 
20s.  from  the  petitioner  as  surety.     That  they  should 

(a)  5  Bam,  4*  Aid,  S52.  (b)  1  Dea,  ^  Ch.  664. 
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1839.       retain  the  safplus  above  20s.  in  th^  poond  is  abo 
,~~"        contrary  to  jastice.     What  iheil  is  to  become  rf  it? 

JSx  parte       m 

Holmes.      The  bankrupt  and  his  estate  can  hiiTe  no  title  to  it» 
In  the  ^matter  becaose  the  latter  is  bound  first  to  pay  dO#.  in  the 

Garner,  pound.  The  respondents  cannot  retain  it,  because  they 
have  no  right  beyond  20^.  in  the  pound.  The  peti- 
tioner's is  therefore  the  only  hand  to  receive  it.  If  the 
surety  had  been  party  to  the  deposit  of  the  bills  as  a 
security  for  the  whole  floating  balance,  still  the  bills  oonld 
not  be  security  for  more  than  the  sum  expressed  to  be 
due  on  the  face  of  them,  and  that  amount  being  tendered 
or  paid  to  the  creditor,  there  ends  the  Buret's  liability, 
and  his  rights  under  the  52d  section  immediately  attach. 
But  it  is  contended,  that  the  respondents,  having  proved 
for  a  larger  sum,  have  a  right  to  retain  the  Ss.  in  the 
pound  till  20«.  in  the  pound  on  the  entire  debt  is  paid. 
Suppose  the  bills  bad  been  paid  by  the  petitioner  before 
the  declaration  df  dividend,  could  they  then  tiave  been  en« 
titled  to  25.  in  the  ponnd  on  the  523L  16s.  6dL?  Cer* 
tainly  not ;  but  the  petitioner  might  have  received  it.  The 
respondents  could  not  have  said,  *'  We  have  still  a  ri^t 
to  retain  our  full  original  proof  for  the  purposes  of  divi- 
dend." The  proof  was  on  the  523/.  I5s.  6d»  repre* 
sented  by  the  bills,  and  the  difference  of  the  total 
amount  of  proof;  and  every  2s.  of  the  dividend  was 
declareil  upon  each  distinct  pound  constituting  the  debt, 
and  521  of  the  total  amount  of  dividend  paid  must  have 
been  declared  in  respect  of  the  identical  523/.  I5s.  6d. 
represented  by  the  bills.  The  523/.  1 5s.  6d.  has  been 
paid  by  the  petitioner  as  surety,  and  therefore  all  the 
past  as  well  as  future  dividends  upon  it  belong  to  him. 
In  ex  parte  Barratt  (a)  it  was  held,  tlwt  where  a  creditor 
proved  in  respect  of  several  bills  drawn  by  the  bank- 

(a)  lG.4rJ.  527. 
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nipt,  and  discounted  by  the  creditor  proving,  and  one        1880. 

only  of  those  bills  was  subsequently  wholly  paid  by  the        ' 

acceptor,  so  much  of  the  proof  as  related  to  that  bill  Holmes/ 
must  be  expunged ;  and  the  Vice  Chancellor  there  said,  ^°  ^^^  matter 

^^  The  law  considers  each  discount  transaction  as  a  dis-  Garner. 
^tinct  isolated  transaction ;  and  though  the  form  of  proof 
be  upon  the  loan,  the  proof  is  in  truth  upon  each  bill 
separately.     Upon  this  principle  I  must  order  the  50il" 
(the  amoutit  of  the  paid  acceptance)  *<  to  be  expunged.^ 

Sir  Jbkn  Cross: — In  this  case  it  appears  that  a  debt 
of  7,526/,  14tf.  \\d,  was  due  by  the  bankrupt  to  Messrs. 
Qoodall  and  Co.  at  the  time  of  the  bankruptcy.     This 
amount  they  proved,  stating  at  the  time  they  held  the 
four  bills  in  question  as  a  security.     They  receive  a 
dividend  of  2s.  in  the  pound  upon  the  entire  amount. 
Afterwards  the  petitioner  pays  the  four  bills  in  question, 
of  which  he  was  the  accommodation  acceptor,  and  the 
four  bills  are  then  banded  over  to  him ;  whereupon  he 
claims  to  have  a  proportionate  part  of  the  2s.  in  the 
poond  dividend  refunded  to  him,  and  to  be  entitled  to 
the  future  dividends  on  the  5232.  15^.  6d.     It  has  been 
strongly  insisted  on  behalf  of  the  petitioner,  that  he  was 
only  a  surety  to  the  extent  of  the  bills;  but  I  think  that 
as  he  gave  these  bills  to  the  bankrupt  for  his  assistance 
generally,  and  the  latter  deposited  them  with  Messrs. 
GcodaU  as  a  general  security  for  the  floating  balance, 
whatever  that  might  be,  the  petitioner  became  a  surety 
for  the  whole  balance,  and  not  a  limited  part  of  it ;  and 
though  his  pecuniary  liability  was  limited  to  the  amount 
of  the  four  bills^  the  bankers  bad  a  right  to  work  out 
payment  to  the  full  extent  of  the  7,526/.  14«.  11  J.  by 
means  of  them,  as  long  as  that  debt  remained  unpaid ; 
and  they  have  not  received  more  than  they  are  entitled 
to.     If  there  had  been  no  bankruptcy,  and  the  bankers 
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1839.        had  been  paid  the  entire  7,526/.  I4».  lid,  minus  the 

' 623/.  15$.  6A,  they  would  have  had  a  right  still  to  come 

Holmes.  ^P^"  ^^  petitioner  &r  the  latter  amount,  and  he  could 
In  the  matter  jjq|.  jmyg  claimed  an  appropriation  of  any  of  the  part 
Gaen£b.  paid  amount  towards  satisfaction  of  his  liability.  The 
intervention  of  bankruptcy  makes  no  difference,  in  my 
judgment.  But  the  bankers  are  not  now  entitled  to 
more  than  the  original  debt,  minus  the  523/.  155.  6</., 
and  therefore  their  proof  must  be  reduced,  and  the 
petitioner  will  be  entitled,  as  surety,  to  receive  the  future 
dividends  on  that  amount. 

Sir  G.  Rase : — This  is  the  first  case  of  the  kind  in 
which  the  question  of  refunding  has  arisen,  (a)  The 
52d  section  of  the  6  Geo.  4.  c.  16.  does  not  create  any 
new  right  in  behalf  of  the  surety,  but  merely  carries 
out  his  former  rights,  which  were  not  otherwise  attain- 
able but  by  petition  or  by  bill  in  equity.  In  any  cir- 
cumstances that  clause  does  not  give  the  right  now 
claimed.  The  petition  very  fairly  states,  that  these  bills 
were  deposited  by  the  bankrupt  as  a  general  security  for 
the  floating  balance  due  to  the  respondents,  and  we  find 
no  understanding,  even,  to  limit  the  security  of  these  bills 
to  anything  short  of  the  entire  balance  ultimately  due. 
It  is  observable  that  these  bills  came  to  the  respondents 
hands  as  deposits,  and  the  proper  mode  of  dealing  with 
them  would  have  been  to  have  had  them  sold  as  chattels, 
and  the  value  received  to  be  deducted  from  the  proof^ 
at  the  time  of  proof.  But,  as  the  facts  are,  I  can  see 
nothing  to  establish  the  right  to  have  the  dividend 
refunded.  What  equity,  or  by  what  form  of  equity, 
can  we  work  that  claim  out,  as  against  the  third  party, 
the  respondents?     We  can  only  proceed  as  against  the 

(a)  As  to  refundirig  in  general,  see  Mont.  S^  Ayr^  Dig.  p.  327.  s.  7. 
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assignees,  and  they  can  have  no  resulting  right  over        1839. 
against  the  bankers,  because  they  have  not,  up  to  the        — — *- 
present  time,  received  any  thing  approaching  to  20^.  in       Holmss. 
the  pound  on  their  entire  proof.     Then  try  the  question  ^^  ^®  matter 
at  law  as  between  the  petitioner  and  the  respondent.       Garnbb. 
No  action  for  money  had  and  received  to  the  use  of  the 
petitioner,  or  in  trover,  could  lie,  because  the  petitioner 
oould  not  give  evidence  that  a  proof  had  been  made 
specifically  on  the  52SL  IBs.  6(/.,  nor,  consequently,  a 
receipt  of  dividend  upon  that  identical  sum.     Suppose 
the  respondents  had  brought  an  action  against  the  peti- 
tioner for  the  amount  of  the  bills,  and  a  bill  in  equity 
were  filed  by  the  latter,  tendering  the  ]8«.  in  the  pound, 
and  stating  that  the  bankers  had  already  received  the  2s. 
in  the  pound  by  the  dividend,  and  seeking  an  injunction 
to  restrain  the  action,  the  answer  to  it  would  have  been, 
<^  We,  the  bankers,  have  a  lien  on  these  bills,  till  we  get 
our  entire  debt  paid."     Between  this  case  and  that  of 
ex  parte  BtM^/brtA  (a)  there  is  this  distinction,  that  the 
liability  of   the   surety  was   expressly  limited   to   the 
amount  he  subsequently  paid,   and  he   had  paid  the 
whole  debt  to  the  extent  of  which  his  security  was  liable. 
I  am  therefore  of  opinion  that  no  claim  exists  as  to  past 
dividends.  With  regard  to  future  dividends,  the  assignees 
may  be  considered  as  trustees  for  the  benefit  of  the  peti* 
tioner,  and  he  will  be  entitled  to  receive  them.     In  ex 
parte  Turner  {b)^  where  accommodation  bills  upon  the 
bankruptcy  of  the  drawer  were  fully  paid  by  the  acceptor 
to  the  holder,  who,  having  a  further  demand  under  the 
commission,  proved  for  the  whole,  including  the  bills,  the 
Lord  Chancellor  decided  that  he  might  take  out  of  the 
dividend  upon  the  bills  the  proportion  which  he  would 
have  received  upon  the  residue  of  his  debt  beyond  the 


(a)  10  Yes.  409.  {b)  3  Ves.  245. 
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1889.        bills ;  if  the  debt  fer  the  bills  had  beenexpiuiged,  die  rest 
~~**~        of  the  dividend  oo  tlie  btUs  belon^g  to  tlie  aocepton 

JEx  parte 
HoLMlefe. 

In  the  niatt^       Ordered,  That  the  petition,  as  f^nst  Messrs.  GoodaU 

Gabnbs.      and  Co.,  should  be  dismissed  with  oasts;  atid  decUred, 

that  the  petitioner  was  entitled  to  receive  out  of  the 

bankrupt's  estate,  instead  of  Messrs.  GoodaU  and  Co., 

all  future  dividends  to  be  declared  in  respect  of  the 

L.  C.  Against  this  decision  the  petitlotier  appealed  to  the 

^<^- 10,      Loid  Chancellor. 


1889. 


The  Special  Case. 

On  the  9th  day  of  March  1887  a  fiat  was  issued 
against  the  bankrupt,  who  was  an  innkeeper  and  coach 
proprietor  at  Dunchurch  in  Warwickshire,  under  which 
he  was  declared  bankrupt ;  and  Bobert  fVekhman^  Ben- 
jamin Johnion^  and  John  Bray  were  dul)'  choaen  and 
appointed  assignees. 

*  Previous  to  the  said  badkruptcy  the  p^itionfer,  George 
Holmes^  for  the  accommodation  of  the  said  bankrupt, 
and,  in  order  to  serve  and  assist  him  in  hb  business, 
accepted  four  bills  of  exchange,  amounting  in  the  whole 
to  the  sum  of  523JL  15s.  6€f.,  drawn  respectively  by  and 
made  payable  to  the  said  bankrupt  or  order;  one,  dated 
November  the  80th,  1886,  for  the  sum  of  188/.  1  la., 
payable  thfee  months  after  date;  another,  dated  De- 
cember the  80th,  1886,  for  the  sum  of  137/.  lis.  6riL, 
payable  three  months  after  date;  another,  dated  February 
the  7th,  1837,  for  the  sum  of  127/.  10«.,  payable  three 
months  after  date;  and  the  other,  dated  February  the 
7th,  1837,  for  the  sum  of  75/.,  payable  two  months  after 
date.  All  the  said  bills  of  exchange  were  indorsed  by 
the  said  bankrupt,  and  deposited  by  him,  before  his  bank- 
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roptcjr,  with  his  bankers,  Messrs.  GoeekUl^  Gnlton^  and        1889. 

Company^  as  securities  ibr  any  floating  balance  due  or        

which  might  become  due  in  respect  of  advances  made  by       Houub. 
then  from  time  to  time  to  and  for  the  bankrupt:  The  bank-  ^n  tbe  matter 
ropt  had  kept  a  banking  aoeaont  with  the  said  bankers      GAamn. 
for  many  years  bafore  hk  bankmptcy,  and  the  oourse  of 
dealing  between  them  was»  that  they  were  accustomed 
to  require  him  to  deposit  with  them  such  securities  as 
he  could  obtain  before  making  him  the  required  ad- 
vances.    Those  securities  generally  consisted  of  bills  of 
exchange  and  promissory  notes ;  and  upon  former  ooca* 
sions  the  bankrupt  bad  deposited  with  the  said  bankers 
bills  of  exchange  y  to  which  the  petitioner  was  a  party, 
as  drawer,  acceptor,  or  indorser,  for  the  like  purpose^ 
which  were  paid  at  maturity.     The  said  bankers  had  no 
notice  that  the  said  bills  were  accommodation  bills. 

The  said  bankers  proved  under  the  fiat  the  sum  of 
7,626/.  14f.  lld.^  as  a  debt  owing  to  them  by  the  said 
bankrupt,  upon  the  balance  of  their  account  with  the 
said  bankrupt,  as  his  bankers;  and  at  the  time  of  making 
such  proof  they  exlnbited  and  set  forth  securities  which 
were  then  held  by  them  for  the  said  bdknce,  and  amongst 
such  securities  so  exhibited  and  set  forth  by  them  were 
the  said  four  several  bills  of  exchange  herein-before 
mentioned. 

On  the  10th  day  of  October  1837  a  dividend  of  2s. 
in  the  pound  was  declared  under  the  said  fiat,  and  was 
then  paid  to  the  said  bankers,  on  the  debt  so  proved  by 
them  as  aforesaid,  with  the  full  knowledge  of  the  peti- 
tioner, before  he  paid  the  full  amount  of  the  said  bills. 

That  the  petitioner  afterwards,  by  various  payments, 
fully  paid  and  satisfied  the  amount  of  the  said  bills  to 
the  bankers,  as  the  holders  thereof. 

That  previous  to  the  last  payment,  amounting  to 
2\L  I0s»y  in  the  month  of  January  1839,  the  petitioner 
apprised  the  bankers  that  he  claimed  to  be  entitled  to 
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1839.        stand  in  tlieir  situation  to  the  amount  of  the  said  four 
bills  of  exchange  under  the  said  fiat,  and  to  receive  all 
HoiJiBs.       fiiture  dividends  on  the  amount  thereof.     And  he  also 
In  the  matter  required  the  said  bankers,  upon  payment  of  such  balance, 
Gaanee.       to  allow  to  him  the  dividend  of  2f.  in  the  pound  received 
by  them  as  aforesaid,  or  so  much  of  their  said  debt  as 
equalled  the  amount  of  the  said  bills  included  in  the  said 
proof  made  by  them  as  herein-before  mentioned;  but 
they  refused  to  do  so,  and  claimed  to  retain  the  same, 
there  being  still  a  large  balance  due  to  them  from  the 
bankrupt  on  account  of  the  debt  proved  as  aforesaid. 
The  said  bankers  did  not  prove  the  said  bills  of  ex- 
diange  specifically  as  a  debt  or  debts  under  the  said  fiat, 
but  the  said  bills  were  merely  set  forth  by  them,  and  ex- 
hibited under  the  said  fiat,  amongst  other  securities  held 
by  them  for  the  said  balance  of  7,526/.  l^  6(L 

On  the  13th  day  of  March  1839  a  meeting  for  a 
further  dividend  was  held  under  the  said  fiat,  and  the 
petitioner  attended,  claiming  to  prove  for  the  sum  of 
523/.  158.  6{Li  as  a  debt  justly  and  truly  owing  to  him 
by  the  said  bankrupt  under  the  circumstances  before 
stated,  being  the  amount  of  the  said  four  bills  of  ex* 
change,  for  which  the  petitioner  was  liable  for  the  said 
bankrupt  as  aforesaid,  and  as  being  a  debt  for  which  he 
was  liable  fur  said  bankrupt  at  the  time  of  the  issuing  of 
the  fiat  against  him ;  but  the  commissioners  refused  to 
allow  the  said  debt,  or  any  part  thereof,  to  Jbe  proved  by 
the  petitioner. 

On  the  2d  day  of  April  1839  a  petition  was  presented 
by  the  petitioner  to  the  said  Court  of  Review,  and  which 
was  afterwards  amended  by  an  order,  dated  the  18th 
day  of  April  1839,  and  which  said  amended  petition, 
after  stating  partly  to  the  effect  herein-before  set  forth, 
prayed,  &c.  (as  already  appears  in  the  statement  of  the 
original  petition). 

On  the  25th  day  of  May  1839  the  said  petition  came 
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on  to  be  heard  before  the  judges  of  the  Court  of  Review,        1839. 

and  whereupon,  and  upon  hearing  the  said  petition,  &&,         

the  said  Court  did  order  that  the  petition,  as  against       i^lmes. 
Messrs.  Goodall,  Gubauy  and  Co.,  should  be  and  the  '"  ^^^  matter 
same  was  thereby  dismissed;  and  that  the  petitioner       Garneb. 
should  pay  to  Messrs.  Goodall,  GulsoUj  and  Co.,  or  to 
their  solicitor  or  agent  as  therein  mentioned,  their  costs 
of  and  occasioned  by  that  application,  such  costs  to  be 
taxed  as  therein  mentioned,  if  the  parties  differed  about 
the  same ;  and  the  said  Court  thought  fit  to  declare  that 
the  petitioner  was  entitled  to  receive,  out  of  the  estate 
of  the  bankrupt,  instead  of  the  said  Messrs.  GoodaUy 
Gulsonf  and  Co.,  all  future  dividends  declared  under  the 
fiat  in  respect  of  the  said  sum  of  523/.  15#.  6{f.,  the 
amount  of  the  petitioner's  acceptances  in  the  petition 
mentioned,  and  included  in  the  proof  so  made  by  Messrs. 
Goodally  Gubofij  and  Co.  against  the  estate  of  the  bank- 
rupt, as  also  mentioned  in  the  petition.  And  it  was  ordered, 
that  the  costs  of  the  petitioner  and  of  the  assignees,  to 
be  taxed  as  therein  mentioned,  should  be  paid  out  of 
the  estate  of  the  bankrupt;  by  which  order  the  peti- 
tioner is  aggrieved,  so  far  as  the  said  order  deprives  him 
of  a  dividend  under  the  said  fiat ;  and  the  dismissal  of 
the  said  petition  against  the  said  Messrs.  Goodally  Gubon^ 
and  Co.,  with  costs,  to  be  paid  by  the  said  petitioner. 

Mr.  Swanston  and  Mr.  Rogers,  for  the  appeal,  cited 
further  the  case  of  Martin  v.  Brecknell  (a),  in  which  it 
was  held,  that  the  obligee  of  a  bond  given  by  principal 
and  surety,  conditioned  for  payment  of  money  by  in- 
stalments, who  has  proved  under  a  commission  against 
the  principal  the  whole  debt,  and  received  a  dividend 
thereon  of  2«.  Id.  in  the  pound,  may  recover  against  the 
surety  an  instalment  due^  making  a  deduction  of  2«.  Id, 

(a)  2  JIf .  <;•  SeL  59. 
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1839.        in  the  pound  on  the  amount  of  such  instalment,  and  the 

"""^        surety  is  not  entitled  to  have  the  whole  dividend  applied 

^Holmes.      ^^  discharge  of  that  instalment,  but  only  rateably  in  part 

In  the  matter  payment  of  each  instalment  as  it  becomes  due.  In  Bard' 

Oarnsr.      Ufell  V.  LgdaU  (a),  where  the  defendants  guaranteed  the 

plaintifib  against  debts  to  be  contracted  by  L.  Jlf.  to  the 

extent  of  400iL,  and  he  became  in4ebted  to  the  plaintififa 

to  the  amount  of  625/.,  upon  which,  by  a  composition 

with  his  creditors^  he  paid  them  Ss.  Id.  in  the  pound, 

leaving  due  to  the  plaintiik  out  of  their  whole  daim, 

356iL;   defendants  being  sued  for  that  sum  on   their 

guarantee^ — Held,   that  they  were  entitled  to  deduct 

from  it  MIL  l^  4cf.,  the  amount  of  the  dividend  of 

Si,  Id.  in  the  pound  upon  the  400il 

Mr.  Swann  for  Messrs.  Goodall  and  Co. 

Mr.  Steere  for  the  assignees. 

Nov.  4.  The  arguments  were  resumed  on  the  4th  November, 

and  the  case  stood  over  for  judgment. 

Judgment. 

JViw.  6.  The  Load  Chancellor: — 

HohneSj  for  the  accommodation  of  the  bankrupt,  ac- 
cepted bills  amounting  to  523/.  15«.  6dL,  which  were 
indorsed  by  the  bankrupt^  and  by  him  deposited  with 
his  bankers,  as  a  security  for  any  floating  balance. 
These  being  mere  accommodation  bills,  Holmes^  as  be- 
tween himself  and  the  bankrupt,  was  a  mere  surety  for 
the  523/.  15«.  M.  The  bankers  advanced  upwards  of 
2,000/.  to  the  bankrupt,  and  proved  the  whole  of  such 
debt  against  his  estate,  and  received  a  dividend  of  28. 
in  the  pound  upon  the  whole  of  the  debt.  No  part  of 
the  proof  was  upon  the  bills,  but  they  were  exhibited  as 

{a)  7  Bmg.  4S9. 
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securities.     Uabnes  afterwards  paid  the  whole  of  the        1839. 
523/L  15«.  6d,  to  the  bankers,  and  by  the  order  of  the      _ 
Court  of  Review  he  has  been  declared  entitled  to  r&-       Holmss. 
ceive  all  future  dividends  upon  the  523/.  Us.  6d.,  part  '"  t»»«^°»*t«f 
of  the  debt  proved  by  the  bankers ;  but  the  Court  re«      Garnbr. 
fused  to  give  to  him  the  dividend  of  2s.  in  the  pound 
upon  that  sum  already  received,  and  dismissed  the  peti- 
tion, with  costs,  as  against  the  bankers. 

This  order  assumes,  that  Holmes  was  a  surety  for  the 
bankrupt  to  the  bankers  for  598/.  15«.  6cL  due  to  them, 
and  that  he  paid  such  sum  to  them  after  the  creditor 
had  proved  that  sum  against  the  bankrupt's  estate,  in 
which  ease  the  62d  section  of  the  6  Oeo.  4.  c.  16.  de* 
dares,  that  such  surety  shall  be  entitled  to  stand  in  the 
place  of  such  creditor  as  io  the  dividends^  and  all  other 
rights  under  the  commission  which  such  creditor  posr 
sessed  or  would  be  entitled  to  in  respect  of  such  proof. 
Why  then  is  the  dividend  of  3^.  in  the  pound  upon  the 
sum  of  583/1  \6$.  6d.  not  to  be  received  by  Holmes  f 
Is  it  not  a  dividend  as  to  which  the  act  declares  that  the 
surety  shall  stand  in  the  place  of  the  creditor?  Was 
not  the  title  to  it  a  right  under  the  commission  which 
the  creditor  possessed  in  respect  of  such  proof?  Upon 
what  principle  is  the  surety  entided  to  the  future  and 
not  to  the  past  dividends  ?  It  was  contended  that  the 
security  not  being  for  any  specific  part  of  the  debt,  but 
for  a  floating  balance,  the  creditor  was  entitled  to  re^ 
ceive  all  the  dividends  upon  the  whole  debt,  and  to 
come  upon  the  surety  for  the  difference,  or  u}  much  as 
might  be  necessary  to  pay  the  creditor  in  full,  upon  the 
principle  that  the  creditor  receiving  money  would  h» 
entitled  to  appropriate  it  to  the  part  of  the  debt  wbiph 
is  not  secured.  But  the  order  negatives  the  application 
of  any  such  rule,  by  giving  to  the  surety  all  future  divir 
dends  upon  the  523/.  15«.  6d. ;  and  that  principle  of 
appropriation  can  have  no  application  to  a  case  in  which 
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1839.        the  payment  is  specifically  on  account  of  the  debt  se- 

^  cured.     And  it  is  clear  that  the  payment  of  2*.  in  the 

Ex  parte  *    "^ 

Holmes.       pound  upon  the  whole  debt,  including  the  523iL  lbs.  6eL, 
In  the^  matter  ^^  ^  payment  specifically  of  2s.  in  every  pound  of  the 

Garner.  523/.  1 58.  6d, ;  and  if  the  creditor,  who  has  received 
the  whole  523/.  15«.  6d,  from  the  surety,  also  retains 
the  28,  received  as  dividend  upon  that  sum,  he  will  be 
paid  above  50/.  beyond  the  amount  of  the  debt  secured. 
That  the  dividend  so  received  cannot  be  treated  as  a 
payment  generally  on  account  of  the  whole  debt,  but 
must  be  considered  as  a  payment  of  part  of  each  pouild 
of  the  debt,  is  clear  from  the  form  in  which  it  is  made ; 
and  the  law  directing  the  payment,  and  several  deci- 
sions, have  held  that  such  payments  are  to  be  so  con- 
sidered, particularly  the  case  of  BardweU  v.  LydcUU 
1  Bing.  489.  The  earlier  cases  of  Paley  v.  FiM^ 
12  Ves.  435,  and  ex  parte  Eushworthy  10  Fes.  409,  pro- 
ceeded upon  a  similar  principle,  and  which  is  also  re- 
cognized in  Martin  v.  Brickndl^  2  M.  8f  S.  39,  and  ex 
parte  Brook,  2  So8e,  334.  If,  then,  the  dividend  re- 
ceived upon  523^  15«.  6dl  is  to  be  attributed  to  that 
portion  of  the  debt  which  was  secured  by  the  bill  of 
Hobne8y  it  is  immaterial  that  the  bankers  had  larger  or 
other  demands  against  the  bankrupt ;  and  if  there  had 
been  no  other  debt  but  523/.  15«.  6c/.  due  to  the  bankers, 
the  right  of  HobneSf  paying  the  debt,  to  receive  ail  the 
dividends  upon  such  debt  against  the  estate  of  the 
bankrupts,  would  not  be  questioned.  I  am  therefore  of 
opinion  that  the  order  in  this  case  ought  to  have  been, 
as  it  was  in  ex  parte  Brooks,  for  the  creditor  to  repay  to 
the  surety  the  dividend  he  had  received  upon  the  sum 
paid  by  the  surety.  That  part  of  the  order  dismissing 
the  petition  as  against  the  bankers,  with  costs,  must  also 
be  reversed. 

I  am  perfectly  at  a  loss  to  understand  the  principle 
upon  which  that  latter  portion  of  the  order  proceeded^ 
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because,  as  the  Court  made  the  order  adverse  to  the  1839. 
bankers  in  respect  of  the  future  dividends,  it  is  quite 

clear  the  petition  against  them  was  necessary,  though  Holmes. 

the  other  parts  of  the   prayer  of  the   petition  were  '""  *^e  matter 

rejected.  Garner. 

Order  of  the  Court  of  Review  reversed.     Costs 
of  the  assignees  out  of  the  estate. , 


Ex  parte  JOSEPH  RHODES.— In  the   matter  of        C.  ofR. 

JOSEPH  RHODES.  Ji^n^ll, 

1839. 

1  HIS  was  a  petition  praying  a  supersedeas,  that  the  Susd^ad  a'  ril 
advertisement  might  be  stayed,  and  that  the  petitioning  i839)  under  the 

_,  .   ,  ,  Abolition  of 

creditors  might  pay  the  costs.  Arrest  Act, 

The  petition  stated,  viz.  That  on  the  20th  or  22d  e. nail's., 
April  last  (1839)  an  aflSdavit  was  filed  as  follows  :  «  In  waiof  adebtpf 

,  _  r.    n.       t  w  *         ^-  n    ^r  "  lOCM.  and  up- 

tbe  Court  of  Bankruptcy,  Lancelot  Gtbaon^  of  Man-  wards,"  on  bills 
Chester/'  &c.     «  maketh  oath  and  saith,   that  Jo^h  due"to  i"^;;" 
BhodeSf  of,'*  &c.     "  dealer  and  chapman,  is  jusdy  and  "  deponent,  and 
truly  indebted  to  this  deponent,  and  Joseph  Taylor  and  &^epartners«.** 
William  Taylor,  this  deponent's  late  partners  in  trade,  ^uig^^o^n  to  ** 
in  the  sum  of  100/.  and  upwards  upon  several  bills  of  p«y  (dated  the 
exchange  drawn  by  this  deponent  and  his  said  late  part-  in  respect  of  a 

debt  of  3,6 12/., 
but  intended  as  the  same  and  the  real  debt,  and  was  signed  by  ^.  for  B.  and  C,  and  himself. 
On  the  24th  April  jl.  filed  another  affidarit,  swearing  the  debt  to  be  3,612/.  '<  upon  bills 
of  exchange  ;**  and  on  the  2d  May,  **  A.  and  i?.,  for  themselves  and  C/*  gave  a  correspond- 
ing notice.  The  commissioner  approved  a  bond  for  200/.  as  security  under  the  first 
affidavit,  although  be  had  notice  that  the  real  debt  vas  the  3,612/.  On  the  Sd  June 
J.,  B*t  and  C  issued  a  fiat  on  the  alleged  act  of  bankruptcy,  by  not  having  given  security 
under  the  second  afiBdavit  and  notice.  The  affidavit  also  stated  the  debt  to  be  ''justly  due,** 
instead  of  following  the  words  of  the  8th  section,  which  uses  the  words  "justly  and  truly 
indebted.**  The  alleged  act  of  bankruptcy  was  also  proved  by  the  solicitor  to  the  fiat ;  and 
the  petitioning  creditor's  affidavit,  on  striking  the  docket,  stated  the  debt  to  be  due  "  for 
goods  sold  anddelivered  :*'— Held,  these  were  not  sufficient  objections  to  warrant  the  staying 
the  advertisement  in  the  Gaaette.  And  upon  the  question  of  supersedeas,  qutere,  whether 
these,  or  any  of  them,  are  sufficient  grounds  for  supers^ ding.  Per  Sir  G\  Roue: — The 
proof  of  the  act  of  bankruptcy  by  the  solicitor  to  the  fiat  is  sufficiently  bad  to  induce  the 
Court  to  send  the  question  to  bo  tried  by  action  at  law. 

Vol.  L  y 


320  CASES  IN  BANKRUPTCY. 

1839.        iiers  upon  and   accepted   by   the   said  Joseph  Rhodes, 

and  which  said  bills  so  accepted  have  become  due,  and 
£x  parte 
Rhodes.       been   returned    dishonoured    and    unpaid.     And    this 

In  the^mattcr  deponent  further  saith,  that  the  said  Joseph  Rhodes^  at 
Rhodes.  the  time  of  the  contracting  the  said  debt  of  100/.  and 
upwards,  was  and  still  is,  as  this  deponent  verily  be- 
lieves, a  trader  within  the  meaning  of  the  laws  now  in 
force  concerning  bankrupts."  On  the  said  22d  April 
the  petitioner  was  served  by  Richard  Redfem,  of 
Oldham,  solicitor,  with  a  copy  of  the  affidavit  above 
set  forth,  and  with  a  notice  thereunto  annexed,  of  which 
the  following  is  a  copy :  "  We  do  hereby  require  and  de- 
mand of  you  immediate  payment  of  the  debt  sworn  and 
deposed  to  in  the  affidavit  a  copy  whereof  is  hereunto 
annexed,  and  which  affidavit  is  filed  in  her  Majesty's 
Court  of  Bankruptcy,  such  debt  being  due  to  us,  and 
amounting  to  the  sum  of  3,612/.  I5s.  IQd.  Dated  the 
22d  day  of  April  1839.  To  Mr.  Joseph  Rhodes:' 
The  notice  purported  to  be  signed  as  follows;  viz. 
<<  For  Joseph  TayloTy  William  Taylor,  and  self,  Laticebd 
Gibsonr 

That  the  petitioner  did,  as  required  by  the  act  of  par- 

1  &  2  Vict         liament  (the  abolition  of  arrest  for  debt  act,  1  &  2  Vict. 

c.  110.  s.  8.)  in  that  behalf,  within  twenty«one  days  after 
the  service  of  the  affidavit  and  notice  on  him  as  afore- 
said, enter  into  a  bond  in  the  penal  sum  of  200il  (being 
the  amount  fixed  by  the  commissioner),  with  two  suffi- 
cient sureties,  who  were  approved  of  by  Mr.  Commis- 
sioner Williams,  to  pay  such  sum  or  sums  as  should  be 
recovered  in  any  action  or  actions  then  brought  or  which 
should  be  thereafter  brought  for  the  recovery  of  the  debt 
alleged  to  be  due  by  the  said  affidavit  and  notice^  together 
with  such  costs  as  should  be  given  in  the  same  action  or 
.  actions,  or  to  tender  the  petitioner  to  the  custody  of  the 
gaoler  of  the  court  in  which  such  action  or  actions  was 
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or  were  or  should  or  might  be  brought,  according  to        1839. 

the  practice  of  such  court,  or  within  such  time  and  in        

such  manner  as  the  said  court  or  any  judge  thereof      Rkooss. 
should  direct,  after  judgment  should  have  been  reco-  '"  '**®  matter 
vered  in  such  action  or  actions.  Rboobs. 

That  on  the  14th  May  last  the  bond  was,  on  behalf  Appnrral  of 
of  the  petitioner,  delivered  and  left  with  Mr.  SpinkSf  the  ^^mUaioLr. 
agent  for  and  on  behalf  of  the  said  Ldxncdot  Cribson 
and  J.  and  fV.  Taylor^  in  this  matter. 

That  on  the  24th  April  another  affidavit  was  filed  in  T^  second 
this  Court  as  follows :  *'  In  the  Court  of  Bankruptcy. 
Lancelot  Gibson^  of,"  &c.  <<  maketh  oath  and  saith,  that 
Jbuph  B/iodeSj  of,''  &c.  <<  is  justly  and  truly  indebted  to 
this  deponent,  and  Joseph  Taylor  and  William  Taylor^ 
this  deponent's  late  copartners  in  trade,  in  the  sum  of 
3,612/.  58.  lOd,  upon  several  bilk  of  exchange  drawn 
by  this  deponent  and  his  late  partners  upon  and 
accepted  by  the  said  Joseph  Rhodes^  and  which  said 
bills  so  accepted  have  become  due,  and  been  returned 
dishonoured  and  unpaid ;  and  this  deponent  saith,  that 
the  said  J.  Rhodes^  at  the  time  of  contracting  the  said 
debtof  3,6l2iL  5«.  lOe/.,  was  and  still  is,  as  this  deponent 
verily  believes,  a  trader  within  the  meaning  of  the  laws 
now  in  force  respecting  bankrupts." 

That  on  the  2d  May  the  petitioner  was  served  with  The  ««>»<* 

•  .  i»         I  notice. 

a  copy  of  the  affidavit,  and  a  notice  accordmg  there  - 
with,  and  similar  to  the  former,  but  dated  the  29th  April, 
and  signed,  *<  For  Joseph  Taylor  and  Selves.  William 
Taylor*     Lancelot  GibsonJ^ 

That  Gibson  and  his  late  partners  were  not  in  part- 
nership at  the  time  of  making  the  affidavits  and  giving 
the  notices.  A  fiat  issued  on  the  3d  June,  on  the  peti- 
tion of  Gibson  and  the  two  Taylors,  upon  an  affidavit 
of  debt  by  Lancelot  Gibson  that  the  petitioner  was 
indebted  to  Gibson  and  his  late  partners  in  the  sum  of 

Y  2 
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1839.        100 L  and   upward^   upon  several   bills  of  exchange 

_  drawn    by  the  deponent  and   his  said    late   partners 

RHODfis.       upon    and    accepted    by    the   petitioner,    which    had 

In  the  matter  become  due,  and  had  been  returned  dishonoured  and 

Rhodes.       unpaid. 

That  the  debt  mentioned  in  all  the  said  affidavits  and 
notices  before  mentioned  were  one  and  the  same  debt, 
and  not  divers  or  several  debts. 

That  the  petitioner  being  advised  that  the  second 
affidavit  and  notice  were  irregular  or  improper,  and 
that  such  second  affidavit  on  the  same  debt  ought  not 
to  be  or  could  not  properly  be  filed,  and  also  that  the 
said  bond  so  given  by  the  petitioner  after  the  second 
affidavit  was  filed  and  the  second  notice  given  was  a 
compliance  with  the  requisition  of  the  said  statute,  if 
applicable  to  the  case,  the  petitioner  did  i)pt  take  any 
steps  to  give  any  further  security  thereon,  but  moved 
this  Court  to  take  the  said  second  affidavit  off  the  file 
of  this  honourable  Court,  but  which  application  this 
Court  was  pleased  to  refuse,  (a) 

That  the  petitioner  had  not  committed  any  act  of 
bankruptcy,  unless  the  not  giving  further  security  on 
the  second  affidavit  and  notice  was  in  law  an  act  of 
bankruptcy,  which  the  petitioner  was  advised  it  was 
not,  and  more  especially  under  the  circumstances  that 
the  second  notice,  though  purporting  to  be  signed  by 
WiUiam  Taylor  for  Joseph  Taylor^  and  himself,  was  not 
in  fact  so  signed,  and  the  words  *<  For  Joseph  Taylor 
and  self  were  introduced  by  some  person  into  the  said 
notice  after  the  same  had  been  signed  by  WiUiam 
Taylor  with  his  own  name  only,  and  without  any 
authority  from  him  for  that  purpose." 

{a)  See  the  report  of  the  case  on  that  occasion,  anUy  p.  149, 
under  the  name  of  ex  parte  Rote  in  the  matter  of  Rote, 
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That  the  debt  mentioned  in  the  said  notices,  and  by        1839. 
the  said  three  several   affidavits  stated  to  be  due  to      ^ 

JSx  parte 

Gibson  and  his  said  late  partners  in  trade,  was  not  at       Rhodes. 
the  time  of  swearing  the  same  or  any  of  them  due  or  *"  *"®  ^matter 
owing  to  those  parties  or  any  of  them  from  the  peti-       Rhodes. 
tioner.     But  the  debt,  if  any,  founded  on  the  bills  of 
exchange  mentioned  in  the  affidavits,  had  been,  at  and 
prior  to  the  swearing  thereof,  and  at  and  prior  to  the 
time  of  the  bills  falling  due,  assigned  over  by  CUbson 
and  partners  to  trustees  for  the  Manchester  and  Liver- 
pool District  Banking  Company,  or  some  other  persons, 
and  the  bills  had  been  endorsed  away  and  delivered  over 
by  the  drawers  thereof^  and  were  then  in  the  hands  o^ 
and   the  money  secured  thereby  was  due,  and   owing 
to,  the  said  banking  company,  or  some  other  persons, 
as  endorseiBp  thereof. 

That  the  petitioner  was  also  advised  and  submitted 
that  the  two  first^mentioned  affidavits  and  the  notices 
thereon,  were  not  in  conformity  with  the  act  of  parlia- 
ment under  which  the  affidavits  were  filed,  and  that 
the  same  did  not  comply  with  and  were  not  expressed 
in  the  terms  of  the  said  act,  and  that  the  act  required 
the  deponents  to  state  the  debts  to  be  justly  due  and 
owing  to  them. 

That  the  affidavits  and  notices  were  not  made  or 
given  by  the  parties  required  by  the  act,  the  same 
requiring  all  the  creditors,  and  not  one  of  several 
partners,  and  more  especially  not  one  of  several  per- 
sons, not  being  in  partnership,  to  whom  a  debt  was  due, 
to  make  the  affidavit  or  give  the  notice. 

That  the  fiat  was  issued  for  sinister  purposes,  and  not 
as  the  bond  fide  fiat  of  the  petitioning  creditors. 

That  the  bills  of  exchange  before  mentioned  were 
accepted  by  the  petitioner  as  a  guarantee  to  Gibson 
and  his  late  partners,  upon  their  consigning  certain 
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1839.        goods  to  James  RhodeSy  q[  Monireaij  for  sale  on  their 

'  behalf. 

JSx  parte 
Rhodes.  That  the  goods,  and  the  balance  of  account  and  debt 

In  the^  matter  j^  respect  thereof  had  been,  at  the  date  of  the  affidavits 

Rhob£s.      and  notices,  assigned  over  by  Gibson  and  his  said  Lite 

partners  to  some  trustees  for  the  said  banking  company, 

or  some  other  person,  and  did  not  then  or  since  belong 

to  the  petitioning  creditors. 

That  there  was  no  sufficient  petitioning  creditors 
debt. 

That  the  petitioner  was  solvent,  and  with  assets  able 
to  pay  20«.  in  the  pound  and  to  leave  a  considerable 
surplus ;  and  that  the  advertisement  of  the  fiat  would  be 
ruinously  injurious  to  the  petitioner. 

Mr.  Swamton  and  Mr.  BogerSy  for  the  ^  petitioner, 
now  moved  that  the  insertion  of  the  advertisement 
in  the  Gazette  might  be  stayed.  This  is  a  question 
turning  altogether  on  the  construction  of  the  1  &  2  Vict. 
cllO.  s.8.(a)     The  foundation  of  the  prayer  for  a 

(a)  ^*  And  be  it  enacted,  that  due  to  him  or  them  respectively, 

if  any  single  creditor,  or  any  and  that  such  debtor,  as  he  or 

two  or  more  creditors  being  part-  they  verily  believe,  is  such  trader 

ners,  whose  debt  shall   amount  as  aforesaid,  and  shall  cause  him 

to  one  hundred  pounds  or  up-  to  be  served  personally  with  a 

wards,    or    any    two    creditors  copy  of  such  affidavit  or  affida* 

whose  debts  shall  amount  to  one  vits,  and  with  a  notice  in  writing 

hundred  and  fifty  pounds  or  up-  requiring  immediate  payment  of 

wards,  or  any  three  or  more  ere-  of  such  debt  or  debts ;  and  if  such 

ditors  whose  debts  shall  amount  trader  shall  not  within  twenty- 

to  two  hundred  pounds  or  up-  one  days  after  personal  service 

wards,  of  any  trader  within  the  of  such  affidavit  or  affidavits  and 

meaning  of  the  laws  now  in  force  notice  pay  such  debt  or  debts,  or 

respecting  bankrupts,  shall  file  an  secure  or  compound  for  the  same 

affidavit  or  affidavits  in  her  Ma-  to  the  satisfaction  of  such  credi- 

jesty's  courts  of  bankruptcy  that  tor  or  creditora,  or  enter  into 

suchdebt  or  debts  is  or  are  justly  a  bond,  in  such  sum  and  with 
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supersedeas  rests  mainly  on  there  being  no  proveable        1839. 

debt,  because  we  say  the  bills  in  which  the  debt  oriiri-      _ 

,  ,     ?         Ex  parU 
nated  were  long  since  endorsed  away  by  the  petitioning       Rhodes. 

creditors,  and  were  in  the  hands  of  third  parties  when  ^°  ^^  matter 
^  '^  Rhodes. 

the  docket  was  struck;  and  even  supposing  it  turned 
out  to  be  otherwise,  the  affidavits  and  notices  (without 
going  into  the  question  as  to  the  validity  of  the  second) 
were  not  made  or  given  in  manner  required  by  the  act. 
The  act  requires  that  *<a  single  creditor,  or  any  two  or 
more  creditors^  being  partners,"  "or  any  two  creditors," 
**  or  any  three  or  more  creditors,"  shall  file  an  affidavit 
that  such  and  such  a  debt  ^'  is  or  are  justly  due  to  him  or 
them,"  <'  and  shall  cause  him  "  (the  debtor)  "  to  be  served 
personally  with  a  copy"  of  the  affidavit,  and  with  a 
notice  in  writing  "  requiring  payment,'*  &c.  In  the 
first  place,  ]\lr.  Gibson  in  his  affidavit  states  that  which 
he  claims  to  be  a  debt,  not  due  to  himself  alone, — not 
being  due  to  himself  and  partners,  but  to  him  and  A.B* 
and  CD.  "his  IcUe  partners."  If  they  had  still  been 
partners  together,  Joseph  and  WiUiam  Taylor  must,  we 
submit,  have  joined  in  the  affidavit  and  notice,  according 
to  the  words  of  the  act ;  and  if  the  partnership  be  put 

such  two  sufficient  sureties  as  a  or  within  such  time  and  in  such 

comroisnoner   of  the  Court  of  manner  as  the  said  court  or  any 

Bankruptcy  shall  approve  of,  to  judge  thereof  shall  direct,  afta* 

pay  such  sum  or  sums  as  shall  judgment  shall  have  been  reco- 

be  recovered  in   any  action  or  vered  in  such  action ;  every  such 

actions  which  shall  have  been  trader  shall  be  deemed  to  have 

brought  or  shall  thereafter  be  committed  an  act  of  bankruptcy 

brought  for  the  recovery  of  the  on  the  twenty-second  day  after 

same,  together  with  such  costs  service  of  such  affidavit  or  affida- 

as  shall  be  given  in  the  same,  or  vits  and  notice,  provided  a  fiat 

to  render  himself  to  the  custody  in  bankruptcy  shall  issue  against 

of  the  gaoler  of  the  court  in  such  trader  within  two  calendar 

which   such   action   shall    have  months  from  the  filing  of  such 

been  or  may  be  brought  accord-  affidavit    or  affidavits,  but   not 

ing  to  the  practice  of  such  court,  otherwise.*' 
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.1839.        out  of  sight  altogether,  and  the  debt  be  treated  as  one 

_  due  to  "  three  or  morew"  d  fortiori  creditors  otherwise 

Ex  parte  .... 

Rhodes.       disconnected  must  join  in  this  process.     The  words  are 

'"rh^oms"^'^  conditional;  "that  if,"  say,  "any  two  or  more  cre- 
ditors "  "  shall  file  an  affidavit  or  affidavits  "  (clearly  indi- 
cating all  must  swear  either  jointly  or  separately,)  *^and 
shall  cause  him  **  (the  debtor)  "  to  be  served  with  a  copy 
and  notice/'  &&,  such  and  such  things  shall  happen. 
From  this  it  is  evident  the  entire  party  claiming  the  debt 
must  give  the  notice.  If  the  form  of  proceeding  pointed 
out  by  the  act  be  not  observed  as  a  condition  precedent, 
the  benefit  offered  to  the  party  cannot  be  acquired.  The 
first  affidavit  and  notice,  and  the  second  affidavit,  were 
signed  by  Mr.  Gibson  only,  and  the  second  notice,  even 
allowing  the  signature  to  be  genuine  in  other  respects, 
was  not  signed  by  Joseph  Taylor.  Then  again  the  words 
of  the  act  require  that  the  creditor  shall  swear  that  the 
debt  is  "justly  due''  to  him ;  and  when  a  statute  prescribes 
any  forms  of  proceeding  it  must  be  strictly  followed. 
But  Mr.  Gibson  has  departed  altogether  from  the  form 
prescribed,  and  introduced  only  the  words  that  the  peti- 
tioner is  "justly  and  truly  indebted."  [Sir  J. Cross: — 
The  statute  does  not  prescribe  any  particular  form  of 
words,  and  the  expression  used  in  this  affidavit  is  equi- 
valent to  what  the  statute  requires.]  Then,  again,  the 
alleged  act  of  bankruptcy  is  proved  by  Mr.  Itedfem, 
who  is  the  solicitor  to  the  fiat.  Being  entitled  to  his 
costs  against  the  first  estate  which  comes  to  hand,  he  is 
a  witness  interested  in  maintaining  the  fiat,  and  there- 
fore incompetent  to  prove  any  of  the  requisites  to  sup- 
port it.  [Sir  G.Bose: — I  see  the  petitioning  creditors 
affidavit  of  debt  on  striking  the  docket  states  the  peti- 
tioner to  be  indebted  in  lOO/L  and  upwards  for  goods 
sold  and  delivered.    How  is  this  ?]     That  then  is  another 

defect ;  for  the  affidavit  of  debt  under  the  statute  on  the 
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proceedings  states  the  debt  to  be  due  on  bilk  of  ex*        .1839. 

change.     It  is  a  difierent  debt,  therefore,  altogether.  .^— 

Ex  parte 
Rhodes. 

Mr.  Temple  and  Mr.  Bagahaw,  for  the  petitioning  ere-  ^°  ^®  matter 
ditors^  were  not  called  upon  to  argue  contrd.  Khodbs. 

Sir  John  Cross: — This  is  a  petition  to  supersede^  and 
seeking  to  stay  the  advertisement  in  the  Gazette.  The 
petitioner  does  not,  on  the  present  occasion,  press  the 
former  part  of  his  prayer,  but  merely  raises  the  question, 
whether  the  insertion  of  the  advertisement  ought  to  be 
stayed, — whether  it  ought  reasonably  to  be  stayed.  Had 
any  probable  cause  for  our  ultimately  awarding  the 
supersedeas  been  shown,  I,^for  one,  should  not  have 
hesitated  in  granting  that  which  is  now  sought;  but  no 
such  probable  cause  has  been  shown.  The  strongest 
fact  adduced  is,  that  it  does  not  appear  but  that  the 
original  debt  has  been  paid,  and  thus  the  act  of  bank- 
ruptcy under  the  statute  is  questioned ;  but  even  assum- 
ing that  to  be  so,  still  it  is  open  to  the  respondents  to 
prove  another  and  better  act  of  bankruptcy.  I  there- 
fore see  no  reason  for  staying  the  advertisement 

Sir  G.Rose : — There  is  no  proper  act  of  bankruptcy 
on  the  proceedings ;  and  if  we  were  now  on  the  question 
of  supersedeas  I  should  advise  the  parties  to  rely  on  the 
objection  of  the  solicitor's  interest,  (a)  But  that  defect 
may  be  remedied,  and  therefore  there  is  no  probable 
cause  for  superseding  the  fiat  sufficient  to  induce  us  to 
stay  the  advertisement.  We  must  reserve  the  petition, 
and  all  objections,  till  the  question  of  supersedeas  comes 
to  be  argued.     As  to  the  costs,  the  respondents  cannot 

(a)  See  ex  parte  HUis,  Mont.  ^  Mac,  S73 ;  ex  parte  Law,  Mont, 
4-  Ayr^  Digest,  107 ;  Rex  v.  BuUock,  1  Taunt,  75. 
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1839.        have  them  unless  they  succeed  in  establishing  the  bank* 

—*        ruptcy,  in  which  case  they  will  come  out  of  the  estate. 
Ex  parte  ^    ^  ^ 

Rhodes. 
In  the  matter       g^  j^  ^^g  ultimately  ordered.  That  the  i-espondents 

Rhodes.  should  have  their  costs  out  of  the  estate,  without  pre- 
judice to  the  question  by  whom  they  should  ultimately  be 
borne.  Further  hearing  of  the  petition  to  be  adjourned, 
with  liberty  to  apply. 

C.  of  R.  The  petition  now  came  on  to  be  heard  on  the  question 

JtdyX^i  17,  of  supersedeas. 
S-19,  ^ 

1839.  ^     ^  ^, 

Mr.  Swanston  and  Mr.  Rogers : — There  can  be  but 

one  affidavit  and  one  notice  as  to  one  debt  The  cre- 
ditor swore  his  first  affidavit,  and  gave  notice  of  it,  and 
in  respect  of  that  we  gave  security  to  the  satisfaction  of 
the  commissioner.  The  act  of  bankruptcy  being  proved 
by  the  solicitor  is  fatal  to  this  fiat,  because  he  is  an 
interested  witness  in  regard  to  his  primary  right  to 
costs.  [Sir  J.  Cross: — By  the  6  Geo.  4.  c.  16.  &  16.  the 
petitioning  creditor  is  the  party  liable  to  pay  the  soli- 
citor's bill,  and  I  know  of  no  case  in  which  a  solicitor, 
as  such,  has  been  held  to  be  an  incompetent  witness. 
In  common  law  a  solicitor  s  evidence  is  received  every 
day,  and  yet  be  has  a  lien.]  [Sir  G.Bose: — I  entertain 
no  doubt  as  to  his  incompetency,  though  I  should  be 
loath  to  supersede  on  that  ground,  (a)  But  if  the  bank- 
rupt says  he  intends  to  raise  that  point  at  law,  it  is  at 
least  a  reason  why  he  should  not  be  forced  on  here  by 
the  threat  of  dismissal  of  his  petition.]  [Sir  J.  Crass: — 
I  cannot  agree  that  it  is  competent  to  the  bankrupt  to 
object  to  the  evidence  of  the  act  of  bankruptcy  taken 
before  the  commissioners.]     We  next  say  there  is  no 


(a)  Sec  ante,  328. 
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evidence  that  the  bills  which  constitute  the  debt  were  in        1 839. 
the  hands  of  the  petitioning  creditors  at  the  time  of        — ^— 
striking  the  docket.     The  assignor  of  a  debt  can  in  no       Rhodes. 
case  prove  a  debt ;  neither  can  the  assignee  alone ;  both  ^^  '**®  matter 
must  join.     But  here  the  debt,  being  on  bills  which  were      Rhodss. 
endorsed   away,  is  in  nowise  proveable  by  the  former 
holders  until  payment  by  them.     Then  we  object  that  the 
form  of  the  act  of  parliament  has  been  departed  from  in 
the  affidavit  of  debt     The  notice,  as  by  one  of  several 
partners,  when  the  partnership  was  dissolved,  we  also 
say  was  clearly  wrong.     They  are  no  longer  partners, 
and  therefore  can  only  be  regarded  as  parties  jointly 
interested,  and  must  all  join  in  the  affidavit. 

Mr.  Temple^  Mr.  BagBhawe^  and  Mr.  Swantij  for  the  Jiily  17. 
petitioning  creditor : — The  debt  was  a  partnership  debt, 
and  any  one  partner  might  sue  upon  it,  or  discharge  the 
debtor  by  a  release.  [Sir  John  Cross : — Suing  for  a  debt 
is  within  the  general  scope  of  authority  given  to  one  of 
several  partners ;  but  one  partner  cannot  file  a  bill  or  sue 
out  a  fiat  by  himself  alone.]  The  bond  was  given  on  the 
first  affidavit  only,  and  was  insufficient  to  secure  the  real 
debt,  the  amount  of  the  bond  being  for  300/.  only.  But 
we  say  that  even  that  security  was  not  sufficient,  for  it 
was  not  stamped  when  it  was  accepted  by  the  commis* 
sioner.  The  legislature  intended  that  the  creditor  should 
be  in  a  situation  to  proceed  upon  the  bond  within  the 
twenty-one  days  mentioned  in  the  act.  It  was  not 
stamped,  and  so  not  delivered  within  the  twenty-one 
days,  and  therefore  no  security  whatever  was  entered 
into  within  the  words  of  the  act.  [Sir  J<An  Cross : — 
How  in  the  nature  of  things  could  you  recover  upon  the 
bond  in  twenty-one  days?  Surely  the  l^slature  never 
contemplated  such  an  impossibility.  The  bond  was 
stamped  subsequently,  and  that  relates  back  to  the  ori- 
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1889.  ginal  time  of  execution.]  As  regards  the  competeniqr 
of  the  solicitor,  the  test  is,  he  had  no  lien  on  the  pro- 

Rhodes.  ceedings,  and  his  demand  is  not  against  the  estate,  but 
In  the  matter  against  the  petitioning  creditor  personally.    See  ex  parU 

Rhodes.       Harcouri  (a),  and  Burton  v.  .  (b) 

Sir  John  Crass : — Great  stress  has  been  laid  through- 
out this  case  on  the  argument,  that  the  two  aflSdavits 
were  for  the  same  debt;  but  I  do  not  apprehend  that  it 
is  so.  The  first  was  in  relation  to  the  debt  of  ^  lOOL 
and  upwards.''  I  should  reject .  the  term  ^^  and  up- 
wards," as  mere  surplusage.  The  petitioning  creditors 
wish  to  have  a  security  for  a  further  debt.  The  entire 
debt  is  on  several  bills,  and  on  each  they  have  a  right  of 
action.  It  may  appear  vexatious  they  should  proceed 
on  them  separately,  but  I  apprehend  they  are  l^ally 
entitled  so  to  proceed. 

Sir  George  Rose : — Before  this  case  proceeds  further, 
I  again  press  on  the  attention  of  the  parties  the  necessity 
of  sending  this  to  the  trial  of  an  action.  The  main 
objection  is,  the  act  of  bankruptcy  being  proved  by  the 
solicitor  to  the  fiat.  In  ex  parte  Harcourt  there  was  an 
absolute  necessity  of  proving  it  by  the  creditor;  that  was 
a  peculiar  case ;  but  that  necessity  does  not  exist  here ; 
many  disinterested  witnesses  may  be  found  to  depose  to 
this  matter.  If  I  had  thought  the  objection  decisive,  I 
should  have  decided  in  favour  of  the  application  to  stay 
the  advertisement ;  but  it  was  not  sufficiently  strong  to 
warrant  my  coming  to  that  conclusion.  As  a  general  rule, 
it  is  contrary  to  all  practice  that  a  creditor  shall  prove 
the  requisites  to  support  the  fiat;  though  it  is  difficult  to 
find  a  principle  for  that  rule,  inasmuch  as  the  interest  in 


(a)  2  Rofe,  203.  {b)  3  Car.  ^  P.  306. 
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upholding  a  fiat  is  balanced  by  the  stay  of  rfghts  at  law.  18S9* 
But  the  interest  of  the  solicitor  is  twenty  times  greater  — — 
than  that  of  a  creditor,  because  there  is  nothing  to  ba-  RaooEsf 
lance  it.  However  in  theory  the  solicitor's  claim  may  1"  ^®  matter 
be  against  the  petitioning  creditor,  yet  in  practice  we  all  Rhodes. 
know  that  he  takes  his  costs  out  of  the  fund  in  the  as- 
signees hands,  without  application  to  the  petitioning  cre- 
ditor. I  did  not  think  this  was  suflScient  ground  to  stay 
the  advertisement,  but  am  not  prepared  to  say  what  the 
legal  effect  of  such  an  objection  may  be.  If  I  thought  the 
bankrupt  had  no  chance  of  succeeding  at  law,  I  should 
have  little  hesitation  in  dismissing  the  petition.  But 
where  he  states  it  is  his  intention  to  proceed  at  law,  and 
his  so  doing  must  be,  if  he  fail,  to  his  own  prejudice, 
I  think  we  are  bound  to  allow  him  to  adopt  that  course, 
before  disposing  of  his  petition,  putting  him  on  terms 
to  proceed  instanter.  The  assignees  seem  to  forget  that 
the  petitioning  creditor  cannot  take  out  another  fiat. 
An  application  to  this  Court  in  all  cases  would  be  neces- 
sary ;  and  I,  for  one,  should  say  he  had  no  chance  in  this 
case  of  succeeding  in  such  an  application.  The  legal 
title  is  no  longer  in  him,  the  bills  being  parted  with, 
and  it  would  be  like  a  bankrupt  applying  for  a  fiat.  He 
could  not  give  the  bond  to  the  Lord  Chancellor,  or  say 
the  debt  is  in  him.  I  see  no  power  to  prevent  the  bank- 
rupt proceeding  at  law. 

This  suggestion  not  being  adopted,  Mr.  Swansten 
proceeded  in  reply :  —  Both  affidavits  were  intended  to 
apply  to  the  same  debt.  The  commissioner,  having  both 
affidavits  before  him,  approved  of  the  securi^  in  refe- 
rence to  all  the  circumstances,  and  according  to  the  act 
a  security  has  been  approved  of.  As  to  the  debt,  the 
legal  title  was  in  Mr.  JBee{/%m,  as  holder;  and  it  does 
not  seem   that  the  petitioning  creditor  had   even  an 
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1839. 

Ex  parte 

Rhodes. 

In  the  matter 

of 

Rhodes. 


Court  of  Re- 
view proper 
tribunal  to  try 
bankruptcy. 


equitable  title*  (a)  There  niust  be  a  1^1  debt,  clothed 
with  a  beneficial  interest,  to  allow  a  party  alone  to  be 
petitioning  creditor,  and  upon  this  principle  it  is  that  a 
trustee  and  cestui  que  trust  must  join. 

Sir  J(Jm  Cross : — This  is  altogether  a  new  question, 
arising  on  the  construction  of  a  new  act  of  parliament, 
and  therefore  I  should  prefer  taking  time  to  consider 
before  I  come  to  any  determination  upon  it.  At  the 
same  time  I  cannot  help  observing,  that  this  Court  is 
the  proper  tribunal  to  try  the  question,  and  that  for 
such  like  purposes  it  was  originally  instituted. 

Cur.  ad.  vtdt. 


July  19. 


Sir  John  Cross  again  mentioned  this  case :  —  Great 
stress  has  been  laid  on  a  man  being  held  to  bail  twice 
for  the  same  debt.  Here  the  first  affidavit  charged  the 
debt  as  100/.  and  upwards,  while  the  notice  claimed 
the  entire  debt  due;  then  the  second  affidavit,  stating 
the  entire  amount,  was  filed,  and  a  fresh  notice  was 
given.  The  debtor  had  both  sets  of  documents  in  his 
hands  when  he  gave  the  security  for  100/.  The  com- 
missioner is  not  required  by  the  act  to  take  adequate 
security,  but  only  to  approve  of  the  security  tendered, 
regard  being  had  to  the  affidavit  filed;  and  I  do  not 
conceive  he  exercised  any  judgment,  except  whether 
the  bond  taken  was  a  security  for  the  100/.  As  to  the 
point  of  holding  a  party  to  bail  twice  for  the  same  debt, 
there  is  the  case  of  Bates  v.  Barry  (6) ;  there  the  party 
was  arrested  in  an  action  on  the  case,  and  it  was  afterwards 
found  the  proceeding  should  have  been  in  covenant. 
The    plaintiff    abandoned    the  first   proceeding,   and 


(a)  See  ex  parte  Gray,  4  Dea.  4r  Ch.  778.        (A)  Wilson^i  Rep.  381. 
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arrested  him  a  second  time.     On  the  defendant's  appli-         1839. 

cation  for  a  discharge,  the  Court,  finding  it  was  not  the         

intention  of  the  plaintiff   to  harass    him,  refused  the       Rhodes. 
application,  {a)     As  to  the  facts  of  this  case,  I  do  not  ^"  ^^^  matter 
find  that  the  bankrupt  could  be  in  the  least  degree  pre-       Rhodes. 
judiced  by  the  second  proceeding,  for  he  had  the  second 
set  of  papers  in  his  hands  when  he  gave  the  security ; 
but  I  give  no  opinion  on  the  case  at  present. 

Sir  George  Rose :  —  There  is  no  doubt  that  formerly 
a  plaintiff  could  hold  the  debtor  to  bail  a  second  time 
in  certain  cases,  but  then  there  must  have  been  a  dis- 
continuance of  the  first  proceeding.  In  order  to  clear 
this  case  of  that  difficulty  the  first  affidavit  and  notice, 
and  the  bond  should  have  been  swept  away  entirely. 

Mr.  Temple : — We  waived  the  bond  in  every  possible 
way ;  we  repudiated  it  altogether. 

Sir  John  Cross: — That  is  an  entirely  new  view  of  the 
case.     It  will  stand  over  for  judgment. 

Cur.  ad.  vuU.  (b) 

But  the  fiat  was  afterwards  annulled  by  consent,  with- 
out any  judgment  being  given. 

(a)  See  Anon.  lC%i/.  Rep.276.  See  on  this  subject  1  Arch.  Pr., 

But  by  Reg.  Gen.  K.  B.,  C.  P.,  by  T,  Chilly,  p.  75,  et  $eq, 
andExch.,Hil.T.,2W.4.,Rule7.,        {b)  On   the    20th    July    Sir 

after  nonpros,  nonsuit,  or  discon-  </.  Crouy  in  reference  to  the  time 

tinuance,    the  defendant   could  of  the  act  of  bankruptcy,  re- 

not  be  arrested  a  second  time  ferred  to  the  case  of  GUtsnngton 

without  an  order   of  a  judge,  v.  RawlingSf  3  East,  2S4. 
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C.of  R. 
Juske  11, 

L.  C. 
'Noo.  4, 

1839. 


^  parte  HENRY  ROWE.— In  the   matter  of 

HENRY  ROWE. 


1  HE  petition  stated,  that  on  the  4th  March  1839 
a  meeting  of  the  principal  part  of  the  creditors  of  the 
petitioner  was  held  at  his  residence,  whereat,  among 
others,  Mr.  Edmund  Godsell^  wine  and  spirit  broker,  on 
behalf  of  himself  and  of  his  copartner  Frederick  GasdU 


The  bankrupt, 
at  thesugge^ 
tion  of  his  cre- 
diton»  signed  a 
dedaration  of 

upon  the  alleged  Godselly  and  Mr.  Charles  Henry  Treheme^  as  the  soli- 

"  a2^  A^JIdd   ^'^^  ^**  ^^^  ^^^  Messrs.  GodseU,  were  present. 

not  be  made  use       That  before  proceeding  on  the  business  of  the  meet- 

of  or  inserted  in    .  ...  ,      .  «  ,  . 

the  Gaaette^       mg,   or   the  petitioner   producmg  a  statement  of  his 
2Serwaidsbe-     *ff*5rs,    W,  Beay,  one  of  his   creditors,  required    the 

petitioner  to  sign  a  declaration  of  insolvency,  which  the 
petitioner  consented  to  do,  upon  bis  being  assured  by 
Mr.  Treheme  that  such  declaration,  although  signed, 
should  not  be  made  use  of  or  inserted  in  the  London 
Gazette,  unless  it  should  afterwards  become  necessary 
so  to  do,  and  thereupon  the  petitioner  accordingly 
signed  the  said  declaration. 

That  after  some  further  discussion  was  had  at  the  said 
meeting  i  .^pecting  the  petitioner's  affairs,  an  offer  was 
made  by  Mr.  Treheme^  on  behalf  of  the  said  creditors, 
to  accept  a  composition  of  65.  M.  in  the  pound,  for 


came  neoeaary 
to  do  so:** — 
Held,  in  the 
absence  of  esi- 
denoe  of  bad 
faith,  that  the 
discretion  as  to 
its  insertion 
rested  with  the 
creditors. 
For  the  pur- 
pose of  deter, 
mining  whether 
a  fiat  issued 
within  the  two 
months  men- 
tioned in  the 
6  G.  4.  c.  16. 


s.  6.y  the  date  of 


it  UjmmAjdde  payment  of  which  it  was  intimated  that  time  would  be 

given  to  the  petitioner,  provided  the  petitioner  found 
approved  security  for  payment  of  the  same ;  and  it  was 
then  arranged  that  the  meeting  should  be  adjourned 
until  the  6th  March  1839,  in  order  that  the  petitioner 
might  state  to  his  creditors  at  such  adjourned  meeting 


evidence  of 
the  day  of  its 
"  issuing,'*  al- 
though it  was 
shown  not  to 
have  been  deli- 
Yered  out  by  the 
Lord  Chan- 
till  uie  day  after  whether  he  was  able  to  pay  or  give  security  for  the  said 
!^ff^<«issu     composition  of  6«.  8rf.  in  the  pound  upon  the  amount 
ingy^and'^suing  of  his  Said  debts,  and  with  the  express  understandini? 

forth,"  in  the 

6  G.  4.  c  16.  s.  6.,  mean  <*  applying  for  "  a  fiat,  per  C.  R.  and  L.  C.  Where  a  special  case 
raises  on  the  face  of  it  any  doubt  as  to  facts  within  the  knowledge  of  officers  of  the  Court, 
the  Lord  Chancellor  will  direct  further  inquiry  ;  secus,  if  unambiguous. 
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Uiat  the  said  declaration  of  insolvency  should  not  be         1839. 

published    until  after  such  adjourned  meeting  should         

have  been  held.  ^£  P^^^^ 

That  notwithstanding  such   assurance   and    under-    '"  *^^  matter 
standing  as  aforesaid,  the  said  Mr.  Treheme  caused  the        Rowk. 
said  declaration  of  insolvency  to  be  published  in  the 
London  Gazette  on  the  5th  March. 

That  since  the  said  meeting  of  the  4th  March  1839 
the  petitioner  had  been  engaged  in  negociations  with  . 
his  creditors,  but  no  arrangement  had  been  come  to 
with  them,  when,  on  the  4th  May  1839,  a  docket  in 
bankruptcy  was  struck  against  the  petitioner,  on  the 
application  of  Messrs.  Godselly  by  Mr.  Treheme^  and  his 
partner  Mr.  John  White,  as  solicitors  for  Messrs.  Godselly 
upon  the  sole  bond  of  Frederick  Gassiot  GodselL 

That  a  fiat  in  bankruptcy  was  sued  out  upon  such  ' 
docket  on  6th  May  1839,  but  not  until  more  than 
two  calendar  months  next  after  the  insertion  of  such 
declaration  of  insolvency;  and  that  although  such  fiat 
was  made  to  bear  date  on  the  4th  May  1839,  yet  the 
fiat  was  not  in  fact  signed  by  the  Lord  Chancellor,  or 
ready  to  be  issued,  until  the  6th  May  1839;  and  the 
same  was  not  in  fact  issued  or  sued  out  until  the 
6th  May  1839 ;  and  that  if  the  Loixl  Chancellor's  atten- 
tion had  been  called  to  the  fact  that  the  date  inserted 
in  the  said  fiat  was  a  day  different  from  that  on  which 
his  Lordship's  signature  was  affixed  thereto,  his  Lord- 
ship would  not  have  signed  the  same. 

That  the  fiat  was  opened,  and  the  petitioner  had  been 
thereunder  adjudged  a  bankrupt,  upon  the  allegation^ 
as  the  petitioner  believed,  that  he  had  committed  an  act 
of  bankruptcy,  by  having  signed  such  declaration  of 
insolvency,  and  by  reason  of  its  being  made  to  appear, 
and  untruly  to  appear,  to  the  commissioner  acting  in  the 
prosecution  of  such  fiat,  that  the  said  fiat  was  regu* 

Vol.  I.  z 
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1839.        larly  signed  by  the  Lord  Chancellor,  and  issued  on  the 

day  on  which  the  same  purported  to  bear  date,  and 

Rowjs.        therefore  within  the  period  limited  by  the  statute  in 
In  the  matter  ^^^^  ^j^gg  made  and  provided. 

RowE.  That  the  petioner  had  committed  no  act  of  bank- 

ruptcy, unless  the  signing  the  said  declaration  of  ins<4- 
yency  were  held  to  be  an  act  of  bankruptcy. 

The  petition  prayed  a  supersedeas  at  the  cost  of  the 
petitioning  creditor. 

Mr.  Philips^  the  petitioner's  solicitor,  by  an  affidavit, 
amongst  other  things,  swore  that  on  Monday  the  6th 
day  of  May  instant  Henry  Sawe  called  upon  the  depo- 
nent about  twelve  o'clock  at  noon,  and  Informed  him 
that  he  had  learnt,  at  the  office  of  the  secretary  of  bank- 
rupts, that  the  fiat  in  this  matter  had  not  been  issued 
from  the  office  of  the  said  secretary  of  bankrupts,  and 
that  it  appeared  that  it  had  not  been  signed  on  the  4th 
day  of  May  instant,  the  day  it  was  stated  to  bear  date; 
and  the  deponent,  about  a  quarter  past  one  o'clock  in 
the  afternoon  of  the  6th  day  of  May,  accompanied  by 
Henry  Rowe,  went  to  the  secretary  of  bankrupts  office 
to  make  inquiry  respecting  the  said  fiat,  when  he  was  in* 
formed  by  a  clerk  in  the  office  that  the  fiat  had  just  been 
brought  from  the  Lord  Chancellor,  having  been  signed 
only  about  an  hour  before,  but  that  the  fiat  was  dated 
on  the  Saturday  preceding;  and  the  reason  assigned  by 
the  clerk  for  not  getting  the  fiat  signed  by  the  Lord 
Chancellor  on  the  same  day  that  the  docket  was  struck 
was,  that  he  did  not  like  to  trouble  the  Lord  Chancellor 
to  sign  twice  in  one  day ;  and  understood  the  clerk  to 
say,  that  the  person  who  attended  to  strike  the  docket 
fully  understood  th^t  the  fiat  would  not  be  signed  till 
the  6th  day  of  May,  and  was  satisfied  that  the  same 
should  be  signed  on  that  day,  although  it  was  stated 
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that  Saturday  was  the  last  day ;  and  the  clerk  took  up  a        1839. 

folded  parchment  which  was  then  lying  on  the  desk 

before  him,  and  which  deponent  believed  was  the  said         Rowe. 

fiat,  and  observed  to  deponent  that  it  «  had  not  gone  ^°  the^  matter 

yet,**  or  words  to  that  effect ;  and  having  doubts  of  the        Rowe. 

validity  of  the  fiat,  deponent  requested  the  clerk  to  take 

a  particular  note  of  the  time  the  fiat  was  signed,  as  it 

might  be  necessary  to  take  an  objection  to  the  validity 

of  the  fiat,  and  the  clerk  promised  to  take  a  note  of  tlie 

time  accordingly. 

Mr.  Swanstony  in  support  of  the  petition : — 
This  fiat,  founded  on  the  declaration  of  insolvencv 
which  was  made  under  the  circumstances  detailed  in  the 
petition,  must  be  superseded,  as  taken  out  in  breach  of 
good  faith ;  but  the  main  objection  to  it  is,  that  it  was 
not  sued  out  within  the  two  months  mentioned  in  the 
act.     The  words  of  6  Geo.  4.  c.  16.  s.  6.  are,  '*  That  if  The  6  G.  4. 
any  such  trader  shall  file  in  the  office  of  the  Lord  Chan-  ^  ^^*  ^^' 
cellor's  secretary  of  bankrupts  a  declaration  in  writing, 
signed  by  such  trader,  and  attested  by  an  attorney  or 
solicitor,  that  he  is  insolvent   or  unable  to  meet  his 
engagements,  the  said   secretary  of  bankrupts   or   his 
deputy  shall  sign  a  memorandum  that  such  declaration 
hath  been  filed,  which  memorandum  shall  be  authority 
for  the  printer  of  the  London  Gazette  to  insert  an  ad- 
vertisement of  such  declaration  therein ;  and  every  sucli 
declaration  shall,  after  such  advertisement  inserted  as 
aforesaid,  be  an  act  of  bankruptcy  committed  by  such 
trader  at  the  time  when  such  declaration  was  filed;  but 
no  commission  shall  issue  thereupon  unless  it  be  sued 
out  within  two  calendar  months  next  after  the  insertion 
of  such  advertisement,  and  unless  such  advertisement 
shall  have  been  inserted  in  the  London  Gazette  witiiin 
eight  days  after   such  declaration   was  filed ;    and  no 
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1839.  docket  shall  be  struck  upon  such  act  of  bakruptcy  before 
the  expiration  of  four  days  next  after  insertion  of  such 

RowE.        advertisement,  in  case  such  commission  is  to  be  executed 
In  the  matter  [^  London,  or  before  the  expiration  of  eight  days  next 

RowE.  after  such  insertion,  in  case  such  commission  is  fo  be 
executed  in  the  country ;  and  the  Gazette  containing 
such  advertisement  shall  be  evidence  to  be  received  of 
such  declaration  having  been  filed." 

The  declaration  of  insolvency  was  dated  on  the  4th 
March;  on  the  5th  it  was  inserted  in  the  Gazette;  and 
although  the  fiat  bears  date  on  the  4th  May,  it  was  not 
in  fact  signed  by  the  Lord  Chancellor,  nor  delivered  out 
by  the  officer,  till  the  6th  May ;  so  that  the  two  months 
prescribed  by  the  statute  had  then  expired.  Until  the 
delivering  it  out,  or  at  all  events  until  the  fixing  the 
signature  of  the  Lord  Chancellor  to  the  fiat  was  per- 
formed, it  was  an  inchoate  document,  and  could  not  be 
said  to  be  *^  sued  out "  within  the  meaning  of  the  sta- 
tute. All  that  the  petitioning  creditor  had  done  within 
the  two  months  amounted  to  an  application  for  a  fiat. 
If  the  statute  were  to  be  satisfied  with  that  alone,  the 
expression  <*  sued  for,"  instead  of  <*  sued  out,"  or  some- 
thing equivalent  to  it,  would  have  been  used.  There  is 
a  wide  distinction  between  ^^  suing  for "  and  <<  suing 
out,"  and  yet  the  respondent  in  this  case  has  to  contend 
they  are  identical.  However,  striking  a  docket  is  not 
suing  out  a  fiat,  for  one  very  manifest  reason,  namely, 
that  a  fiat  may  never  be  taken  out  upon  it. 

In  Wydowri%  case  (a)  I^rd  Eldon  describes  the  issuing 
of  a  commission  to  \ye  <^  the  application  to  it  of  the  great 
seal,  and  delivering  the  commission  to  the  party."  In 
Watkins  v.  Maund  (b)  Lord  Ettenborough  said,  *<  I  must 
consider  that  a  commission  of  bankrupt  has  issued  when 


(fl)  14  Ve$.  89.  (A)  5  Camp,  508. 
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it  is  delivered  out  under  the  great  seal/'  *^  The  issuing  of        1839. 

the  commission"  (as  notice)  "  was  properly  substituted  for        

something  still  more  loose,  viz.,  the  striking  of  a  docket"        Rowb. 
In  ea?  parte  Freeman  (a),  when  commissions  received  *"  ^®  matter 
the  great  seal  instead  of  the  signature  of  the  Lord  Chan-        Rows, 
cellor,  as  at  present^  Lord  EUbn  said,  ^*  He  did  not 
apprehend  that  instruments  were  to  be  considered  sealed 
for  the  purpose  of  proceeding  on  them  while  remaining 
in  the  Lord  Chancellor's  hands,"  but  ^  from  the  moment 
when  they  were  delivered  to  the  messenger  who  called 
for  them." 

Mr.  Bethelly  for  the  respondents,  was  not  called  upon 
by  the  Court  to  argue  the  case. 

Sir  John  Cross: — I  see  no  alternative  but  to  dismiss 
this  petition.  The  date  of  the  fiat  is  not,  to  be  sure, 
absolutely  conclusive  evidence  of  the  time  of  issuing  it ; 
but  it  is  sufficient  proof,  primd  fade,  and  nothing  that 
we  have  heard  rebuts  it.  If  we  were  now  bound  to  give 
a  construction  to  the  words  of  the  statute,  ^  issuing " 
and  ^  suing  out,"  I  should  say  that  ^  unless  sued  out  ** 
meant  ^^  unless  applied  for "  within  the  two  months. 
But  there  is  no  evidence  to  contradict  the  date.  As  to 
the  other  point,  there  is  no  evidence  as  to  who  was  to 
be  the  party  to  determine  upon  the  necessity  for  using 
the  declaration  of  insolvency.  There  is  no  evidence  of 
bad  faith,  and  strong  evidence  of  the  necessity. 

Sir  George  Base  concurred. 

Petition  dismissed,  without  costs,  (b) 


{a)  1  Ves,  4  B.  59.  against  the  bankrupt's  goods,  after 

(b)  In  Culien  v.  Meyrick,  1 T.  R.  signature  of  the  certificate  by  the 

761,  it  was  held,  with  regard  to  creditors,  and  before  allowed  by 

a  certificate^  that  an  execution  the  Lord  Chancellory  was  good. 
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.1839*  From  this  decision  the  bankrupt  appealed  to  the  Lord 

'  Chancellor. 

./Sjp  parte 
Row£. 

In  the  matter       jh^  SPECIAL  Case  stated  as  follows:— "  This  was 
of 
Rows.        the  petition  of  a  bankrupt  to  supersede  the  fiat  issued 

L.  C.  against  him.  The  act  of  bankruptcy  was  a  dedatation 
iQQQ  ^^  insolvency  duly  filed,  and  inserted  in  the  London 
Gazette  on  the  dth  March  last.  The  docket  was  struck 
on  the  4th  May  following.  The  fiat  bore  date  on  the 
same  day.  It  was  delivered  out  to  the  solicitor,  who 
struck  the  docket  on  the  6th  May.  The  petitioner 
prayed  a  supersedeas  on  the  ground  that  the  fiat  was 
not  sued  out  within  two  calendar  months  next  after  the 
insertion  of  the  declaration  in  the  Gazette,  as  required 
by  the  statute  in  that  case  made  and  provided.  The 
Court  ordered  and  decreed  that  the  petition  should  be 
dismissed.  The  petitioner  insists  that  the  order  and 
decree  is  erroneous  in  matter  of  law,  and  ought  to  be 
reversed." 

Mr.  SwansUm  and  Mr.  Wigram  for  the  appellants :  — 
By  the  G  Geo.  4«  c.  16.  s.  6.  die  declaration  of  insolvency 
inserted  in  the  London  Gazette  amounts  to  an  act  of 
bankruptcy,  provided  a  fiat  founded  thereon  shall  issue 
in  two  months  from  the  date  of  such  declaration.  In 
this  case  we  contend  that  the  fiat  was  not  issued  within 
the  time  prescribed.  The  declaration  of  insolvency 
bears  date  the  4th  March,  and  the  fiat,  though  pur- 
porting to  bear  date  the  4th  May,  was  not  in  fact 
signed,  and  still  less  issued,  by  your  Lordship,  until  the 
6th  May.  This  question  entirely  rests,  therefore,  upon 
the  construction  of  the  words  ^< shall  issue"  and  <^sued 
out "  in  the  act  of  parliament.  The  definition  given  to 
the  word  "  to  sue  "  in  Johnson's  dictionary  is  *<  to  gain 
by  legal  procedure*"  It  is  not,  therefore,  satisfied 
merely  by  the  procedure,  but  requires  the  success  of  that 
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procedure,  namely,  the  obtaining,  for  its  completion.        1839. 

The  object  of  the  legislature  undoubtedly  was,  to  free 

the   insolvent   from    the  consequence   of  bankruptcy        Rowe. 

attaching  upon  his  declaration  at  the  end  of  the  two  ^^  the  matter 

months  after,  unless  the  fiat  had  then  actually  issued,        Rowe. 

and  at  that  moment  of  time  the  right  of  the  party 

attaches  to  be  so  fireed.     If  in  a  case  like  the  present  the 

statute  is  held  to  be  satisfied,  there  can  be  no  reasonable 

time  after  which  a  party  may  consider  himself  as  safe* 

Within  the  two  months  a  fiat  might  be  prepared,  the  date 

being  then  filled  up,  and  might  not  be  issued  for  six 

months  afterwards,  and  yet  it  would  be.  said  to  be  good, 

because  a  date  prior  to  the  expiration  of  the  two  months 

appears  on  the  face  of  it.     [The  Learned  Counsel  then 

proceeded  to  read  the  affidavit  used  on  the  hearing  below, 

but  they  were  stopped  by  the  Lord  Chantellor.] 

The  Lord  Chancellor: — The  legislature  gives  a 
party  desirous  of  appealing  from  the  Court  of  Review  the 
power  of  doing  so,  either  on  special  case,  or  as  the  Lord 
Chancellor  shftll  direct,  which  is,  upon  an  original  peti* 
tion  and  affidavits  (a),  but  he  cannot  adopt  both  forms 
of  procedure.  I  cannot,  in  the  present  case,  hear  affi- 
davits or  travel  out  of  the  statements  in  the  special  case. 
That  special  case  says,  that  the  fiat  bore  date  on  the 
4th  May,  and  I  consider  myself  precluded  from  examin- 
ing into  the  date  of  the  actual  signature. 

Mx.Staanston  and  Mr.  Wigram: — As  it  is  a  matter 
within  the  knowledge  of  your  Lordship's  officers,  perhaps 
you  would  at  least  inquire  from  them  how  the  fact 
stands. 

(a)  This  was  done  in  ex  parte  StMs  in  the  matter  of  HaU, 
past. 

z  4 


S42  CASES  IN  BANKRUPTCY. 

1839.  Mr.  Bdhdl  and  Mr.  B.  S.  FoOeit  for  the   petitioning 

"""""  creditor : — 

RowE.  This  is  not  a  subject  for  a  special  case  at  all.     It 

In  the  matter  jg    ^^^   ^   question   of  law  or    equity  on   which  any 

RowR.         appeal    lies,    but    a    mere    question   of    fact.      The 
judge  of  the  court  below  did  not  choose  to  refuse  a 
special  case,  as  the  parties  were  dissatisfied  with   the 
decision,  but,  stating  the  facts,  left  your  Lordship  to 
^raw    your    own    conclusion.     [The    Lord    Chan- 
cellor : — What  is  the  question  as  to  the  meaning  of 
the  term  ^^  suing  out  *'  but  a  question  of  law  ?]     As  to 
the  fiat  not  being  delivered  out  by  the  officer  till  the 
two  mondis  had  expired,  the  appellant's  counsel  shut 
their  eyes  to  the  difference  which  exists  between  <*  suing 
out"  and  *^ issuing;"  a  difference  taken  by  the  act  of 
parliament.     No  fiat  ^^  shall  issite  thereupon  unless  it 
be  sued  out  within   two  months,"  &c.     The  delivery 
out  by  the  officer  is  the  "  issuing."     The  application  for 
and  signature  of  the  fiat  by  the  Chancellor,  which  is 
assumed  in  this  instance  to  be  of  the  date  appearing  on 
the  face  of  the  document,  and  therefore  within  the  time, 
constitute  the  <*  suing  out."  ,  The  issuing  is  consequent 
on  suing  out,  and  the  suing  out  is  antecedent  to  the 
issuing ;  and  unless  the  term  '^  suing  out "  is  equivalent 
to  the  presenting  the  fiat  to  the  Lord  Chancellor  for 
signature,  there  is  nothing  to  whicli  the  act  can  refer ; 
but  it  is  manifest  that  the  mere  delivery  to  the  officer, — 
in  other  words,  the  ^*  issuing,"  need  not  necessarily  fall 
within  the  two  months;  it  is  the  << suing  out"  within 
that  time  which  constitutes  its  validity.     But,  moreover, 
on  reference  to  the  81st  section,  it  is  plain  that  the 
issuing  of  a  fiat  must  be  taken  to  be  the  date,  for  there 
the  terms  <Mate"  and  '< issuing"  in  the   conjunctive 
are  used  as  synonymous.    In  the  first  provision  of  that 
section,  as  to  contracts,  the  term  "  date  and  issuing  "  is 
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used ;  and  in  the  next  part,  as  to  executions,  the  word        1839. 

f^  issuing  "  alone  is  used ;  so  in  the  82d,  8Sd,  and  SSth,        

and*in  the  86^,  the  term  ^<  suing  out 'Ms  resorted  to        Rows. 
without  any  apparent  distinction ;  so  that  we  may  safely  ^^  ^®  matter 
refer  all  these  three  terms,  the  <<date,"  <' suing  out,"        Rowe. 
and   *<  issuing,"   to   mean    one    and   the   same   thing, 
namely,  the  presenting  the  fiat  to  the  Lord  Chancellor 
for  his  signature.     In  Wydowris  case  (a)  Lord  Ndon 
gives  the  true  construction  of  the  words.     In  the  con- 
cluding passage  of  his  judgment  he  says,  "  There  may 
be  considerable  difference  in  the  exposition  of  the  words 
<<  suing  forth  "  and  *<  issuing  "  the  commission ;  the  one 
being  the  act  of  the  creditor,  and  the  other  the  act  of  the 
Lord  Chancellor."     So  in  this  case  the  ^<  suing  out," 
which  is  synonymous  with  ^  suing  forth,"  was  completed 
by  the  creditor  within  the  two  months. 

In  any  way  of  looking  at  this  case  this  appeal  cannot 
stand.  The  date,  as  it  appears  on  the  instrument,  is  of 
itself  conclusive.  In  any  court  of  law,  the  production 
of  the  document  itself,  or  an  oflSce  copy,  would  be  suf- 
ficient evidence  of  its  date.  If  the  question  depended 
on  the  time  of  the  Lord  Chancellor's  signature,  great 
mischiefs  would  arise.  If  the  Lord  Chancellor  hap- 
pened to  be  absent  from  London,  a  creditor,  though 
fully  prepared  in  all  other  respects,  would  be,  by  no 
fault  of  his  own,  prevented  from  obtaining  the  remedy 
which  the  law  gives  him. 

yLr. Swansion  in  reply: — The  act  of  parliament  i» 
positive,  and  the  absence  of  tlie  Lord  Chancellor  from 
London,  or  any  other  such  like  accident,  would  form  no 
ground  of  excuse.  The  act  was  never  intended  to  draw 
a  distinction  between  ^^  issuing "  and  ^^  suing  out.'^ 
But  if  it  were  not  so,  the  *^  suing  out"  cannot  take 
I  -  '■  - — ^— 

(o)  14  Vet,  91. 
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1839.        place  till  the  document  is  complete,  which  it  is  not  till 

signed   by  the   Lord  Chancellor.     Nor   even  at  that 

RowE.  moment  can  it  be  sued  out,  because,  as  long  as  it  re* 
In  the  matter  mains  in  the  hands  of  the  officer,  it  is  in  the  power  ^ 
RowK.  the  Chancellor  to  refuse  it.  Lord  Eldon  has  put  a  con- 
clusive definition  on  the  meaning  of  these  words  in 
Wydowris  case,  (a)  This  question  cannot  very  often 
arise,  because  the  date  and  suing  out  are  generally  upon 
the  same  day. 

The  Lord  Chancelxor  : — The  special  case,  by  which 
alone  I  am  bound  to  try  the  objection  taken,  raises  no 
question  as  to  the  date  at  which  the  act  of  the  great  seal 
was  completed.  It  states  that  the  insertion  of  the  deck* 
ration  of  insolvency  was  tm  tlie  5th  March,  and  the  docket 
was  struck  on  the  4th  May.  The  fiat  bore  date  on  the 
same  day.  It  was  delivered  out  to  the  solicitor  who  struck 
the  docket,  on  the  6th  May;  and  I  see  no  reason  to 
doubt  The  question  is,  whether  the  statute  absolutely 
requires  the  fiat  to  be  delivered  out  by  the  officer  within 
the  two  months.  Every  thing  that  the  creditor  could 
do,  and,  as  I  am  bound  to  conclude,  all  the  Lord  Chan^ 
cellor  had  to  do,  was  completed  within  the  time ;  but  it 
appears  the  fiat  remained  in  the  office  beyond  the  two 
months.  I  cannot  think  that  was  material.  The  <<  suing 
out"  is,  in  my  judgment,  the  *^  application  for''  the  fiat; 
and  it  would  be  very  hard  if  the  creditor  should  lose  the 
benefit  of  his  proceeding  by  any  accidental  circumstance 
delaying  the  signature  to  the  fiat.  He  applies  within 
the  two  months,  and  whenever  obtained,  so  that  the 
delay  does  not  arise  from  his  default,  the  subsequent 
completion  must  relate  to  the  time  of  such  application. 
The  rights  of  creditors  are  not  to  be  affected  by  the 
delay  of  the  act  of  the  great  seal.     As  to  the  delivery 


(a)  14  Vc».  89. 
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oat  by  the  oflScer  being  necessary  to  complete  it,  it  is        1839, 
iromaterial  where  it  lies.     I  am  of  opinion  that  the  act        ' 
of  parliament  has  been  complied  with,  especially  accord-        Rows, 
ing  to  what  I  find  on  the  special  case,  out  of  which  I  ^"  ^^^  maiter 
cannot  travel,  because  it  is  unambiguous.     If  there  had        Rows, 
been  any  doubt  or  ambiguity  on  the  face  of  it  I  should, 
as  I  did  in  the  case  of  Ross  and  Ogilvie^  have  called  for 
further  inquiry. 

Petition  of  appeal  dismissed,  but  without  costs. 


Ex  parte  GEORGE   FISHER.  — In  the  matter  of     C.of  R. 

GEORGE  FISHER  and  WILLIAM  FISHER.       J^^  II5 

18S9. 

1  HIS  was  a  petition  of  George  Fisher,  airainst  whom,  ^  v^^on  to 

*  i^  J  -o  7   supersede  a  joint 

in  conjunction  with   WiOiam  Tishety  a  joint  fiat  had  fiat  (one  only 
issued.     The  petitioner,  who  stated  himself  to  be  per-  cUr^bank-  ^ 
fectly  solvent,  prayed  that  the  joint  fiat  might  be  super-  .ffid^yiJ^^n**^* 
seded  altogether,  or,  at  all  events,  as  far  as  it  affected  support  being 
the  petitioner.     The  object  of  the  fiat  had   been  to  matter  of  the 
defeat  an  award,  whereby  all  the  joint  property  was  on?  "^^elT* 
declared  to  belong  to  the  petitioner.     The  petitioner  deifectiye,  but 

leave  siyen  to 

offered  to  pay  all  the  joint  debts  in  full.  amend 

YHt^SwoMton  and  yiw Bacon  for  the  petition:  — 
Wiiliam  Fisher  only  has  been  adjudged  bankrupt,  which 
accounts  for  the  petition  and  affidavits  being  entided  in 
the  matter  of  fViUiam  Fisher  alone. 


Mr.  Bethdly  for  the  assignees,  opposed  the  application, 
on  the  ground  of  the  informality.  There  Wto  no  such 
bankruptcy  as  that  answering  the  description  of  WiOiam 
Fisher^Sy  as  there  was  no  separate  fiat. 
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1839.  Per  Curiam: — They  are  clearly  informal;  and  no 

indictment  for  perjury  would  lie  in  respect  of  the  affi- 

FisHER.       davits.     But  there,  is  no  inflexible  rule  of  practice  on 
In  the  matter  ^|,g  subject ;  William  Fisher  only  having  been  declared 

F18HS&        a  bankrupt^  the  error  is  not  fatal. 

and  another. 

The  Court  granted  the  order  for  supersedeas,  upon 
the  petition  and  affidavits  being  properly  amended. 

Fiat  annulled,  with  costs. 


C.  ofR.  ^  Pfl'^    SOUTHALL. — In    the    matter    of 

June\2y  SOUTHALL. 

1839.        rp 
Upon  a  question    1  HIS  was  an  application  to  annul  the  fiat,  on  the 

^^StTonin/^  ground  of  the  insufficiency  of  the  petitioning  creditor's 
creditoris  debt,    debt,  and  an  offer  to  pay  in  full  all  debts  proved. 

ffonitisting  ofa  ,  , 

bill  of  costs,  the       The  petitioning    creditor  was  a   solicitor,  and   the 

S^r  ^i^  ^^^^  ^^  *  ^^"  ^^  ^^  alleged  to  be  due  to  him  from 
quire  into  the     the  bankrupt  for  business  done  in  proceedings  at  law. 

conduct  of  the  r  o 

proceedings  out  Mr.  Stoongton  and  Mr.  Chandless  : — The  petitioning 
Slc«  though  creditor's  debt  in  this  case  consists  of  a  bill  of  costs 
alleged  be  had  amounting  to  ]15/.  We  say  that  amount  is  not  due. 
gross  neglect  We  are  prepared  to  prove  that  these  costs  could 
andmisoon  net.  ^^^  j^   recovered   at  law,  because    the  solicitor   was 

guilty  of  such  gross  neglect  and  misconduct  in  the 
proceedings  out  of  which  they  arose,  and  which  failed 
through  such  neglect  and  misconduct,  that  we  should 
rather  be  entitled  to  recover  damages  against  the 
solicitor  than  he  recover  the  amount  of  this  bill  against 
us.  It  is  a  principle  in  law  that  a  party  cannot  recover 
for  work  and  labour,  where  the  defendant  can  show 
that  that  labour,  tlirough  the  neglect  of  the  plaintiii^  was 
uselessly  bestowed. 
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Mr.  Russell  and  Mr.  Betftell  for  the  petitioning  ere-        1839. 
diton  ^ 

Ex  parte 

SOUTHALL. 

Mr.  Bacon  for  the  assignees.  '"  thc^mattef 

SOUTHAXX. 

Per  Curiam : — How  can  we  try  such  a  question  here  ? 
It  cannot  be  done  either  in  this  Court  upon  taxation 
or  in  any  way,  although  the  bill  has  never  been  taxed, 
unless  the  parties  consent  to  refer  the  question. 

By  consent  it  was  referred  to  the  registrar  to  tax  ho 
bill,  the  petitioner  paying  into  Court  the  amount  of  the 
debts  proved,  and  the  alleged  petitioning  creditor's  debt 
in  full,  and  the  petition  to  stand  over. 


Ex  pane  SMITH.— In  the  matter  of  CLARK.  C.  of  R. 

July  9, 10, 

1  HIS  was  the  petition  of  three  trustees  of  a  marriage  ' 

.  .  ^^      Petition  of  three 

settlement,  praying  leave  to  prove  against  the  estate  of  trustees  to  prote 
the  fourth  sums  of  money  alleged  to  have  been  received  ^'^^urth,  ~ 
by  the  attorney  of  the  latter,   and  alleging  various  contained 
breaches  of  trust,  and  praying  consequential  directions,     brewb  of  tnut, 

and  prayed  oon- 
lequentiil 

Mr.  Swanston  and  Mr.  Russell  for  the  petition.  ^'J??*^  •"" 

^  Held,  Court 

oould  only  make 

Mr.  Anderdon  and  conird,    for  the  ord^M^^Te. 

assignees.     The  petition,  instead  of  being  confined  to  ^"^ST""©!^ 
the  ordinary  prayer  for  liberty  to  go  in  and  prove,  has  of  reaiaiing  the 
travelled  into  charges  of  breach  of  trust.  ntion. 

Question  of 
easts  of  employ- 

Sir  George  Rose : — We  can  merely  give  the  common  ing  counsel  after 
order  for  liberty  to  go  in  and  tender  proof,  without  u  determinable 
assuming  any  thing,  one  way  or  the  other,  as  to  the  ^^^"i? 

the  Court. 


: 
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1889.        breach  of  trust.     We  have  no  original  jurisdiction  upon 

'  the  question  of  right  to  prove,  and  it  is  only  necessary 

Smitr.        ^^  come  here  to  enable  a  certain  party  to  tender  the 

Iq  the  matter  proof,  who  without  the  order  of  this  Court  would  have 

Clark.        no  such  right     We  only  remove  a  difficulty  in  point 

of  form.     By  the  form  of  the  petition,  the   assignees 

are  unnecessarily  brought  here.     They  must  have  their 

costs. 

Mr.  Stcanston  and  Mr.  Russell : — Only  the  costs  of 
resisting  the  unnecessary  part  of  the  prayer. 

Per  Curiam : — Yes,  full  costs. 

July  10.  Mr.  Swansion  and  Mr.  Russell : — One  counsel   has 

been  retained  since  the  order  of  yesterday, — merely  the 
common  order  to  prove, — was  made ;  surely  the  Court 
will  not  also  include  his  costs. 

Per  Curiam : — That  is  a  subject  we  have  nothing  to 
do  with.  You  must  avail  yourselves  of  the  point  when 
before  the  taxing  officer.  It  is  a  mere  subject  for 
taxation. 


C.  of  R.       Ex  parte  RHAND&—  In  the  matter  of  MORRIS. 

July  16, 
1839.         J[  HIS  was  an  application,  praying,  in  the  alternative, 
^i^g  ddSt^  that  the  petitioning  creditor  might  be  at  liberty  to 
was  by  mistake    amend   the  fiat,  by   striking  out  the  name  of  one  of 

sworn  to  be  a  . 

joint  debt :  Fiat  the  petiuoning    creditors,   or    that  a   new  fiat   might 

had  been  taken    . 
out  in  the  name  ISSUe. 
of  twoy  and 
had  bc«n  open- 
ed :  Court  re-         Mr.  Bethdl^  in  support  of  the  application,  stated,  that 

amend  the  Lr,    when  the  docket  was  struck  it  was  thought    that  the 

to t5e outa'*^  debt  in  fact  due  was  due  to  two  persons  as  partners ; 

new  fiat. 
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but  It  had  since  been  found  to  belong  to  one  of  theni)        1839. 
the  petitioner,  alone.  — 

Es  parte 
Rhands. 

The  Court,  however,  thought,  that  as  the  fiat  had  '"  ^®  matter 
been  opened  they  could  not  amend  it,  but  gave  liberty       Morris. 
to  take  out  a  new  fiat. 

Ordered  accordingly. 


In  the  matter  of  COOK.  q  of  jj^ 

Mr.  ANDERDON  applied  to  annul  a  fiat  issued  by        1839. 

a  petitioning   creditor,  who  was  a  party  to  the  deed  Party  to  deed 

creating  the  act  of  bankruptcy,  which  would  ultimately  umkraptcy*  ^ 

render  the  fiat  open  to  objection.     The  twenty-eight  "^^^^^ 

days  had  not  yet  expired ;  and  die  petitioning  creditor  ^r. 
offers  no  opposition. 

The  Court,  acquiescing  in  the  validity  of  the  objec- 
tion, granted  leave  to  issue  a  new  fiat. 


In  the  matter  of  WILLIAM  JAMES.  q  of  R. 

Mr.  ANDERDON  applied  to  change  the  venue  of        18S9. 
the  fiat  from  Southampton,  where  the  bankrupt  carried  Venue  of  fiat 
on  the  business  of  a  draper,  to  London.     The  act  of  Lond^,  object 
bankruptcj  was  the  breach  of  an  engagement  to  meet  a  ^d!f  fiaiSuient 
creditor.     The  property  of  the  bankrupt  was  mosdy  in  preference  to  a 
London,  and  was  supposed  to  be  concealed  there  in  the  tor,  and  all 


en- 


hands  of  third  persons,  whom  the  bankrupt  has  pre-  f^^f  ^^Ibb 
ferred  to  other  creditors.  The  petitioning  creditor,  and  of  fiat,  residing 
the  witnesses  to  prove  the  act  of  bankruptcy,  as  well 
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1839.        as  the  oonoealment  and  fraudulent  preference,  resided 

also  in  London,  while  the  creditors  who  did  reside  in 

In  the  matter   ^      ,  ■     i      «.  ▼       j 

of  Southampton  had  often  occasion  to  come  to  London  on 

Jaicbs.       other  business. 

Sir  John  Cross :  —  If  you  put  it  that  the  principal 
object  is  to  overturn  a  fraudulent  preference  in  Lon- 
don, to  be  discovered  by  the  examination  of  witnesses  in 
London,  and  that  the  witnesses  to  prove  the  act  of  bank- 
rupt<7  and  tlie  petitioning  creditor  reside  in  London, 

Take  the  order,  on  payment  of  the  bankrupt's 
expenses,  to  be  afterwards  recouped  out  of  the 
estate. 


C.  of  R.  In  the  matter  of  SALE. 

July  20 J 

1839.  Mr.  SfVANSTON  applied  for  liberty  to  amend  the 

ChnVtiaa  nLme  ^^^^^^^  papers,  by  correcting  a  mistake  in  the  christian 

of  petitioning  name  of  one  of  the  petitioning  creditors.     Other  docket 

creditor  occur-  i     i  «  <■        j 

ring  in  one        papers  had  been  tendered. 

part  of  docket 

puierSy  though  ___  j        •         i  i  /• 

right  in  prior  Per  Curiam : — We  cannot  deprive  the  other  party  of 

miiteriiaT^'  *^  his  right,  upon  this  ex  parte  application  in  his  absence. 
But  icaTe  given  You  may  take  the  order,  without  prejudice  to  his  rights. 

to  Emendf  witii- 

out  prqudice.  The  Correct  insertion  of  the  names,  it  appears,  occurs 
^'har^'w*  twice;  they  being  called  &  and  James  Astley;  but  the 
cept  on  notice     third  time  it  occurs  they  are  called  "  the  said  S.  and 

of  motion. 

Jacob  Astley!*  This  appears  to  be  a  mere  clerical  inac- 
curacy, apparent  and  self-evident,  without  requiring  ex- 
planation on  the  fece  of  the  papers  themselves,  and  the 
papers  may  be  sufficiently  correct  without  amendment. 

Ordered,  without  prejudice. 
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Mr.  AnderdoHj  on  behalf  of  the  party  bringing  in  the  f  839. 

second  papers,  without  notice  or  any  affidavit,  applied  to  — - 

discliarge  the  above  order*  ^*of"*  ^ 


Sale. 


Per  Curiam  :'^We  cannot  hear  you,  except  upon  a 
regular  application. 

Application  to  discharge  the  above  order  refused. 


Ex  parte  REUBEN  TERREWEST.— In  the  mailer        l.  C. 

of  JOHN  POYNTER.  Nov.  4, 


1839. 


Special  Case  on  behalf  of  ^(i6en  TerrewesL  {a) 


1  HE  appellant  claims  to  be  a  creditor  of  the  bankrupt  More  than  fi?o 
for  the  sum  of  1,137/.  U.  8rf.,  being  the  balance  of  a  ^n^^^e^ 
principal  and  interest   claimed    to  remain  due  at  the  j>iJI»  the  original 

I  1      /»  <•  II  rf.  ■***''  being  on 

date  of  the  nat  upon  the  following  promissory  note  of  bilk  renewable 
the  bankrupt;  (that  is  to  say,)  — "  1,600/1  London,  SeiwitoTii-^ 
26th  August  1835.     Three  months  after  date  I  promise  ^^^^  ^^^ 

°  '  ^      was  a  contract 

to  pay   Mr.  R.  Terrewest  or  order  one  thousand  six  '*  not  to  renew 
hundred   pounds   for  value  received.      John  PoyrUer,  agi^^ 
92,  Guildford  Street,  Russell  Square.     Mr.  JB.  Terre-  ««>'^a*»:»« 

'  '  ^  transaction  pro* 

west^  Lincoln's  Inn  Fields."  tected  by 

.         3  &  4  W.  4. 

The  appellant  presented  his  petition,  claiming  a  lien  e.  98.  s.  7.1. 
in  respect  of  his  alleged  debt  on  a  sum  of  262/.  therein  5^**^**?  itt 
mentioned,  praying  relief  in  respect  of  the  application  vie^  reversed, 
of  the  said  sum  of  262/.,  and  that  he  might  be  at  liberty 
to  go  before  the  commissioner,  and  prove  for  the  balance 
which   might  remain  due  to  him  of  the  said  sum  of 

(a)  See  this  case  in  the  Court  of  Review,  i  Mont,  ^  Ch,  1 47 ; 
8  Dea.  595. 

Vol.  L  a  a 


SS2  CASES  IN  BANKRUPTCY. 

1839.        lylST/.  Is.  Qd.y  after  payment  of  so  mu(^  as  should  be 
^  directed  to  be  paid  to  him  out  of  the  said  sum  of  262^ 

Ex  parte 
Terrewest.        The  Court,  having  fully  heard  and  considered   the 

In  the  matter  pfQ^fg  qu J  allegations  of  the  parties,  found  that,  in  fact, 
PoYNTER.  the  note  in  question  was  given  as  a  security  for  a  pre- 
existing debt,  and  that  no  money  was  actually  advanced 
thereon ;  that  the  debt  mentioned  in  the  note  was  con- 
tracted for  so  much  money  lent  long  before,  for  an  inde- 
finite time  not  exceeding  eighteen  months,  in  consider 
ration  of  the  borrower  agreeing  to  pay  interest  at  the 
rate  of  10/.  per  cent,  per  annum,  and  to  give  a  series  of 
such  notes  renewed  every  three  months;  and  that  tlie 
note  in  question  was  the  last  of  a  series  of  five,  on  all  of 
which  the  stipulated  rate  of  interest  was  successively 
paid ;  and  that  such  notes  were  required  by  the  lender 
merely  as  a  shift  and  contrivance  to  evade  the  usury 
laws;  and  the  Court  did  thereupon  adjudge  and  decree 
that  the  said  contract  was  usurious  and  void,  being  con- 
trary to  the  statutes  in  that  case  made  and  provided, 
and  not  authorized  by  the  act  3  &  4  Will.  4.  c.  98., 
and  that  the  said  petition  should  be  dismissed,  with 
costs. 

The  appellant  insists   that   the  said  judgment  and 
decree  is  erroneous  in  matter  of  law. 

Mr.  Wigram  and  Mr.  Anderdon :  —  This  case  falls 
within  the  3  &  4  Will.  4.  c.  98.  s.  7.;  and  the  more 
recent  act  of  7  Will.  4.  and  1  Vict.  c.  80.  may  l>e  re- 
ferred to,  to  show  that  in  passing  the  former  act  tlie 
legislature  had  a  far  more  liberal  intention  than  inter- 
mediate decisions  have  ascribed  to  it.  The  3  &  4  Will.  4. 
The3&4W.4.  c.  98.  s.  7,  provides,  "  That  no  bill  of  exchange  or  pro- 
C.98.  8.7.         missory  note  made  payable  at  or  within  three  months 

after  the  date  thereof,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  interest  takeu 

9 
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thereon  or  secured  thereby,  or  any  agreement  to  pay  or  1 839. 
receive  or  allow  interest  in  discounting,  negociating,  or  — — 
transferring  the  same,  be  void,  nor  shall  the  liability  of  Terbewest. 
any  party  to  any  bill  of  exchange  or  promissory  note  ^°  *^®  matter 
be  affected  by  reason  of  any  statute  or  law  in  force  for  Poynteb. 
the  prevention  of  usury,  nor  shall  any  person  or  persons 
drawing,  accepting,  indorsing,  or  signing  any  such  bill 
or  note,  or  lending  or  advancing  any  money,  or  taking 
more  than  the  present  rate  of  legal  interest  in  Great 
Britain  and  Ireland  respectively  for  the  loan  of  money 
on  any  such  bill  or  note,  be  subject  to  any  penalties 
under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture;  any  thing  in  any  law  or  statute 
relating  to  usury  in  any  part  of  the  United  Kingdom  to 
the  contrary  notwithstanding."  The  question  is,  is  this 
a  bond  fide  discount  of  bills,  or  a  mere  loan  for  eighteen 
months,  under  colour  of  a  loan  on  bills?  —  whether  the 
bills  were  introduced  as  a  mere  shift  and  contrivance  to 
evade  the  laws  against  usury  ?  In  HoU  v.  Miers  (a)  A. 
agreed  with  B.  to  lend  him  200/.,  at  the  rate  of  is.  in 
the  pound  per  month,  (60/.  per  cent,  per  annum,)  to  be 
secured  as  follows :  whenever  any  portion  of  the  money 
should  be  advanced  the  borrower  was  to  give  a  pro- 
missory note,  payal)le  one  month  afler  date,  to  be  re- 
newed as  often  as  it  should  fall  due,  and  for  each  renewal 
]«.  in  die  pound  was  to  be  paid  by  way  of  discount,  and 
it  was  held  that  the  said  notes  so  given  were  within  the 
protection  of  the  3  &  4  Will.  c.  98.  s.  7.  and  7  Will.  4. 
&  1  Vict.  c.  80.  No  one  can  doubt  that  the  transaction 
was  good  upon  the  first  bill.  Why  should  it  not  be  so 
upon  the  second,  which  was  a  mere  renewal  ?  Suppose 
the  debtor  had  brought  with  him  the  money  due  on  the 

{a)  3  Mee.  ^  Wehbt/y  168. 
A  A    2 
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1839.        first  bill  when  it  became  due,  and  with  it  the  second  bill  to 

■        be  discounted,  and  the  money  had  been  handed  back  by 

Terrewest.     the  petitioner,  and  this  had  taken  place  upon  each  bill. 

In  the  matter  ,^q  q^^  ^,in  doubt  the  transaction  would  have  been  pro- 

PoYNTRR.      tected  by  the  statute.     This  is  precisely  the  case  here, 

except  that  the  useless  act  of  handing  about  the  money 

was  omitted,  which  makes  no  earthly  difference.     The 

bill,  therefore,  on  which  we  claim  is  to  be  regarded  as  a 

mere  renewal  of  the  original  bill,  and  as  the  first  was 

protected  so  is  the  last.     The  judgment  of  the  Ck>urt  of 

Review  was  clearly  erroneous,  and  therefore  the  proof 

must  be  admitted. 

Mr.  Stoanston  and  Mr.  J.  Russell  for  the  assignees: — 
The  case  is  already  concluded  by  the  finding  of  the 
Court  of  Review,  as  stated  in  the  special  case.  By  that 
the  Court,  as  a  fact,  not  as  a  question  of  law,  have  found 
that  it  was  an  agreement  for  the  loan  for  an  indefinite 
period,  not  exceeding  eighteen  months.  The  statute 
confines  the  exception  to  three  months  bills.  [Tlie  Lord 
Chancellor  :  —  Is  any  thing  disclosed  in  the  special 
case  which  would  have  prevented  the  lender  from  suing 
upon  the  first  note  when  it  became  due  ?]  According 
to  the  statement  of  the  petitioner,  he  might  certainly 
have  done  so.  This  was  a  mere  loan  of  money,  and  not 
such  a  dealing  with  bills  of  exchange  as  the  statute  con- 
templated. The  attempt  was  made,  by  the  introduc- 
tion of  bills,  to  bring  the  transaction  within  the  statute. 
To  determine  upon  questions  of  usury  it  has  always 
been  deemed  expedient  to  look  at  the  facts  attendant 
upon  the  agreement,  rather  than  the  agreement  itself, 
which  of  course  is  seldom  so  framed  as  to  expose  the 
usury.  The  Court  of  Review  found  the  facts.  Sir 
John  Cross,  in  delivering  the  judgment  of  the  Court  of 
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Review,  says  (a),   <<  The  bankrupt,  about  two  years        1839* 
before  his  failure,  had   occasion  to  borrow  a  sum  of        " 
1,600/1  on  a  mortgage  of  an  estate,  which  he  intended    Tskuwbst. 
at  a  convenient  opportunity  to  sell.      He  applied  to  ^^  the  matter 
Mr.  Terreweaty  a  solicitor,  to  procure  the  loan.     Some      Potntba. 
impediment  arose  about  the  title,  and  the  solicits  then 
offered  to  advance  the  money  himself,  on  the  bankrupt's 
promissory  note,  payable  three  months  after  date,  and 
renewable  from  time  to  time  at  the  option  of  the  bor- 
rower, for  a  period  not  exceeding  eighteen  months ;  the 
bankrupt  agreeing  verbally  to  pay  interest  at  the  rate  of 
ten  and  a  half  per  cent,  per  annum,  until  the  estate 
should  be  sold."     [The  Lord  Chancellor  :  —  That 
judgment    assumes  a   contract   for    more    than    three 
months.] — And  such  it  was.     The  statute  is  confined  to 
the  discounting  or  negotiating  of  bills  of  exchange  or 
promissory  notes,  and  the  agreement  to  take  more  than 
five  per  cent,  is  confined  strictly  to  discounting  and 
negotiating  bills.     [The  Lord  Chancellor: — In  the 
seventh  section  of  the  statute  there  are  three  distinct 
divisions.    Three  distinct  transactions,  illegal  before,  are 
rendered  legal ;  but  in  none  of  them  is  it  expressed  to 
\>e  necessary  that  the  loan  of  the  money  should  be  con- 
temporaneous with  the  bill.     By  the  latter  part  of  the 
clause  it  would  seem,  that  all  bills  not  having  more  than 
three  months  to  run  would  be  valid.]     Our  argument 
is,  that  this  statute  does  not  extend  to  renewed  bills. 
[The  Lord  Chancellor: — Then  you  contend  that  the 
bill  must  be  pre-existing  to  the  debt;  and  further,  if 

A.  applies  to  jB.,  and  says,  **  Lend  me  a  sum  of  money/' 
or,  ^'  Forbear  to  press  the  payment  of  a  bill  overdue,"  and 

B,  declines,  unless  A.  will  give  him  a  fresh  bill  at  in- 
creased interest,  that  that  would  be  bad.]     That  is  our 


{a)  1  Mont.  4*  Chit.  147 ;  5  JJea.  595. 
A  A   3 
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1839.        argument^  and  such  is  the  effect  of  the  decision  in  Ber- 

rington  v,  CoUis,  {a)     In  that  cose  a  lease  and  warrant 

Terrewest.    of  attorney  were  added  to  the  security  of  the  bills;  but  as 

In  the  inatter  jjjgpg  ^^g  nothing  in  the  statute  about  transactions  where 

PoYNTER.      other  security  was  taken  besides  the  bill,  it  was  decided 
to  be  a  loan  of  money  upon  the  lease,  and  not  on  the 
discount  of  the  bill.     As  to  the  case  of  Holt  v.  Miers  (6), 
there  is  something  inexplicable  about  it^  and  it  is  far 
from  being  a  satisfactory  decision;  for  though   Baron 
Parke  in  that  case  considers  that  no  bills  for   three 
months  can  be  usurious,  yet  he  approves  of  the  decision 
of  Berrington  v.  Cottis  (a),  which  invalidates  a  bill  where 
a  security  of  a  lease  and  warrant  of  attorney  were  also 
taken.     We  say  the  first  bill  was  void,  because  it  was 
given  to  secure  a  loan,  and-  was  not  a  genuine  trans- 
action on  a  bill.     It  was  a  contract  for  forbearance  for 
more  than  three  months,  and  not  confined  to  the  mere 
discounting  or  negotiating  of  a  bilL     In  Cowie  v.  Har' 
ris  (c)  a  pawnbroker  received  a  parcel  of  goods  on  one 
day,  and  on  that  and  several  subsequent  days  he  ad- 
vanced sums  of  money,  each  not  exceeding  lOi^,  as  on 
different  parts  of  the  parcel,  and  received  pawnbroker's 
interest  of  3dl  in  the  pound  per  month  on  those  sums. 
It  was  held,  that  it  was  a  question  for  the  jury,  whether 
this  really  was  one  transaction,  and  a  mere  contrivance 
to  obtain  a  higher  interest  on  the  whole  sum,  in  which 
case  it  is  void,  or  whether  the  advances  were  reallv  dis- 
tinct.     Suppose  a  contract  for  a  loan  for  twelve  months 
had  been  entered  into,  at  twenty  per  cent.,  and  at  the 
end  of  nine  months  a  bill  for  three  months  had  been 
given  to  secure  the  amount ;  could  that  be  good  ?     Yet 
that  is  in  effect  the  case  here,  for  the  bill,  on  which  the 


(fl)  5  Bing.  N.  C.  352.  {b)  Supra,  page  55J. 

(c)  Mood.Sr  MaL  141. 


J 
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petitioner  seeks  to  prove,  is  to  secure  the  original  loan         183d. 
made  at  the  oriirin  of  the  ti'ansaction,  with  ten  per  cent.      _       ' 

"  mIiX  pane 

interest.  Te&bswest. 

Id  the  matter 
of 
Mr.  Wigram  was  stopped  in  reply.  Poymtbb. 

« 

The  Lord  Chancellor  :-*- 

I  entertain  no  doubt  upon  this  question.  The  ground 
of  the  decision  of  the  Court  below  is  shown  in  the 
special  case.  <^  The  note  in  question  was  given  as  a 
security  for  a  pre-existing  debt,  and  no  money  was 
actually  advanced  thereon.''  ^<  The  debt  mentioned  in 
the  note  was  contracted  for  so  much  money,  lent  long 
before,  for  an  indefinite  time,  not  exceeding  eighteen 
months,  in  consideration  of  the  borrower  agreeing  to 
pay  interest  at  the  rate  of  ten  per  cent  per  annum,  and 
to  give  a  series  of  such  notes,  renewed  every  three 
months.''  Now,  taking  that  statement  as  correct,  what 
does  it  amount  to  ?  There  is  no  contract  for  the  loan 
of  money  beyond  the  three  months,  nor  any  loan  inde- 
pendent of  the  bills ;  nor  do  I  find  any  thing  to  prevent 
tiie  lender  from  suing  upon  the  first  and  each  bill,  when 
it  arrived  at  maturity.  At  most,  a  mere  expectation  is 
held  out  not  to  demand  payment  at  the  end  of  the  first 
three  months,  and  at  the  same  time  the  lender  gives 
notice  that  the  borrower  must  not  expect  indulgence  by 
renewal  beyond  the  eighteen  months. 

The  judgment  of  the  Court  below,  as  reported  (a), 
difiers  materially  from  the  statement  in  the  special  case; 
for  in  the  one  the  renewals  are  to  be  at  the  option  of 
the  borrower,  while  in  the  latter  nothing  is  said  as  to 
who  the  party  to  exercise  that  option  should  be.     Deal- 


(a)  The  reporters  were  favoured  with  a  written  copy  of  the 
Learned  Judge's  judgment. 

A  A  4 
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1839.        ing,  as  I  am  bound  to  do,  with  the  special  case  only,  I 

""^^         find  there  is  no  amiract  whatever  for  extending  the  tinie 

TsRREwssT.    beyond  three  months.     The 'first  bill  is  unpaid,   and 

lo  the  matter  ggyeral  renewals  take  place.     Why  is  not  this  trans- 

PorNTSA.      action  protected  by  the  statute? 

The  statute  provides  that  no  bill  or  promissory  note 
made  payable  within  three  months,  or  not  having  more 
than  three  months  to  run,  shall  by  reason  of  any  interest 
taken  thereon,  or  any  agreement  to  pay  or  receive  or 
allow  interest,  in  discounting,  negotiating,  or  transferring 
the  same,  be  void ;  nor  shall  the  liability  of  any  party  to 
any  bill,  &c.  be  affected  by  any  statute  against  usury ; 
nor  shall  any  person  drawing,  &c.  any  such  bill,  &a,  or 
lending  money,  or  taking  more  than  five  per  cent,  for 
the  loan  of  money  on  any  such  bill,  be  subject  to  any 
penalties  or  forfeiture.  Here  are  distinct  provisions 
applicable  to  distinct  transactions.  It  first  legalizes 
bills  which  otherwise  would  be  void  in  their  concoction. 
Next  it  provides  for  transactions  with  bills  of  themselves 
originally  good,  but  which  would  otherwise  be  rendered 
inoperative  and  void  in  the  hands  of  holders,  by  reason 
of  their  having  taken  more  than  five  per  cent,  on  the 
discounting,  n^ptiating,  or  transferring  of  the  same; 
and  then,  to  prevent  any  misconception,  it  extends  to 
any  bill  of  exchange.  And  supposing  it  were  read  any 
iuch  bill  of  exchange,  this  would  still  be  within  the 
statute,  (a)  This  last  branch  of  the  section  was  neces* 
sary  to  protect  the  parties  from  the  penalties  in  the  old 
laws  of  usury;  for  though  a  bill  might  be  rendered 
legal,  the  penalties  attaching  according  to  the  previous 
laws  might  still  be  recoverable. 

The  judges  of  the  Court  of  Review  seem  to  have 
thought  the  statute  only  extends  to  protect  bills  given 


(a)  See  VaOance  v.  Siddel^  6  Adol.  Sf  £liU,  9J2. 
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when  the  loan  is  first  granted,  and  that  a  mere  renewal  1839. 
does  not  fall  within  the  exemption  from  usury.  But  I  — — 
cannot  see  why  it  should  be  so.  The  class  of  persons  Tekkswest. 
roost  likely  to  need  the  renewal  of  bills  are  those  whom  l**  ^^  matter 
the  legislature  intended  to  benefit  and  protect,  and  there  Poynteb. 
is  nothing  in  the  clause  which  would  bear  the  interpre* 
ration  that  renewals  were  excluded.  Of  course,  the 
statute  only  extends  to  protect  bondjide  transactions ; 
but  all  such  cases  as  the  present  fall  within  its  protec- 
tions. I  am  bound  by  the  special  case,  and  looking  at 
that  case,  see  nothing  which  indicates  malaxes.  I 
cannot  go  into  the  original  transaction.  I  must,  there* 
fore,  conclude  that  the  original  loan  was  for  more  than 
five  per  cent.,  on  a  transaction  perfectly  legal  according 
to  the  recent  statute  ;  and  I  conceive  the  renewals  make 
no  difference,  else  all  that  would  have  been  necessary 
was  for  the  parties  to  go  through  the  mere  form  of 
handing  over  the  money  on  each  renewal,  and  then 
receiving  it  back  again^  and  it  would  be  absurd  to  think 
such  a  form  would  have  been  required  by  the  legislature. 
That  is  my  view  of  the  statute,  and  I  can  in  no  way 
see  that  it  is  confined  to  the  mere  discounting  of  bills. 
It  first  legalizes  bills  bad  in  their  concoction^  next 
enables  more  than  five  per  cent,  to  be  taken  between 
subsequent  holders,  and,  thirdly,  declares  all  bills  not 
having  more  than  three  months  to  run  to  be  valid,  and 
neutralizes  all  former  penalties.  In  this  case  it  is  not 
necessary  to  go  so  far  as  in  HoU  v.  Miers^  because  there 
the  party  pleaded  what  does  not  arise  on  this  special 
case.  There,  there  was  a  contract  for  a  loan  "  so  long 
defendant  should  pay  the  usurious  interest.'' 

Here,  as  I  have  already  said^  there  was  no  contract  for 
forbearance  beyond  each  three  months.  The  statute 
legalizes  a  bill  for  an  antj^cedent  debt,  according  to  the 
third  division  1  have  assigned  to  the  section.  The  words 
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1839.        in  the  special  case,  declaring  the  transaction  ^  merely  a 

^-^        shift  and  contrivance  to  evade  the  usury  laws,**  I  cannot 
Ex  parte  ,  ^       ^       %  .     .  i  •<•  j 

Tebrev^est.    understand.     On  the  contrary,  it  is  a  shut  and  con* 

In  the  matter  trivance  confessedly  to  bring  it  within  part  of  those 
PoYNTER.     laws,  namely,  the  3  &  4  W.  4.     The  special  case  shows 
a  legal,  and  not  an  illegal  transaction. 

I  entirely  concur  in  the  decision  of  HaU  v.  Miers.  (a) 

Decision  of  the  Court  of  Review  reversed ;  and  it  was 
referred  back  to  that  Court  to  make  consequential 
directions,  with  a  declaration  that  the  petitioner  had  a 
good  debt  not  affected  by  usury;  and  the  assignees 
were  ordered  to  refund  to  the  petitioner  all  the  costs  he 
had  paid. 

C.  of  R.  On  the  22d  November  and  22d  January  1840  the 

case  came  again  before  the  Court  of  Review,  on  tlie 
question  of  the  equitable  mortgage,  when  the  common 
order  was  made. 


C.  of  R.     Ex  parte  HENRY  CATTLE Y  and  another.— In  the 

J«/y  20,  matter  of  GEORGE  GOODWIN. 

1839. 

^tortd!bf  r*  ^^^  ^*^  ^^^  ^'*^  *®  ^®*  February  1837,  and  issued 
bill  not  in  the  on  the  petition  of  William  BelL  The  petitioning  cre- 
petitioning  ere-  ditor*s  debt  was  swom  to  be  due  on  a  bill  of  exchange^ 
rfSe^filtfi^*!  ^"^  '^  ^^  discovered  that  at  the  issuing  of  the  fiat  the 
another  debt  bill  was  not  in  the  hands  of  the  petitioning  creditor,  he 
the  cost  of  the    having,  on  the  4th  December  1836,  paid  and  indorsed 

petitioning  ere-    

ditor.  (6)  ~ 

(a)  Supra,  page  353;  and  see  the  case  of  VaUance  v.  Siddel, 
6  Adol.  Sf  Eilis.  932. 

(6)  As  to  substitution  of  debt,  see  1  Mcnl,  S^  Ai/r,,  Dig.,  p.3I ; 
6G,4,  c.  16.  8.18. 
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it  to  the  Yorkshire  District  Bank,  whose  property  it  was  1839. 

till  after  the  date  of  the  fiat,  whereby  it  became  insuffi-  

cient  to  support  the  fiat.  Cawky 

The  petitioners  were  creditors  on  a  bill,  dated  the  »nd  another. 

31st  January  1837  (a),  and  prayed  to  substitute  theirs  of 

as  the  petitioning  creditor's  debt  to  support  the  fiat,  Goodwin. 
at  the  costs  of  WUUam  Bellj  the  original  petitioning 
creditor. 

Mr.  O.  Anderdon  for  the  petition. 

Mr.  Jervis  for  the  petitioning  creditor,  William  BelL 

Per  Curiam : — Take  the  order.  The  costs  must,  as 
of  course,  be  paid  by  the  former  petitioning  creditor : 
as  he  is  liable  to  all  actions,  so  he  must  take  all  other 
consequences  of  his  mistake. 

Ordered. 


Ex  parte  JAMES  BROWN.  — In  the  matter  of 

JAMES  BROWN. 

1  HIS  was  a  petition  to  annul  the  fiat  upon  the  coii-      q^  ^f  j^^ 
sent  of  all  creditors.     Upon  the  commissioners  usual       Nov.  7, 
certificate,  as  to   the   creditors   who   had   proved  and        1839. 
claimed  debt^  being  produced  in  the  office,  it  appeared  ^^  ^^^ 
that  the  date  of  the  signature  had  been  altered,  and  certificate  is  not 

fata],  but  al- 

therefore  the  office  refused  to  draw  up  the  order,  {b)         lowed  to  be 

explained  by 

Mr.  O.  Anderdon^  for  the  petition^  applied  that  the  *ffl«**^*- 
certificate  might  pass. 


(a)  The  debt  substituted  must  consent  of  all  creditors  is  quite 
not  be  anterior  to  the  original  of  course,  and  the  order  passes 
one,  6  Geo.  4.  c.  16.  s.  18.— £a;  in  the  office  (where  all  the  docu- 
parte  Hunter^  2  Dea,  ^  Ch.  507.  ments  are  correct)  without  the 

(b)  A  petition  to  supersede  on  necessity  of  a  brief  to  counsel. 


1 
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1839. 


The  Court  made  the  order,  on  the  petitioner  filing 
an  affidavit  that  the  alteration  in  the  date  was  made 
with  the  sanction  of  the  commissioners,  or  previous  to 


Ex  parte 
BaowN. 
In  the^  matter  ^1,^;^  signing  the  certificate 

Brown. 


C.  of  R. 

Nao.  7, 
1839. 

Venue  of  fiat 
not  changed 
from  N.  to  M., 
though  more 
than  two  thirds 
in  number  and 
value  of  credi- 
tors reside  at 
M.,  and  the 
petitioning  cre- 
ditor and  evi- 
dence to  prove 
the  act  of  bank- 
ruptcy also  re- 
sided there,  and 
the  act  of  bank- 
ruptcy was  there 
committed. 


In  the  matter  of  STOREY. 

Mr.  METCALFE  applied  to  change  the  venue  of 
the  fiat  from  Newcastle*on-Tyne  to  Manchester.  The 
petitioning  creditor  resided  at  Manchester,  and  fifteen 
of  his  creditors,  being  two  thirds  of  the  whole  in  point 
of  value  and  number,  being  also  there.  At  Newcastle- 
on-Tyne  there  were  but  two  creditors  only,  one  of  whom 
was  fully  secui*ed.  The  witnesses  to  prove  the  act  of 
bankruptcy  resided  at  Manchester,  and  the  act  of  bank- 
ruptcy was  committed  there.  The  petitioner  oflPered 
that  the  costs  of  the  bankrupt,  in  travelling  backwards 
and  forwards  to  and  from  Manchester,  should  come  out 
of  the  estate. 


The  Court  refused  to  make  any  order. 


Refused. 


C.  of  R. 

Nov.  12, 

1839. 

Petitioning  cre- 
ditor having 
since  the  fiat, 
with  perfect 
honajidta  and 
in  ignorance, 
received  part  of 
his  debt  from 
bankrupt,  fiat 
declared  valid, 
and  to  be  pro- 
ceeded in. 


Ex  parte  THOMAS  NESBITT  and  others.— In  the 
matter  of  JOSEPH  MOULD  and  CHARLES 
MOULD. 

1  HIS  was  the  petition  of  the  assignees.  The  fiat 
issued  on  the  25th  June  1839,  on  the  petition  of  William 
fVilchurch,  On  his  examination  before  the  commis- 
sioners he  produced  an  account,  and  openly  and  undis* 
guisedly  admitted,  that  on  the  day  after  the  fiat  he  had 
received  from  one  of  the  bankrupts  150/.,  part  of  his 
debt ;  and  it  appeared  he  had  done  so  in  perfect  igno- 
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ranee  that  there  was  any  illegality  or  irregularity  in  such         1839. 

proceeding ;  and,  with  the  approbation  of  the  commis-        — 

sioners,  he  had  since  refunded  the  150/.  Neabitt 

Various  sales  had  taken  place  under  the  fiat.     The  .  *"?*  others. 

'^     ^  ,  ^     ^        In  the  matter 

petitioner  prayed  leave  to  substitute  another  petitioning  of 

creditor's  debt  (a),  and  that  the  fiat  might  be  declared    ^^  an'^hen 
valid,  or  for  a  new  fiat  at  the  costs  of  William  Witckurch. 

Mr.  J.  Russell  for  the  petitioners,  the  assignees. 

Mr.  Swanston  for  William  WUchurch^  the  petitioning 
creditor. 

Per  Curiam  : — Under  the  circumstances,  declare  the 
existing  fiat  to  be  a  valid  fiat,  and  to  be  proceeded  in. 
The  petitioning  creditor,  William  Witchurchy  to  pay  the 
costs  of  this  application,  (b) 

(a)  See  6  Geo.  4.  c.  16.  s.  18;  declare  such  commission  to  be 

1  Mont.  4r  -^yr.,  Dig^  31,  as  to  valid,  and  direct  the  same  to  be 

substituting  debt.  proceeded  in,  or  may  order  it  to 

(6)  "  And  be  it  enacted.  That  be  superseded,  and  a  new  com- 

if  any  such  trader,  liable  by  virtue  mission  may  issue,  and  such  com- 

of  this  act  to  become  bankrupt,  mission  may  be  supported  either 

shall,  after  a  docket  struck  against  by  proof  of  such  last-mentioned 

him,  pay  to  the  person  or  persons  or  of  any  other  act  of  bank- 

who  struck  the  same,  or  any  of  ruptcy;  and  every  person  so  re- 

them,  money,  or  give  or  deliver  ceiving  such  money,  gift,  delivery, 

to  any  such  person  any  satisfac-  satisfaction,  or  security  as  afore- 

tion  or  security  for  his  debt,  or  said,  shall  forfeit  his  whole  debt, 

any  part  thereof,  whereby  such  and  also  repay  or  deliver  up  such 

person  may  receive  more  in  the  money,  gift,  satisfaction,  or  secu- 

pound  in  respect  of  his   debts  rity  as  aforesaid,  or  (he  full  value 

than  the  other  creditors,  such  thereof,  to  such  person  or  per- 

payment,  gift,  delivery,  satisfao>  sons  as  the  commissioners  acting 

tion,  or  securit)^  shall  be  an  act  under  such  original  commission, 

of  bankruptcy  ;  and  if  any  com-  or   any  new  commission,    shall 

mission  shall  have  issued  upon  appoint  for  the  benefit  of  the 

the  docket  so  struck  as  aforesaid,  creditors  of  such  bankrupt."— 

the  LfOrd  Chancellor  may  either  6  G.  4.  c.  16.  s.  8. 
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C.  of  R.     Ex  parte  ELIZABETH  PALMER  and  others.— In 

Nov.  20,  the  matter  of  GEORGE  PEACH. 

1839. 

tion^to'appoim'  -■•  HIS  was  a  petition  under  the  6  Geo.  4.  c.  16.  s.  79., 
*fbaSt'"  L**^  praying  to  substitute  a  new  trustee  in  the  stead  of  the 
luual  reference    former  one,  who  had  become  bankrupt,  and  for  leave 

is  dispensed  ,  •  ,— ,,  .    , 

with,  affidavit  to  prove  agamst  his  estate.  The  trust  property,  bemg 
^^'fitnett^  l,500t,  was  lent  to  the  bankrupt  upon  his  promissory 
and  respect-        note,  and  was  still  due  from  him  to  the  cestui  que  trusts. 

ability. 

There  was  also  350il  standing  in  the  bank,  in  the  names 
of  the  bankrupt  and  a  deceased  co*  trustee,  in  trust  for 
the  petitioners. 

Mr.  O.  Anderdofif  in  support  of  the  petition,  pressed 
for  the  appointment  of  the  trustees  named  in  the  peti- 
tion, without  the  formality  of  the  usual  reference  to 
inquire  into  their  fitness ;  the  property  being  small,  and 
the  respectability  of  the  persons  proposed  being  un- 
doubted, (a) 

Mr.  Swanston,  contra. 

The  Court  made  the  order,  upon  production  of  an 
affidavit  as  to  tlie  fitness  of  the  new  trustees,  observing, 
that  that  was  necessary  when  the  usual  reference  is  dis- 
pensed with. 


Cfl)   See   ex   parte   Inkersole,  Buffery^  2  Dea*  4"  C%,  576 ;  ex 

2  G,4r  J*  950 ;   ex  parte  &rt/n-  parte  Jones  in   the    matter    of 

ders,  2G.  Sp  J.  138;  ex  parte  Griffith,  10th  Sept.  1833. 
Page^  1  Dea,  S^-  Ch,  321;  ex  parte 
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Ex  parte  GEORGE  HALL.  — In  the  matter  of        C.  of  R. 

GEORGE  HALL.  ^^^  J4, 


This 


20,  §•  26, 

1838. 
petition  prayed  the  annulling  of  the  fiat,  and  the  ^,  ^sha 

assignment  of  the  petitioning  creditor's  bond.  holder,  becomes 

rp,  ..  .       .         ,  ,    .  ,         ,         .  largely  indebted 

1  he  petitioner,  having  been  a  brickmaker  in  an  ex-  to  the  N.  &  c. 
tensive  way  of  business  near  Manchester,  and  having  ^^'fo'^^^n 
amassed  a  large  fortune,  in  1829  retired  from  business,  extent)  on  his 
and  never  afterwards  entered  into  any  trade,  except  so  count.   H.,  by 
far  as  being  a  shareholder  in  the  Northern  and  Central  ^^i^^St&A 

gives  security  to 
cover  the  debt  by  equitable  mortgage  and  other  property.  The  company  bring  an  action 
against  him  by  their  registered  officer,  under  the  7  Geo.  4.  c  46.,  for  the  amount  claimed, 
but  abandon  that  action,  and  then  file  a  bill,  praying  an  account  and  sale  of  securities.  The 
1  &  2  Vict  c.  1 10.  then  passing,  they  swear  an  aiffidavit  of  debt  to  the  full  amount  claimed, 
and  cause  H.  to  commit  an  act  of  bankruptcy  under  section  8.  The  other  shareholders  had 
not  paid  up  their  calls,  and  the  company  was  so  far  solvent  that  H.*s  shares  would,  if  sold, 
considerably  reduce  the  balance  against  him.  A  6at  issues,  and  is  proceeded  with  to  the 
second  meeting;  but  no  creditors  other  than  the  company  appearing,  (ff.  swearing  that 
except  to  the  company  he  did  not  owe  £/.  in  the  world,)  no  choice  of  assignees  could 
take  place.  On  petition  by  H.,  looking  at  the  fiat  as  process  (although  good  at  law), 
and  upon  equitaMe  principles,  fiat  was  superseded.     Erakinst  C.  J.  dubit,. 

QtuBrtf  whether  the  Court  ought  not  to  put  the  creditor  to  his  election  between  the  fiat 
and  the  suit  in  equity  ? 

QtMsre,  whether  under  the  7  Geo.  4.  c.  46.,  and  1  &  2  Vict.  c.  96.,  a  joint  stock  bank 
can  sue  out  a  fiat  against  a  shareholder  upon  a  debt  due  in  respect  of  an  unsettled  aocount, 
precluding  the  debtor's  right  of  set  off? — Held,  that  the  two  acts  must  be  taken  together, 
and  that  therefore  the  company  might  issue  such  fiat  by  their  registered  officer. 

Quare,  whether  under  the  7  Geo.  4.  c.  46.  a  company  could  sue  a  member  of  it  at  law 
in  reelect  of  an  unsettled  partnership  debt,  precluding  set-off?     SenMe,  not. 

Per  Sir  (7.  Rose  : — If  it  be  doubtful  whether  an  action  at  law  is  maintainable  to  recover 
the  petitioning  creditor's  debt,  it  is  the  duty  of  the  Court  to  uphold  tlie  fiat,  to  give  an 
opportunity  to  try  that  right  in  an  action  by  the  bankrupt  against  the  assignees. 

Per  Sxt  G,  Hot: — Qicare,  whether  the  7  Geo.  4.  and  I  &  2  Vict,  taken  together,  do 
not  convert  an  equitable  debt  due  from  one  member  of  a  company  to  the  body  into  a  legal 
debt  for  all  purposes,  by  taking  away  the  right  of  set  off? 

Qtuere,  whether  the  7  Q^o,  4.  and  1  &  2  Vict,  excluding  the  right  of  a  partner  in  a 
company  to  set  off,  was  intended  to  apply  to  cases  only  of  bills  of  exchange  due  by  the 
partner  on  pure  banking  accounts,  and  not  to  transactions  involving  the  account  of  capital  ? 
Sembte,  not 

It  is  sufficient  if  the  affidavit  of  debt  under  the  1  &  2  Vict.  c.  1 10.  s.  8.  is  sworn  before 
a  master  extraordinary. 

It  may  be  twom  by  an  agent  duly  authorized. 
It  may  bejiled  with  the  Registrar  of  the  Court  of  Bankruptcy. 
It  need  not  be  entitled  in  any  court  or  in  any  matter. 

A  banking  company,  established  according  to  7  Geo.  4.  c.  46.,  but  afterwards  opening' 
a  house  of  business  in  London,  contrary  to  the  act,  do  not  debar  themselves  of  the  powers 
given  by  the  act  to  sue  by  their  regbtered  officer,  one  of  their  own  directors. 

SntMet  a  party  taking  shares  in  a  joint  stock  banking  company  merely  in  order  to 
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Bank,  as  after  mentioned,  was  to  be  so  considered.     In 

January  1834  a  prospectus  was  issued  for  the  formation 

HaliI*"      of  a  banking  company,  the  business  whereof  was  in- 

In  the  mauer  tended  to  be  carried  on  at  Manchester  and  at  other 

Hall.        places,  under  the  name  of  the  Northern  and  Central 

Bank  of  England,  and   pursuant  to  the   Partnership 

Banking  Act,  7  G.  4.  c.  46. 

The  petitioner  took,  first  100  shares  in  his  own  name» 
and  afterwards  100  more  shares  in  the  name  of  his  son, 
intending  afterwards  to  make  tliem  a  present  to  him. 
The  petitioner  was  appointed  a  director,  and  also  one 
of  two  trustees  for  the  company,  in  whom  securities  by 
way  of  mortgage  and  other  property  might  be  vested,  and 
so  he  continued  till  the  breaking  up  of  the  company. 
Mr.  Henry  MouU  acted   as  chairman  of  the  directors, 
who  were  nine  in  number.     It  was  proposed  that  the 
capital  of  the  company  should  consist  of  shares  of  10/. 
each,  and  that  the  company  should  commence  business 
as  soon  as  16,000  shares  were  subscribed  for;  and,  in 
order  to  make  up  the  requisite  subscriptions  as  quickly 
as  possible^  some  of  the  projectors  of  the  company  pro- 
posed that,  besides  the  100  shares  requisite  to  qualify 
for  a  directorship^  there  should  be  put  down  to  each 
director  900  shares,  on  a  *'  cash  credit "  for  three  years, 
and  on  an  understanding  that  the  same  were  not  to  be 
fiold  till  that  time ;  and  meantime  that  each  director  was 
to  be  debited  ivith  the  amount  of  such  calls,  and  interest 
at  four  per  cent.^  and  credited  with  any  dividends  in 

create  a  trading  to  found  a  iiat,  cannot  maintain  the  (iat  on  such  a  trading ;  but  it  would 
be  sufficient  to  maintain  it  adyersely  against  such  party.  Ex  parte  Brundrett,  3  Mont,  §* 
^yr.  SO, 

Per  Sir  G.  Ro9e:-^ An  affidavit  of  debt  under  the  1  &  2  Vict.  c.  110.  s.  8.  is  to  be 
looked  upon  as  strictly  analogous  to  an  affidavit  to  hold  to  bail,  and  as  a  substitute  for  it, 
and  not  as  process  tending  to  a  fiat. 

See  the  affidavit  of  debt  under  the  1  &  2  Vict.  c.  1 10.  s.  8.,  jwst,  375, — Held,  that  it 
flhowed  sufficiently  that  the  registered  officer  was  duly  appointed  and  authorized  to  make 
it,  and  that  the  company  was  established,  and  were  carrying  on  business  according  to  the 
provisions  of  the  7  Geo.  4.  c.  46.     Ditaent,  Sir  /.  Crots, 
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respect  thereof;  and  that  at  the  end  of  the  three  years,        1838. 
when  some  of  the  directors  would  have  to  ffo  out  of      „ 

^  Ex  parte 

office,  the  shares  should  be  sold,  and  the  proceeds  go  to        Hau.. 

each  director,  after  paying  what  was  due  to  the  com-        the^  matter 

pany.     The  petitioner  reluctandy  assented  to  this,  on        Halu 

the  assurance  of  Mr.  MouU  and  others  that  he  should 

be  allowed  to  relinquish  the  900  shares  at  any  time 

within  three  years.     The  900  shares  were  accordingly 

put  down  to  the  petitioner  and  each  of  the  other 

directors. 

In  January  1834  the  petitioner  opened  a  private 
banking  account  with  the  company,  by  depositing  with 
them  100/.,  and  thereupon  the  petitioner  was  furnished 
with  the  usual  pass  book,  after  mentioned  as  the  Current 
Account  Pass  Book,  and  which  was  headed,  <^  Dr.  the 
Northern  and  Central  Bank  of  England,  Manchester, 
in  account  current  with  George  Hall,  Cr.,"  and  also  with' 
another,  called  the  Slock  Account  Pass  Book,  which  was 
headed,  ^*  The  Northern  and  Central  Bank  of  England  in 
account  with  George  IlaU,  stock  account,''  in  which  the 
petitbner  was  debited  with  the  call?,  and  interest  thereon, 
in  respect  of  the  900  shares,  but  not  with  the  calls  in 
respect  of  the  two  100  shares  first  allotted  to  him,  inas- 
much as  the  petitioner  paid  such  calls  as  they  became 
due,  amounting  to  2,000/. 

The  company  commenced  business  in  March  1834, 
and  continued  until  February  1837.  An  indenture  of 
partnership  or  settlement,  dated  1st  July  1834,  was  made 
between  the  several  persons  whose  names  were  sub- 
scribed thereto^  and  whose  seals  were  affixed,  except  the 
parties  of  the  second  part,  and  Messrs.  Cassells  and 
Walter  of  the  other  part,  for  the  purpose  of  regulating 
the  afiPairs  of  the  banking  company.  The  indenture  was 
executed  by  the  petitioner  and  other  directors,  and  a 
great  number  of  other  shareholders,  and  it  was  usual, 
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1838.        except  in  the  case  of  directors,  to  place  opposite  the  sig- 

"        nature  of  each  party  the  number  of  shares  then  held  by 

H/iLL.        him;  but  the  petitioner  executed  the  deed  with  500  shares 

n  t  e^  matter  ^^jy  ^ppogj^^  jijg  name,  out  of  the  900.   In  the  latter  part 

Hall.  of  1835,  a  great  number  of  shares  being  forfeited  or  re- 
turned to  the  company  by  the  persons  to  whom  they  were 
originally  allotted,  it  was  agreed  the  directors  should  take 
them  between  them,  with  liberty  to  sell  them  as  they 
thought  fit,  and  accordingly  445  shares  were  allotted  to 
the  petitioner  in  the  name  of  his  son,  and  the  like  number 
to  each  of  the  eight  other  directors,  and  another  account 
was  opened  in  the  petitioner's  stock  account  pass  book. 
A  private  ledger  was  kept  by  the  accountant  of  the 
company,  in  which  was  entered  the  amounts  in  which 
the  directors  were  charged  to  be  indebted  to  the  com- 
pany in  respect  of  the  above-mentioned  shares.  In  June 
1836,  the  petitioner,  having  discovered  that  several  of 
the  directors  were  selling  portions  of  the  900  shares  put 
down  to  them,  remonstrated,  in  consequence  of  which, 
unknown  to  the  petitioner,  and  in  order  to  silence  his 
objections,  100  of  the  445  shares  allotted  to  him  in  the 
name  of  his  son  were  sold  at  a  premium,  and  credit  for 
the  amount  given  the  petitioner  in  the  stock  account 
pass  book.  In  September  1836  the  petitioner,  being 
dissatisfied,  expressed  his  determination  to  the  board  of 
directors  to  exercise  the  power  reserved  to  him  of  relin- 
quishing the  900  shares  put  down  or  entered  to  him  on 
the  cash  credit,  and  offered  to  give  up  the  same,  and 
also  the  remaining  345  shares  allotted  to  him  in  the 
name  of  his  son,  although  the  shares  were  then  selling 
at  a  premium.  Thereupon  Mr.  Moult  replied,  that  the 
petitioner  should  be  relieved  from  the  respoasibility 
which  he  complained  of,  and  oflered  himself  to  take 
the  345  shares  at  3,937^  10^.,  and  to  pay  for  the  same 
by  a  bill  at  twelve  months,  .which  the  petidoner  agreed 
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to.  Mr.  Moult  afterwards  agreed  to  take  500  of  the  1838. 
900  shares  at  5,565/.,  payable  by  a  like  bill.  This  mode  ""■"" 
of  payment  for  the  shares  gave  the  petitioner  no  profit.  Hall. 
The  agreement  for  these  sales  was  not  completed  till  '"  the  matter 
December  following,  owing  to  the  absence  of  the  ac-  Hall. 
oonntant,  when,  in  order  to  its  completion,  the  peti- 
tioner delivered  the  certificates  of  the  900  and  445 
shares  to  the  accountant,  who  accordingly  made  out  new 
certificates,  showing  the  reduced  amount  of  shares  then 
holden  by  the  petitioner,  and  cancelled  the  original ;  and 
Mr.  Moult  then  produced  the  two  bills  in  payment  of 
the  purchase  money,  viz.  one  for  3,937/.  10«.,  dated 
28th  November  1836,  and  the  other  for  5,565^,  both  at 
twelve  months,  purporting  to  be  drawn  by  the  petitioner 
to  his  own  order  upon  Mr.  Moult.  These  the  petitioner 
immediately  handed  over  to  the  accountant,  in  part  pay- 
ment of  what  was  charged  to  the  petitioner  in  respect  of 
the  calls  on  the  shares  which  had  been  put  down  or 
entered  and  allotted  to  or  in  trust  for  him,  on  cash 
credit  as  aforesaid.  The  accountant  thereupon  entered 
the  5,565/.  bill  to  the  credit  of  the  petitioner,  and  the 
3,937/1  10«.  to  the  credit  of  the  petitioner's  son,  in  the 
private  ledger,  and  also  entered  them  to  the  credit  of 
the  petitioner  in  his  stock  account  pass  book;  which 
entries  were  made  to  correspond  with  the  respective 
dates  of  the  bills.  On  the  same  day  an  entry  of  the 
transfer  to  Mr.  MouU  was  made  by  the  accountant,  in 
the  usual  way,  in  the  stock  ledger,  which  showed  the 
name  of  every  shareholder,  and  the  number  of  shares 
held  by  him,  and  also  in  the  stock  journal  of  the  com- 
pany. But  although  the  petitioner  expressed  a  wish  to 
that  effect,  no  entry  of  the  transfer  was  made  in  the 
transfer  book,  because  Mr.  MouU  refused  to  pay  the 
usual  fee  of  Is.  per  share  in  respect  of  such  entry. 
Mr.  JgneWy  a  director,  and  Mr.  Seddon^  a  shareholder, 
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1838.       and  one  of  the  solicitors  of  the  company,  were  present 

on  the  occasion  of  this  transaction,  which  was  well  known 

Hm,  <^  to  other  directors,  and  no  objections  were  then 
In  the  matter  j^Jsed  to  it.  The  petitioner  then  considered  himself 
Hall.  absolved  from  all  future  liability  in  respect  of  these 
shares,  except  so  fiir  as  he  was  liable  for  the  amount  of 
the  calls  and  interest  due  at  the  time  of  the  transfer,  and 
so  far  as  he  might  be  liable  to  the  payment  of  the  two 
bills  of  exchange  as  drawer  thereof. 

The  company  carried  on  the  business  of  bankers,  not 
<Mily  at  Manchester,  but  at  various  other  places  where  they 
had  branch  banks,  and  the  capital  consisted  of  50,000 
shares  of  \0L  each,  which  were  afterwards  increased  to 
double  that  number,  and  the  greater  part  of  which 
capital  was  actually  paid.  In  May  1835  the  company 
established,  and  continued  till  February  1837,  an  office 
in  London,  where,  by  the  means  of  Mr.  Caasdlsy  as  their 
agent,  and  in  his  name,  they  carried  on  the  business  of 
bankers,  contrary  to  the  provisions  of  the  act  7  W.  4. 
c  46.,  and  of  the  acts  giving  certain  privileges  to  the 
Bank  of  England ;  whence,  the  petitioner  contended,  the 
company  lost  the  right  of  suing  and  being  sued  in  the 
name  of  any  registered  public  officer. 

Soon  after  the  above  transfer,  the  company  fell  into 
difficulties,  and  application  was  made  to  the  bank  of 
England  for  assistance^  which  was  agreed  to  be  granted, 
on  condition  that  the  banking  business  should  be  dis- 
continued until  the  debt  to  the  bank  of  England  should 
be  repaid.  They  ceased  business  from  the  1st  of  Fe- 
bruary 1837.  For  the  satisfaction  of  the  bank  of  Eng«- 
land,  certain  persons  were  appointed  inspectors,  to  ex- 
amine into  the  aiFairs  of  the  company,  and  assist  in 
winding  them  up. 

Most  of  the  Manchester  directors  were  then  indebted 
to  the  oompai^  in  large  amounts,  not  only  on  their 
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private  bankiog  accounts,  but  also  in  respect  of  shares        1838. 
allotted  to  them*.    A  meeting  of  the  shareholders  was      _,^""' 
advertised  for  the  23d  of  January  1837^  to  confirm  the        hall. 
agreement  with  the  bank^  a  few  days  prior  to  which  the  ^"  the^  matter 
petitioner  was  informed  by  Mr*  MouUy  still  acting  as        Hall. 
the  chairman  of  the  board  of  directors,  that  the  in- 
spectors had  reqiured  the  directors  to  give  security  for 
the  balances  due  from  them  to  the  company,  and  it  had 
been  accordingly  arranged  that  the  directors  should 
execute  an  assignment^  by  way  of  mortgage,  of  all  the 
shares  then  belonging  to  them  in  the  company,  and  also 
of  certain  other  shares  which  many  of  them  had  taken 
in  other  joint  stock  companies,  and  the  calls  whereon 
had  been  paid  for  out  of  monies  advanced  or  lent  by 
the  company  to  such  directors  for  the  purpose;  and 
Mr.  MauU  requested  the  petitioner  to  deliver  up  to  him 
the  certificates  of  such  shares  as  belonged  to  the  peti- 
tioner, in  order  that  the  requisite  assignment  thereof 
might  be  prepared*     On  the  23d  of  January  the  peti- 
tioner accordingly  delivered  to  Moult  the  certificates  for 
600  shares  in  the  company,  which  were  the  only  shares 
then  belonging  to  the  petitioner,  and  the  certificates  for 
certain  other  shares  in  other  joint  stock  companies  for 
the  above  purpose.     The  petitioner  also  held  a  number 
of  shares  in  the  London  and  Westminster  Bank,  but  he 
refused  to  give  those  up,  because  he  had  already  given^ 
as  he  conceived,  ample  security  for  the  debt  due  by  him 
to  the  company.     The  petitioner  then  discovered  that 
MouU  intended  to  include  the  845  shares  sold  to  MouU 
in  the  assignment  from  the  petitioner,  to  which  the  peti*. 
tioner  objected ;  but  MouU  assured  him  the  only  reason 
for  it  was,  that  the  inspectors  had  refused  to  recognize 
such  sale  to  MouU^  though  that  should  not  affect  the 
sale ;  and  on  Moulds  consenting  to  give  an  indemnity 
to  that  effect  against  any  loss  in  respect  thereof,  and  re^ 
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1838*        presenting  to  the  petitioner,  in  the  presence  of  Mr.  Lgk 

and  Mr.  Seddon^  that  the  assignment  was  ready  prepared 

Hall.  for  execution,  (it  being  then  the  morning  on  which  the 
In  the  matter  jneeting  was  to  take  place,)  and  that  it  was  dedrable 
Halu  the  inspectors  should  be  able  to  state  at  the  meeting 
that  the  directors  bad  given  security  for  the  payment 
of  their  balances,  the  petitioner  was  induced  to  execute 
the  assignment.  Mr.  MauU  gave  a  written  indemnity 
as  follows :  — 

<<  Northern  and  Central  Bank  of  England, 
Manchester,  23d  January  1837. 
**  George  Hall  esq. 
"  Dear  Sir, 
'^  In   consequence  of  the   committee  of  inspectors 
having  declined  to  recognize  the  sale  of  845  shares  of 
this  bank's  stock  by  you  to  me,  I  hereby,  nevertheless, 
become  bound  to  account  to  you   for  the  full  value 
thereof,  as  formerly  agreed  between  us ;  and  that,  under 
any  circumstances,  you  shall  come  by  no  loss  on  these 
shares.** 

Messrs.  Lyle  and  Seddofiy  being  present,  advised  the 
petitioner  that  such  indemnity  was  sufficient,  and  urged 
him  to  execute  the  assignment,  which  the  petitioner  did. 
But  the  indenture  not  having  been  read  over  to  him, 
he  was  not  aware  that  it  contained  a  recital  to  the  effect, 
'<  that  the  petitioner  had  a  banking  account  with  the 
company,  upon  the  balance  of  which  he  stood  indebted 
to  the  company  in  the  sum  of  15,000/.  and  upwards." 
The  petitioner  first  discovered  this  some  days  after  the 
execution,  when  he  applied  for  a  copy  of  the  indenture. 
In  estimating  the  debt  at  that  amount,  no  credit  was 
given  for  the  two  bills  of  exchange,  but  the  petitioner 
imagined  that  they  were  excluded  from  the  calculation 
because  they  were  not  due  till  December  following. 
The  shares  in  the  London  and  M^'estminster  Bank  were 

5 


CASES  IN  BANKRUPTCY.  S7S 

not  included  in  the  assignment,  but  the  petitioner  after-        1838. 
wards  ordered  them  to  be  sold,  and  allowed  the  pro-        *""" 

Ex  parte 

ceeds,  amounting  to  near  4^000/.,  to  be  placed  to  his  Hall. 
credit  with  the  company.  The  petitioner  also,  upon  '"  the  matter 
request,  deposited  some  title  deeds  by  way  of  further  Hall. 
security  with  the  company ;  but  he  then  considered  him* 
self  indebted  to  them  in  the  amount  only  of  his  private 
account,  and  of  his  stock  account  pass  book  in  respect 
of  shares  allotted  to  him,  after  giving  him  credit  for  the 
bills,  subject  to  their  being  paid  at  maturity.  No  notice 
of  the  dishonour  of  the  bills  was  ever  given  die  peti- 
tioner, which,  as  drawn^  was  requisite,  in  order  to  con-* 
stitute  him  liable.  But  although  Mr.  Moult  was,  when 
they  became  due,  in  good  credit,  and  able  to  pay,  they 
were  still  unpaid,  and  he  had  since  become  insolvent. 
The  company  never  objected  to  the  transfer  of  the* 
shares  to  Mr.  Moult;  and,  under  the  circumstances,  the 
petitioner  claimed  to  be  entitled  to  credit  for  the  two 
bUls  of  exchange. 

On  the  12th  January  1838  the  company  caused  ac- 
counts to  be  delivered  to  the  petitioner  claiming  from 
him  a  balance  of  17,000/.,  but  omitting  to  give  him 
credit  for  tlie  two  bills  of  exchange,  whereat  the 
petitioner  remonstrated  without  any  avail,  although 
they  had  never  previously  objected  to  the  original  entry 
of  them  to  the  credit  of  the  petitioner,  and  had  never 
redelivered  them  to  him. 

About  the  20th  of  April  1838  the  company,  in  the  Theacu'onat 
name  of  Edward  Connell  as  one  of  the  registered  public  *^' 
o£Ecers,  commenced  an  action  against  the  petitioner  in 
the  Queen's  Bench  to  recover  the  balance  of  17,000/., 
and  the  petitioner  gave  an  undertaking  to  appear,  but 
no  declaration  was  filed ;  and  on  the  14th  July  notice 
was  served  on  the  attorneys  of  tlie  petitioner  not  to 
appear.     On  the  25th  May  1838  the  company  filed  a  Th«  swit  in 

equity. 
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1886w    -    bill  on  the  equity  side  of  the  exchequer,  amongst  other 
things  stating  the  deposit  of  the  tide  deeds  by  way  of 

Hall.        equitable  mortgage  for  securing  the  balance  due  from  the 
lo  the^mtter  petitioner,  and  that  the  bdance  due  was  17.506/.  12*  2A, 

HALk  which  had  since  been  reduced,  and  then  amounted  to 
the  sum  of  17,128JL  14«.  2d.9  which,  together  with  an 
arrear  of  interest,  was  alleged  to  be  due,  and  praying 
that  it  might  be  declared  that  the  property  comprised 
in  the  deeds  might  stand  charged  as  security,  and  for  an 
account ;  that  the  petitioner  might  pay  what  was  found 
due,  and,  in  default,  for  a  sale  of  the  mortgaged  pre- 
mises ;  and  for  a  receiTer  and  injunction.  To  this  the 
petitioner  put  in  his  answer  in  October  1838.  This  suit 
Was  still  pending;  but  on  the  11th  October  the  plaintifls 
attorneys  in  the  action  served  a  rule  on  the  petitioner's 
solicitor  to  discontinue  the  action,  and  the  same  was 
discontinued  on  the  26th  October^  On  the  1 7th  October 
the  company  commenced  another  action  in  the  Queen's 
Bench  against  the  petitioner,  for  recovery  of  the  balance 
of  17,000^  and  upwards^  Though  the  action  was  still 
pending,  no  declaration  had  been  filed.  On  the 
4th  October  (pursuant  to  the  abolition  of  arrest  act, 
1  &  2  Vict.  c.  110.  s.  8.)  (a)  the  petitioner  received  a 
notice  and  copy  of  an  affidavit  as  follows: — 
"  Sir, 
The  ix^oe  (o         u  J  j^  hereby,  for  and  on  behalf  of  the  Northern  and 

pay  undtr  ino  *" 

statute.  Central  Bank  of  England,  require  and  demand  of  you 

immediate  payment  of  the  debt  sworn  and  deposed  to  in 

the  affidavit,  a  copy  whereof  is  hereto  annexed,  and  which 

affidavit  is  filed  in  her  Majesty's  Court  of  Bankruptcy, 

such  debt  being  due  to  that  bank,  and  amounting  to 

15,000/. 

(Signed)         <'  John  SiereUe  SCubbs. 

«  Dated  3d  Oct  1838." 


(a)  See  this  section  in  the  Appendix. 
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The  affidavit  was  not  intituled  in  any  court,  or  cause,        1838. 
or  matter,  and  was  as  follows: — John  Sierdie  Siubbs      „ 

Ejc  parte 

o(  Sec,  maketh  oath  and  saith,  that  he  is  one  of  the  Hall. 
registered  public  officers  of  certain  persons  united  in  ^"  the^  matter 
partnership  bj  the  name  of  the  Northern  and  Central  Hall. 
Bank  of  England,  for  the  purpose  of  carrying  on  the  '^^  «ffidaTit  of 
business  of  bankers,  under  the  provisions  of  and  pur« 
snant  and  according  to  the  statute  made  in  the  7th 
year  of  the  reign  of  his  late  Majesty  King  Geo.  4th, 
ibr  the  better  regulating  copartnerships  of  certain 
bankers  in  England ;  and  this  deponent  is  duly  nomi« 
nated  and  constituted  such  officer  to  sue  on  behalf  of 
the  said  copartnership ;  and  this  deponent  further  saith, 
that  George  Hatty  late  of,  &c.,  but  now  of,  &c.,  banker, 
is  justly  and  truly  indebted  to  the  said  copartnership 
in  the  sum  of  15,000/.  and  upwards,  for  monies  lent 
by  the  said  copartnership  to  the  said  6.  Hall^  at  his 
request,  and  for  money  paid  by  the  said  copartnership 
for  the  use  of  the  said  G.  JETo//,  at  his  request,  and  for 
money  due  and  payable  from  and  contracted  and 
agreed  by  the  said  G.  HaU  with  the  said  copartnership 
to  be  paid  by  the  said  G.  HaU  to  the  said  copartnership, 
for  interest,  and  for  forbearance  by  the  said  copartner- 
ship to  the  said  G.  JETaff,  at  his  request,  of  monies  due 
and  owing  from  the  said  G.  HaU  to  the  said  copartner- 
ship, and  by  the  said  copartnership  forborne  to  the  said 
G.  HaU  for  divers  spaces  of  time  now  elapsed,  at  the  said  . 
G.  JETofl's  request,  and  for  money  found  to  be  due  from 
the  said  G.  HaU  to  the  said  copartnership  on  an  account 
stated  and  agreed  on  by  and  between  them ;  and  this 
deponent  further  saith,  that  the  said  G.  JEToff,  at  the 
time  of  contracting  the  said  debt  of  15,0002.,  was  and 
still  is,  as  deponent  verily  believes,  a  trader  within  the 
meaning  of  the  laws  now  in  force  respecting  bankrupts. 
«7.  S.  Stubba,  —  Sworn  at    Manchester    aforesaid  the 
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1838.  1st  October  1838  before  roe,  Richard  Claye,  Master 
Extraordinary  in  Chancery." 

Hall.  About  the  ITtli  October  the  London  agents  of  the 

In  the  ^matter  petitioner  appeared  before  Mr.  Commissioner  EvaaSj 

Hall.  and  tendered  to  him  an  affidavit  of  such  petitioner,  sworn 
Counter  affida.  ^t  Manchester  on  the  10th  October,  denying  the  amount 

▼It  by  the  duul*  ^ 

nipt,  cutting  of  the  debt  to  be  15,000/.  and  upwards,  and  that 
axD^tofthc  ^^'  Stubbs,  in  swearing  his  affidavit,  had,  among  other 
^^^  things,  omitted  to  credit  the  petitioner  with  the  amount 

of  the  two  bills ;  and  stating  that  no  account  had  ever 

been  stated  between  the  petitioner  and  the  company, 

and  that   if  a  proper    account   were  taken  not  more 

than  5,000/L  would  appear  due,  and  that  ample  security 

had   already  been   given   for  that   amonnt;   that  the 

petitioner  was  willing  to  come  to  a  fair  account,  and  had 

no  intention  of  leaving  the  kingdom,   or  of  avoiding 

Commissioner     payment.     The  commissioner  declined  to  receive  the 

ceive  bankrupt's  affidavit,  on  the  ground  he  had  no  jurisdiction,  under  the 

affidavit  g^^^  ^Q  enter  into  the  question  of  what  was  really  due, 

and  had  only  power  to  ascertain  that  there  were  two 
sufficient  sureties  to  the  bond  required  by  the  statute, 
having  regard  to  the  debt  sworn  to  be  due.  The 
petitioner  not  finding  the  sureties  required  by  the 
statute,  although  prepared  with  sureties  for  the  amount 
really  due,  on  the  30th  October,  Mr.  StvbbSi  as  regis-, 
tered  public  officer,  and  on  behalf  of  the  company, 
caused  a  docket  in  bankruptcy  to  be  strucl^  against  the 
Fiat  taken  out.    petitioner;  and  on  the  31st  the  fiat  complained  of  was 

issued  at  his  instance,  as  petitioning  creditor,  directed  to 
the  Manchester  commissioners,  who,  on  the  following 
day,  adjudged  the  petitioner  bankrupt,  and  notice  of 
such  adjudication  was,  on  the  2d  November,  given  in  the 
London  Gazette.  In  the  affidavit,  on  striking  the 
docket,  the  petitioner  was  described  as  a  banker  at 
Manchester,     Tlic  trading  and  act  of  bankruptcy  were 
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challenged ;  and  the  petitioner  stated,  that,  except  as        18S8, 

aforesaid,  and  to  his  solicitor  for  costs  in  this  matter,  he 

was  not  indebted  to  the  amoant  of  more  than  51.  to  any        Hall. 

person  or  persons.     The  petitioner  went  on  tostate^  that  ^"  the  matter 

by  the  deed  of  settlement  of  the  company,  it  was,  amongst        Hauu 

other  things^  provided,  that  in  case  losses  should  be 

sustained  by  the  company  to  the  whole  amount  of  a 

fund  called  the  reserve  surplus  fund,  but  also  to  the 

amount  of  one  fourth  of  the  capital  actually  paid,  then 

the  Manchester  directors  should  be  bound,  and  were 

thereby  required,  to  call  a  general  extraordinary  meeting, 

to  consider  the  propriety  of  continuing  or  dissolving  the 

company.  But,  although  thereto  requested,  the  directors, 

including  Connell  and  Stubbs,  refused,  alleging  that  such 

losses  had  not  been  sustained.     That  if  such  allegation 

were  true,  there  would,  on  winding  up  the  affairs  of  the  Bankrupt's 

company,   after  allowing  10^.  per  share  for  expenses  worSyApcr 

thereof,  be  due  7/..  per  share  to  each  proprietor,  making,  <*"*• 

on  the  1,445  shares  to  the  company  for  securing  the 

petitioner's  debt,  a  sum  of  10,115/.     That  the  shares  in 

other  joint  stock  companies  assigned  by  the  petitioner 

were  worth  3,100/.,  and  the  property  comprised  in  the 

deeds  deposited   3,000/.,    making  altogether   16,250/. 

That,  assuming  a  greater  loss  to  have  happened,  the 

company  would  have  ample  security  for  the  debt  really 

due  to  them  from  the  petitioner. 

Mr.  Anderdon  and  Mr.  Getdarl,  for  the  petition : —       The  petitioners 

rr.1  .      .  argumeiit. 

1  he  two  principal  points  on  which  we  rely  are,  first,        _ 
that  it  is  not  competent  to  the  companv  to  sue  out  a  C««y,WheUicr, 

-.   ,       ,  .  '^      '^  under  7  G.  4. 

commission  ot  bankruptcy  against  one  of  their  own  c  46.  and 
shareholders,  in  respect  of  a  debt  due  to  this  company,  l.%^,^%nt 
that  debt  being  in  respect  of  an  unsettled  account.     It  •t^J'^b^^eon 

sue  out  a  fiat 

is  distinctly  sworn,  in  the  affidavit  of  Mr.  HaH  that  against  a  share- 
bolder  upon  a 
debt  in  respect  of  an  unsetUed  account,  precluding  the  de||tor*8  right  of  sct-oflf? 
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183dii       there  never  has  been  any  account  settled  or  agreed  upoD 

between  him  and  his  copartners;   and  although  it  is 

Hall.        attempted  to  introduce  statements  in  the  affidavit  on  the 

In  the^  matter  ^jjj^j.  gjj^^  f^^  which  it  might  be  at  first  inferred  that 

Halu        there  has  been  a  stated  and  settled  account,  yet  it  is 
The  petitioner's  ^'^^»  upon   an  inspection  of  all  the  affidavits,  that 
argumenu      there   never  has  been   an  account  stated   or  agreed 
upon  in  those  terms  which  would  have  enabled  the 
company,  independently  of  the  statutes  T  G.  4.  c  46. 
s.  9.  and  1  &  8  Vict  c.  90.  s.  I.  (a),  to  have  sued  this 
partner  at  all ;  there  is  no  settled  account  which  would 
have  enabled  this  company  to  have  sued  this  gentleman 
at  law.     That  they  themselves  thought  so  is  incontes- 
tible,  because  in  April  1837  they  actually  commenced 
an  action  against  the  petitioner,  under  the  7  0. 4.  c.  46., 
and  abandoned  it  soon  after.     Independently  of  these 
statutes,  there  is  no  settled  account  which  would  have 
taken  this  case  out  of  the  general  rule,  that  one  partner 
cannot  sue  another,  except  where  there  has  been  a  settled 
account.     Such  being  the  case,  the  question  is,  whether 
this  company,  either  by  virtue  of  the  7  G.  4.  c.  46.  s.  9. 
or  1  &  2  Vict,  c  96.  s.  L,  are  enabled  to  do  that,  which, 
it  is  clearly  admitted,  they,  without  those  acts,  could 
not  have  done.     Referring  to  the  9th  section  of  the 
7  G.  4.  a  46.,  it  will  appear  that  there  is  a  distinctness 
in  the  language,  with  respect  to  that  part  of  it  which 
enables  these  companies,  in  the  name  of  their  public 
officer,  to  present  a  petition  for  the  purpose  of  found- 
ing a  commission  of  bankruptcy.     The  words  are,  <*  Be 
it  enacted,  that  all  actions  and  suits,  and  also  all  peti-> 
tions  to  found  any  commission  of  bankruptcy  against 
any  person  or  persons  who  may  be  at  any  time  in- 
debted to  any  such  copartnership,  carrying  on  business 


(a)  See  these  sections  in  the  Appendix. 
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under  the  provisions  of  the  act.'^     There  it  ends;  it  1838. 
does  not  say*  ^  all  actions  and  suits,  and  also  all  peti* 

tbns  to  found  any  commission  of  bankraptcy  against  %jT 

any  person  or  persons  who  may  be  at  any  time  in-  ***  the  matter 

debted  to  any  such  copartners,  carrying  on  business  Hall. 

under  the  provisions  of  this  act,  whether  they  shall  be  ^^       77     , 

^  The  petitioner  t 

pcartners  or  notf^  but  there  it  stops,  and  then  begins^  as  aqsvmenL 
it  were,  again,  ^<  and  all  proceedings  at  law  and  in 
equity  under  any  commission  of  bankruptcy,  and  all 
other  proceedings  at  law  or  in  equity  to  be  commenced 
or  instituted,  for  or  on  behalf  of  any  such  copartnership, 
against  any  person  or  persons ;"  there  again  describing 
the  persons  against  whom  those  second  proceedings  may 
be  adopted.  It  first  says,  certain  proceedings,  actions, 
and  suits,  and  also  all  petitions  to  found  any  commissioa 
of  bankruptcy  against  any  person  or  persons  who  may 
be  at  any  time  indebted  to  any  sudi  copartnership;  then 
it  describes  other  proceedings,  and  describes  other  per- 
sons against  whom  they  may  be  taken ;  it  says,  ^  against 
all  proceedings  at  law  or  in  equity  under  any  commis- 
sion of  bankruptcy," — as  we  understand  it,  <<  under  any 
commission  of  bankruptcy  which  is  sued  out  at  the  in- 
stance of  another  person ;"  any  commission  of  bankruptcy 
sued  out  at  the  instance  of  third  partieSi  We  appre- 
hend, under  this  clause  joint  stock  banks  may,  by  their 
public  officer,  take  any  proceedings  under  a  commission ; 
for  instance,  in  the  case  of  an  equitable  mortgage  it 
might  be  competent  for  the  public  officer  to  petition  the 
Court  for  a  sale.  That  would  be  a  proceeding  under  a 
commission  of  bankruptcy  against  any  person  or  persons, 
notwithstanding  such  person  be  a  partner.  So  that  there 
are  two  descriptions  of  proceedings.  In  the  commence- 
ment of  it,  it  says,  <<  Actions  and  suits,  and  all  petitions 
to  found  a  commission  of  bankruptcy  against  any  person 
who  may  be  at  any  time  indebted  to  any  such  copart- 
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18dB.  nerslup;"  then,  with  respecl  to  <<  all  proceedings  at 
law  or  in  equity  under  any  commission  of  bankruptcy/' 

Hall.  which  were  satisfied  by  referring  them  to  a  commission 
In  the  matter  ^f  bankruptcy,  taken  out  at  the  instance  of  third  parties. 

Hall.  ^  Take  any  proceedings  at  law  or  in  equity;"  that  is,  at 
^  ^T7        this  time  it  miirht  have  been  necessary  to  have  petitioned 

Ttic  petitioner'i  '^  ... 

argument.  the  Court  of  Chancery,  under  a  commission  issued  at 
the  instance  of  a  third  person.  There  is,  therefore^  a 
clear  distinction,  in  this  case,  between  the  person  against 
whom  they  may  petition,  and  the  person  against  whom 
they  may  take  any  other  proceedings.  But  even  if  that 
were  to  be  considered  as  a  distinction  too  refined,  then, 
in  construing  an  act  of  parliament  which  gives  an  ex- 
traordinary power,  and  which  acts  oppressively  against 
individuals,  courts  will  exercise  their  jurisdiction  with 
the  greatest  caution,  and  will  see  the  words  of  the  act 
clearly  satisfied.  [The  Chief  Judge: — You  would  put 
in  a  parenthesis  from  the  words,  <<  and  all  other  pro- 
ceedings at  law  or  in  equity,"  down  to  the  end  of  the 
sentence  relating  to  copartnerships.]  Then  it  would  be, 
'^  that  all  actions  and  suits,  and  also  all  petitions  to  found 
any  commission  of  bankruptcy,  against  any  person  or  per- 
sons who  may  be  at  any  time  indebted  to  any  such  copart- 
nership, carrying  on  business  under  the  provisions  of  this 
act,  and  all  proceedings  at  law  or  in  equity  under  a 
commission  of  bankruptcy,  shall  and  lawfully  may,  from 
and  after  the  passing  of  this  act,  be  commenced  or 
instituted  and  prosecuted  in  the  name  of  any  one  of  the 
public  officers."  Then  the  persons  against  whom  the 
fiat  in  bankruptcy  which  may  be  issued  would  be  per- 
sons who  are  indebted  to  the  company,  but  not  a 
partner.  But  supposing  tliat  distinction  not  sufficient 
to  act  upon,  taking  the  sentence  altogether  it  would 
only  amount  to  this ;  that  there  are  words  in  this  act, 
which  make  it  doubtful  whether  the  legislature  intended 
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to  alter  the  right  of  one  partner  suing  against  another,         1838. 
or  takin<r  out  a  commission,  on  account  of  the  words       _,       _, 

"  JSx  portc 

«^  whether  a  member  of  such  copartnership  or  other-        Hall. 
wise."     [Sir  John   Cross.— Has   the  legislature    any  ^"  the^  matter 
other  intention  than  to  substitute  the  public  officer  for         Hall. 
the  partnership?]      When   this   act  established  joint  xhe petitioner's 
stock  banking  companies,  under  certain  provisions  whicli      argument, 
it  enacted,  it  occurred  to  the  legislature  that  there  would 
be  very  great  difficulty,  if  not  an  absolute  obstacle,  to 
any  of  these  companies,  on  account  of  a  number  of  per- 
sons, suing  any  person  indebted  to  the  company.     It 
seems  that  the  sole  intention  of  the  legislature  in  this 
clause  was  this,  that  whereas  before  in  the  case  of  six 
partners  five  might  have  sued  the  other,  or  the  whole 
of  the  partnership  might  have  brought  an  action  of  law 
or  filed  a  bill  in  equity  against  any  person  indebted  to 
the  company,  that  this  clause  enabled  the  other  partners 
to  do  that  in  the  name  of  their  public  officer.     [The 
Chief  Judge  : — How   before  that  act  could  the  five 
sue  the  one  at  law  for  a  debt  due  to  the  firm  ?j     In 
this  way, — where  there  had  been  a  settled  and  signed 
account,  and  an  admitted  balance  from  one  of  the  six 
partners  to  the  other  five,  that  then  those  five  might 
have  sued  the   other  partners  at  law.     [The  Chief 
Judge: — Because  that  is  not  a  partnership  debt;  that 
is  a  debt  due  from  the  one  to  the  five;  not  a  debt  due 
from  one  to  the  six.]     [Sir  John  Cross  : — You  may  sue 
a  former  partner,  but  can  you  sue  one  in  a  subsisting 
partnersliip  7}     Perhaps  noi ',  but  this  act  is  so  obscure 
that  it  has  been  supposed  to  refer  to  some  cases  of  that 
kind  where  the  partners  might  sue  each  other,  and  if 
not  so,  it  might  be  clear,  according  to  this  act,  that  this 
act  alone   enabled   this  body  to  have  sued  their  own 
partner ;  but  yet  we  find  that  there  was  in  this  very  case 
an  action  commenced  against  Mr.  HaU  in  April  last, 
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1838.  and  probably  under  this  dause.     But  what  was  the  fiite 

■  of  that  action  ?     They  found  they  could  not  proceed 

Hall.  with  it.     At   least  we  find  that  they  did  not.     And 

In  the  matter  ^^  hsy^  the  reason  why.     It  became  the  subject  of  dis- 

Hall,  cussion  in  Westminster  Hall,  whether  this  clause  did  in 

_^  """77    _,  fact  enable  any  partner  to  sue  another,  in  the  case  of  a 

The  petttioners  ^  "    *■ 

argument.  public  officer,  in  cases  where  it  could  not  before ;  whether 

^^  this  clause  had  gone  any  further  than  to  say,  what  a  part- 

under  the  ucrship  might  have  done  before  in  their  own  name  they 

a  company    '  should  now  do  by  a  public  officer.     The  better  opinion 

could  sue  lu  jg  ^Q|.  {|.  y^^  meant  to  confine  it  to  this,  because  the 

member  at  Jaw        '  '  ^    ^ 

in  reject  of  an  words  are  equally  large  which  apply  to  a  commission  of 

unsetded  part- 
nership debt,      bankruptcy  as  to  suing  at  law.     Now  the  presumption, 

precluding  seu    ^^^  ^^  ^^  ^^^^  in  the  7  Gea  4.  c.  46.  (a)  did  not 

enable  the  company  to  sue  at  law,  arises  from  the  cir- 
cumstance, that  the  legblature  has  actually  been  under 
the  necessity  of  passing  another  act,  which  act  refers  to 
this,  and  recites  the  doubts  and  difficulties  that  have 
arisen  under  it.  But  what  did  the  legislature  intend  by 
the  second  act  ?  They  enabled  the  company  to  sue  any 
member  of  their  own  body ;  either  to  bring  an  action  at 
law,  or  to  sue  either  at  law  or  in  equity,  in  language 
more  clear  than  they  did  in  the  other  act,  and  it  is  the 
only  act  which  gives  or  was  intended  to  give  the  com- 
pany power  to  sue  a  partner  in  respect  of  a  partnership 
debt.  But  then,  as  to  the  difficulty  which  arises  as  to 
the  setoff,  there  is  this  fourth  clause  in  the  I  &  3  Vict, 
c.  96.  (6),  which  certainly  seems  a  very  severe  one;  but 
here  it  appears  ^  that  no  clium  or  demand  wbich  any 
member  of  any  such  copartnership  may  have  in  respect 
of  his  share  of  the  capital  or  joint  stock  thereof;  or  of 
any  dividends,  interest,  profits,  or  bonus  payable  or 
apportionable  in  respect  of  such  shares,  shall  be  capable 


(a)  See  the  Appendix.  {b)  See  the  Appendix. 


CASES  IN  BANKRUPTCY.  383 

of  being  set  off,  either  at  law  or  in  equity," — through-        1838, 
out  this  act  it  makes  use  of  the  words  "  at  law  or  in        " 
equity," — ^against  any  demand  which  such  copartnership         Hall. 
may  have  against  such  member,  on  account  of  any  other  '"  ***®  matter 
matter  or  thing  whatsoever,  but  all  proceedings  in  re-        Hall. 
spect  of  such  other  matter  or  thing  may  be  carried  on  ^        77 

'^   .  ©  J  The  petitioner's 

as  if  no  claim  or  demand  existed  in  respect  of  such      Argiunent. 
capital  or  joint  stock,  or  of  any  dividends,   interest, 
profits,  or  bonus  payable  or  apportionable  in  respect 
thereof.     [Sir  G forge  Rose  . — I  do  not  understand  you 
to  go  to  the  extent  of  saying,  that  an  action  could  not 
be  brought,  but  that,  from  circumstances  affecting  the 
record,  they  thought  it  right  to  discontinue  that  which 
they   commenced.]     [Sir  John  Cross : — How   do  you 
understand  the  new  act  to  interpret  the  powers  of  the 
old  ?]     We  apprehend  the  act  1  &  2  Vict,  a  96.  enables 
them  to  bring  an  action  at  law,     [Sir  John  Cross :  — 
Could  not  that  have  been  done  before  under  the  ninth 
section  of  the  7th  Geo.  4.  ?  ]     No ;  otherwise  it  would 
have  been  unnecessary  to  pass  this  act.    What  we  argue 
is,  that,  under  the  7th  Geo.  4,  an  action  at  law  could 
not  have  been  maintained  in  respect  of  an  unsettled 
partnership  debt;  that  the  only  act  which  enables  them 
to  support  that  action  is  the  1  &  2  Vict  c.  96.     [Sir 
George  Rose: — It  is  very  important  to  see  how  you  put 
your  argument.     We  can  only  hold  that  no  commission 
of  bankruptcy  can   stand   by  holding  that  no  action 
could  have  been  maintained.     I  want  to  know  how  far 
you  are  arguing  it.     Whether  you  are  arguing  merely 
from   the   circumstance  of  the  discontinuance  of  the 
action,  or  whether  you  mean  broadly  to  say  that  the 
arrest  could  not  be  made.]     [The  Chief  Judge: — I 
understand  you  to  say,  that  under  the  7th  Geo.  4.  the 
public  officer  of  a  banking  company  established  under 
that  act  could  not  commence,  maintain,  or  prosecute  an 
Vol.  I.  c  c 
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1838.  action  at  law  against  a  partner  of  their  firm.]  In  re* 
"'"'"''  spect  of  an  unsettled  account;  in  respect  of  a  debt  due 
Hall.        f>*oni  their  partner  to  the  firm,  arising  out  of  partnership 

In  the  matter  transactions, 
of 
Ha  ll.  Now  the  1  &  2  Vict  c.  96.  (a)  is  entirely  silent  in  respect 

_^  . .  ,  of  proceedings  in  bankruptcy.  It  is  in  vain,  after  the  case 
•rgument.  of  GtUhrie  V.  FUk  (6),  for  one  moment  to  contend  that 
an  act  of  parliament  enabling  this  company  to  sue  either 
at  law  or  in  equity  can^  in  the  absence  of  other  language, 
enable  them  to  take  out  a  fiat  in  bankruptcy.  That 
case  is  quite  decisive  that  an  act  enabling  any  com- 
pany to  sue  either  at  law  or  in  equity  would  not,  from 
the  force  of  its  terms  alone,  enable  them  to  sue  out 
proceedings  in  bankruptcy.  [The  Chief  Judge:  — 
That  is  quite  a  diflPerent  question.  Here  the  words  **  pe- 
tition in  bankruptcy  "  are  introduced  in  the  7th  Geo. 4.3 
The  words  "  petition  in  bankruptcy "  are  merely  con- 
fined to  persons  indebted  to  this  company,  not  partners. 
[The  Chief  Judge  : — I  do  not  see  how  you  found  the 
distinction,  between  a  debt  arising  due  from  the  paitner 
to  the  firm  in  respect  of  any  banking  account  that  he 
might  have  kept  in  the  firm  himself,  and  an  account 
arising  between  himself  and  the  firm  with  respect  to  any 
shares  he  purchased*  You  drew  the  distinction  between 
debts  arising  out  of  a  partnership  account  and  other 
debts.  I  only  want  to  see  whether  you  mean  to  argue, 
that  a  public  officer  under  the  7th  Geo.  4.  could  not,  in 
the  name  of  the  firm,  have  sued  any  member  of  that  firm 
for  any  debt ;  or  whether  you  confine  it  to  any  particular 
class  of  debts.]  We  certainly  put  it  generally,  that  it 
was  not  competent  to  sue  for  any  debt  due  by  a  member 
of  the  firm  to  the  partnership.     [Chief  Judge  :  — What 

(a)  See  post,  Appendix. 

tf)  S  Dow,  ^  B.24;  S.  C.  S  Bam.  ^  Cr.  178 ;  3  Stark.  155. 
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meaning  do  you  put  upon  these  words,  ^<  whether  mem*  1838. 
ber  of  the  firm  or  not  ?"]  Your  Honour  well  knows  that  """"" 
is  a  difficuhy.  The  point  has  been  very  much  mooted  in  Hall. 
Westminster  Hall,  in  consequence  of  the  introduction  of  ^°  *^  matter 
these  words*  [The  Chief  Judge: — What  meaning  Hall. 
they  were  intended  to  have  it  is  impossible  for  me  to  say ;  _.       TT     , 

^  •'      The  petitioner  b 

but  we  must  give  some  meaning  to  them.  We  cannot  argument, 
suppose  the  legislature  introduced  these  words  without 
intending  some  meaning.  I  want  to  see  what  is  the 
meaning  that  you  put  upon  them.]  What  the  legislature 
roust  have  meant  is  this :  Your  Honour  knows  there  are 
certain  cases  in  the  books  in  which  it  is  laid  down,  that 
in  cases  of  settled  accounts  one  partner  may  bring  an 
action  against  another.  [The  Chief  Judoe  : — Because 
that  is  a  debt  not  due  from  the  partner  to  the  firm,  but  a 
debt  due  from  one  individual  to  another  individual,  in 
respect  to  transactions  which  had  originated  from  the 
partnership ;  but  here  is  a  power  given  for  a  firm,  or 
public  officer  in  the  name  of  the  firm,  to  bring  an  acuon 
against  the  member  of  the  firm,  thereby  making  a  part* 
ner  both  plaintiff  and  defendant.] — In  common  parlance, 
suppose  we  say  there  is  a  partnership  of  two  persons ;  up 
to  Christmas  they  settle  and  sign  the  balance  of  an  ac- 
count; and  upon  the  balance  one  partner,  A.,  admits  he  is 
indebted  to  B.  1,000/.,  and  then  they  continue  their 
partnership ;  I  apprehend  that  B.  might  have  brought 
an  action  against  A.  for  the  balance,  1,000/.  [The  Chiev 
Judge  : — That  is  not  a  partnership  bringing  an  action 
against  one  of  its  members,  but  one  individual  bringing 
an  action  against  another.]  In  common  parlance,  this 
might  be  sufficient  to  satisfy  those  words.  Very  true,  he 
would  not  be  suing  him  in  respect  of  a  partnership  debt, 
but  he  would  be  bringing  an  action  at  law  against  his  part* 
ner.  [The  Chief  Judge  : — The  legislature  must  be  sup- 
posed to  have  known  that  would  be  no  objection,  there* 

c  c  2 
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1838.        fore  they  would  nor.  have  thought  it  necessary  to  intro- 
cluce  the  words,  *^  whether  members  ofsuch  copartnership 

Ex  parte  r  r 

Hall.  or  otherwise,"  if  the  debt  for  which  they  sued  was  not  a 
In  the  matter  partnership  debt.]     Your  Honour  observes  the  words 

Hall.  <'  to  found  any  commission  of  bankruptcy ;"  it  is  oon- 
77  ,  fined  to  the  words  '*  any  person  or  persons."  What  we 
argument.  submit  is,  that  the  words  of  this  act,  ^^  whether  members 
of  such  copartnership  or  otherwise,"  would  be  satisfied 
by  the  case  which  we  put.  Suppose  that  Mr.  HaUf  at 
Christmas  1837,  had  admitted  he  was  indebted  to  the 
banking  account,  upon  a  balance  of  all  accounts  whatso- 
ever, in  a  sum  of  1,000/.,  then  we  apprehend  they  may, 
perchance,  under  this  act  of  parliament,  have  brought 
an  action,  in  the  name  of  their  public  officer,  against 
him  in  respect  of  that  debt,  although  he  was  a  member 
of  the  continuing  partnership.  In  common  parlance,  it 
would  have  been  an  action  against  a  partner.  [The 
Chief  Judge: — It  would  not  have  been  an  action  by 
the  firm,  including  this  partner ;  therefore  it  could  not 
have  been  an  action  by  the  firm  against  the  partner, 
because  he  would  be  both  plaintiff  and  defendant.  Your 
statement  is,  that,  independently  of  this  act  of  parliament, 
a  partnership  might  have  brought  an  action  against  one 
of  its  members  in  respect  of  a  debt  due  from  die  partner 
to  the  firm.  The  fact  is,  you  are  wrong  in  your  state- 
ment; the  firm  could  not  have  brought  such  an  action.] 
The  firm  could  not.  The  words  of  the  act,  strictly 
speaking,  ought  to  have  been,  ^^  on  behalf  of  such  co- 
partnership, except  the  partner  against  whom  the  action 
is  brought."  If  those  words  had  been  introduced  they 
would  have  satisfied  all  the  words  of  the  act.  If  you 
add  those  words,  *^  and  all  other  proceedings  at  law 
and  in  equity  to  be  instituted  on  behalf  of  any  such  co- 
partnership, except  the  partner  against  whom  the  ac- 
tion should  be  brought,"  the  statute  would  be  more 
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intelligible.     [The  Chief  Judge: — Supposing  they  re-        1838» 
cover  the  debt,  what  is  to  be  done  with  it  when  recovered  ? 
Is  not  this  partner  to  have  his  share  of  the  debt?]     All      ^^^l!" 
this  difficulty  has  arisen,  against  whom  are  they  to  sue  '"  ***®  matter 
out  execution,  suppose  you  could  bring  an  action  against        Hall. 
a  partner; — ^supposing  it  was  the  intention  of  this  act  to  -,        77     » 
have  given  a  power  to  the  partners  which  before  they      argument. 
had  not,  then  surely  this  same  act  (if  such  had  been  the 
intention)  would  have  provided  for  taking  out  execution. 
That  is  where  the  difficulty  arises ;  and  that  is  the  object 
for  which  the  statute  of  Victoria  was  passed.     It  is  ex- 
tremely difficult  to  .satisfy  all  the  words;  you  must  look 
at  the  whole  clause  together. 

This  Court  will  not  hold  that  the  legislature  intended 
so  great  a  variation  in  the  usual  law  of  partnership* 
Surely,  if  the  legislature  intended  to  introduce  such  a 
new  law  as  is  here  introduced,  namely,  that  partners 
might  sue  each  other  where  they  could  not  before  have 
done  it,  they  would  have  introduced  it  in  language  plain 
and  explicit,  in  the  same  way  as  they  have  done  in  the 
1st  and  2d  of  Victoria ;  they  would  have  foreseen  all 
the  consequences.  In  tlie  1st  and  2d  of  Victoria  the 
legislature  clearly  and  distinctly  foresaw  the  conse- 
quences ;  they  foresaw  that  when  an  action  was  brought 
partners  might  set  up  a  counter  claim ;  the}'  might  file 
a  bill  in  equity,  stating,  "  True  it  is  here  is  a  balance 
<'  due  from  me  to  you  of  15,000/.;  but,  on  the  winding 
*^  up  of  the  affairs  of  the  copartnership,  there  will  be  a 
<^  still  larger  balance  due  to  me ;"  or,  *^  the  balance  will 
*  be  reduced,"  Therefore  tlie  legislature  has  provided 
that  no  counter  claim  or  demand  should  be  set  up. 
But,  did  the  legislature  intend  that  this  act  should  be 
applied  to  so  extraordinary  a  commission  of  bankruptcy 
as  this  ?  Clearly  not.  This  act  says,  that  where  an  action 
or  suit  is  brought  no  counter  claim  or  demand  in  re- 

c  c  3 
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1838.       spect  of  any  diridends  or  shares  shall  be  set  np.     But 
„  can  that  be  the  ease  in  bankruptcy  ^    The  very  moment 

Hall.        this  fiat  issues,  what  is  the  consequence? — ^that  there  is 
^  ®^  °****^''  an  end  of  the  company,  as  between  the  bankrupt  and 
Halu        the  rest  of  the  partners*     It  becomes  the  duty  of  the 
The  petitioner's  ^^signees  to  take  an  account  of  what,  upon  winding  up 
argumeBt,      the  affairs  of  this  concern,  is  due  to  the  bankrupt.    You 
must  of  necessity  set  off  the  counter  claim  in  respect  of 
what  is  due  to  the  bankrupt;  for  the  shares  which  are 
said  to  belong  to  him  on  winding  up  the  affairs  of  the 
company,  must,  ex  .necessitaiey  be  set  off  against  the 
demand  in  working  out  the  fiat  against  him.  Therefore, 
what  we  submit  on  the  first  point  is,  that  under  tlie 
7th  George  4.  they  were  not  entitled  either  to  sue  out  a 
commission  of  bankruptcy  against  this  partner,  nor  were 
they  entitled  to  have  brought  an  action  at  law  against 
him  in  respect  of  this  particular  demand ;  and  we  say 
that  the  act  of  Victoria  does  not  carry  it  further,  because 
it  is  entirely  silent  with  respect  to  proceedings  in  bank- 
ruptcy ;  and  when  you  look  at  the  consequences  which 
would  ensue  if  you  gave  that  construction  to  the  act, 
^-which  no  jodge  in  Westminster  Hall  has  ever  yet 
done, — which  the  best  lawyers  in  Westminster  Hall  have 
felt  they  cotild  not  do, — that  although  numberless  actions 
have  been  brought  under  this  act,  and  amongst  the  rest 
that  of  Mr.  Hall,  not  one  of  them  has  taken  the  opinion 
of  the  Court  upon  the  clause,  whetlier  such  an  action 
could  be  maintained ;  that  the  best  special  pleaders  had 
advised  that  it  was  so  doubtful  you  had  better  discon- 
tinue your  action,  and  introduce  a  new  act  of  parlia- 
ment, which  will  make  it  quite  clear  you  ^liall  be  sued 
at  law, — and  that  action  has  been  discontinued,  and  a 
fresh  miction  brought ;  —  if  your  Honours  were  now  to 
hold  that  they  could  sue  at  law,  or  issue  a  commission 
on  an  unsettled  partnership  account,  precluding  set-off, 
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the  consequence  would  be,  that  you  would  hold  that  the        1888. 
act  of  Victoria  is  altogether  unnecessary.  ' 

JE*  narls 

Sir  George  Base: — I  think  it  is  difficult  to  follow  you        Hall. 

to  the  conclusion,   that  they  could  not  sue   at  law.  ^"  the  matter 
Before  the  1st  Victoria  it  might  have  been  very  expe-        Hall. 
dient  to  discontinue  the  pending  action  ;  still  that  does        — — 

-  1  t  1 1  1  The  petitionerli 

not  go  to  the  extent  that  they  could  not  sue  at  law,  argumeat. 
and  that  that  action  was  not  properly  commenced.  At 
all  events,  it  strikes  me  that  in  that  way  it  would 
bring  it  to  this  necessary  conclusion:  If  you  could 
carry  it  to  this  extent,  that  an  action  could  not  have 
been  commenced,  it  follows  as  a  consequence  that  the 
fiat  is  good  for  nothing ;  but  if  it  was  merely  left  in 
doubt  whether  the  action,  having  been  rightly  com«« 
menced,  its  continuance  was  a  matter  of  discretion, 
then,  whatever  might  be  the  mind  of  the  Court  with 
regard  to  the  construction  of  the  act,  it  of  necessity  leaves 
that  question  to  be  tried  in  an  action  by  you  against  the 
assignees.  If  that  is  left  as  a  case  of  doubt,  our  super- 
seding the  commission  would  be  the  wrong  way  to  act 
upon  the  doubt.  Our  way  would  be  to  continue  the  If  it  be  doubtful 
fiat,  because  then  you  could  bring  an  action.  If  you  li^S^i  main- 
t^annot  carry  it  higher  than  a  matter  of  doubt,  it  will  be  **»«»«*>>«  *<>  >pe- 

^     ,  cover  a  petition- 

a  matter  of  necessity  to  leave  the  fiat  as  it  is.     The  law  ing  creditor's 
is  in  that  state  of  doubt  that  we  should  not  think  it  right  ^^^  ^f  ^^  ^ 
to  supersede  the  commission.     If  we  were  of  opinion  ^^^!^^ 
that  an  action  could  not  be  brought  under  the  statute  as  to  give  an 
of  the  7  Geo.  4.  c. 46.  (a),  we  must  supersede  the  com-  u^^Shltright 
mission ;  but  if  our  minds  are  brought  to  a  doubt,  it  is  ^^^^^ 
our  duty  not  to  supersede  the  commission,  because  we  against  his 
then  take  away  the  only  mode  in  which  both  parties  are  ""^°®^ 
left  open  to  get  it  determined. 

Mr.  Anderdon  and  Mr.  GcWar^  .—Upon  looking  at 


(n)  See  the  sections  in  the  Appendix. 

C  C  4 
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183d.        ibe  act  of  parliament,  it  is  an  argument  which  will  bear 

^ some  consideration,  although  it  is  not  conclusive,  that  if 

Hall.        ^^  legislature  intended  to  do  more  than  to  enable  the 

In  the  matter  company  to  do,  in  the  name  of  their  public  officer,  what 
Hall.        before  the  act,  if  the  parties  had  been  less  in  number, 

^        7T        ^^y  could   have  done   in    their  own   names,  that  in 

The  petitioner^  •'.  .  ...  - 

argumeau  making  SO  important  an  alteration  in  the  law  as  regards 
partnership  they  would  have  done  it  in  language  clear 
and  explicit,  and  would  have  provided  for  all  the  conse- 
quences, in  the  same  way  as  they  have  done  in  the  act 
of  Victoria :  there  they  anticipated  the  consequences,  and 
have  provided  for  them.  We  say,  that  under  this  act  of 
parliament  they  were  not  entitled  to  sue  out  a  commis- 
sion or  bring  an  action  at  law ;  and  if  that  is  so,  it  is 
quite  clear  our  objection  to  this  fiat  is  good,  that  it  is 
only  an  equitable  debt,  and  not  a  legal  debt.  [Tlie 
Chief  Judge  : — If  you  look  to  the  concluding  part  of 
the  clause  of  the  act  of  parliament,  it  says  this :  <<  And 
that  all  such  actions,  suits,  and  proceedings  shall  be 
conducted  and  have  effect  as  if  the  same  had  been 
between  strangers."]  That  is  in  the  act  of  Victoria* 
Under  the  act  of  Victoria,  merely  enabling  the  bringing 
of  an  action,  they  could  nothave  issued  the  fiat  in  bank- 
ruptcy. Mr.  Hall  swears  he  is  solvent;  he  swears  that  the 
company  have  already  securities  which  are  amply  suffi- 
cient for  the  payment  of  what  may  be  found  due;  and, 
in  the  petition,  a  calculation  of  the  value  of  these  secu- 
rities is  made,  by  which  it  appears  that,  even  supposing 
he  is  indebted  to  them  in  this  large  sum  of  money,  they 
have  a  good  security :  it  is  clear  they  have,  as  against 
Mr.  Hall  and  Mr.  Moult,  the  security  of  1,445  shares 
for  this  debt.  Now,  it  is  provided  by  the  act  of  settle- 
ment, that  **  if  ever  there  are  losses  by  the  company  to 
the  amount  of  25  per  cent,  of  their  capital  and  of  the 
reserved  fund  there  should  be  a  meeting  to  dissolve  the 
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company."     But  the  directors  say  there  was  not  a  loss         1838. 

to  that  extent ;  so  that,  according  to  their  own  showing,         ■ 

Ex  parte 
on  the  winding  up  of  this  account,  —  which  must  be        Hall. 

wound  up,  —  there  will  be  (after  allowing  10*.  a  share  '°  ^^  matter 

for  the  expense  of  winding  up  the  affairs)  7il  upon  each        Hall. 

share  due  to  this  bankrupt;  that  alone  makes  10,000/.;  _   •     . .      , 

^  /  ,  '  '    The  petitioned 

and  there  are  other  securities,  making  altogether  a  secu-  argument, 
rity  amply  sufficient  for  securing  this  debt.  And  if  your 
Honours  feel  any  doubt  as  to  the  superseding  of  this 
commission,  you  will  attend  to  the  injury  that  may  be 
done  to  both  sides.  What  injury  can  arise  to  this  com* 
pany  if  this  fiat  be  superseded?  It  is  sworn  that 
Mr.  Hall,  with  the  exception  of  the  debt  due  to  the 
company,  does  not  owe  5/«  in  the  world,  except  what  he 
may  be  indebted  to  his  solicitor  in  respect  of  his  expenses 
under  the  various  proceedings  instituted  by  the  com- 
pany; he  swears  he  is  solvent.  The  company  have 
themselves  got  the  security  for  these  shares ;  they  have 
got  an  equitable  mortgage  upon  real  estate  in  Man- 
chester, and  they  have  got  a  suit  in  the  Exchequer, 
to  take  an  account  of  what  is  due  to  them  under  that 
security,  and  making  it  effectual  against  Mr.  Hall. 

Sir  George  Rose :  —  Just  be  good  enough  to  turn  this  Query,  Whether 
over  in  your  mind  :  There  is  nothing  which  prevents  a  ^nd  i  &2 Vict, 
partner  from  takincr  out  a  commission  of  bankruptcy  ^  ^'  ^,^®"  V^ 

*^      ^  ^  o  ...  gether  do  not 

against  his  copartner ;  but  the  objection  is,  that  a  com-  convert  an 
mission  cannot  be  taken  out  for  an  equitable  debt.     Is  dueVrom  one 
not  the  effect  of  both  these  acts  of  parliament,  construed  ™«™**'  *to*the 
together,  to  have  made  a  debt  from  a  member  of  a  body,  into  a 
partnership  a  pure  legal  debt?    In  the  first  place,  by  all  purposes,  by 
allowing  the  partnership  to  sue  a  member  of  the  part-  JJ^hJ^of^^ff* 
nership,  it  takes  away  the  objection  which  would  make 
it  an  equitable  debt.     With  reference  to  the  record  at 
law,  the  record  may  be  made  up  by  a  member  of  the 
firm  suing  a  person  who  happened  to  be  a  member  of 
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1838«  the  partnership.  Supposing  it  cannot  be  put  that  the 
""""^  action  is  not  maintainable;  having  got  that  length,  unless 
Hall..  this  statute  of  Victoria  had  come  into  operation  it  would 
In  the  matter  j^^y^  remained  an  equitable  debt,  because  those  who 
Hall.  seem  to  have  discontinued  the  former  action  I  think 
7^  ^  may  be  presumed  to  have  acted  upon  that  principle, 
argument.  First,  it  was  an  equitable  debt,  either  by  set  oiF  or  matter 
of  account,  which  might  have  been  affected  by  an  action 
at  law,  or  a  bill  might  have  been  filed  in  which  an 
injunction  might  have  been  obtained  to  restrain  the 
action  at  law.  Therefore,  although  the  former  act  of 
parliament  cured  the  difficulty  of  making  up  the  record, 
it  still  left  it  an  equitable  debt,  because  it  had  not  taken 
away  the  set-off.  It  possibly  would  have  made  it  a 
matter  of  set-off,  or  let  in  a  court  of  equity  by  its 
injunction ;  Iput  if  you  look  at  this  act  of  Victoria  you 
find  it  takes  away  every  shadow  of  doubt ;  it  excludes 
the  setpoff,  and  takes  away  the  interference  of  a  court  of 
equity  by  its  injunction.  If,  therefore,  you  brought  the 
relation  of  the  parties  to  that  state,  you  have  left  it  as  a 
pure  legal  debt;  and  then,  if  you  brought  it  to  the  cha^ 
racter  of  a  pure  legal  debt,  where  is  the  principle  that  a 
pure  legal  debt  may  not  be  made  the  subject  of  a  com- 
mission ?  But  we  find  in  the  7  G.  4.  c.  46.  the  express 
words,  <^  to  sue  out  a  commission  of  bankruptcy." 
Well  then,  the  commission  of  bankruptcy  must  of  course 
refer  to  the  authority  which  is  there  given,  which  can 
only,  I  admit,  go  to  a  legal  debt.  It  is  only  reasoning 
back  :  I  find  a  legal  debt ;  and  if  I  find  a  legal  debt  all 
this  argument  (according  to  the  mode  in  which  I  view 
the  act  of  parliament)  ab  inconvenienti  falls  to  the 
ground;  because  in  an  equitable  debt  the  partnership 
could  not  have  proved  under  the  commission,  voted  in  the 
choice  of  assignees,  signed  the  certificate  or  done  any 
thing  under  the  commission;    therefore  it  would  be 
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absurd  to  give  liberty  to  take  out  a  commission;  but        18S8. 

when  you  once  make  it  a  legal  debt  all  this  argument      _ 

^  °  ^         ,        Ex  parte 

falls  to  the  ground.    Therefore^  unless  you  can  carry  it        Hall. 

to  the  extent  that  that  action  was  an  action  that  never  ^°  ^^  matter 

of 

would  have  been  allowed,  I  cannot  get  out  of  the  conse-        Hall. 
qnences,  that  leaving  it  as  a  legal  debt  gives  a  party  a  , 

right  to  take  out  a  commission.  Then  follows  this  con-  argument, 
dusion,  that  you  would  be  bound  to  give  the  bankrupt 
the  benefit  of  the  doubt,  if  it  is  left  as  a  fair  doubt ;  but  if 
it  is  put  into  a  state  of  things  which  we  are  told  that  the 
authorities  of  Westminster  Hall  consider  it  a  matter  of 
doubt,  it  becomes  our  duty  to  continue  the  fiat. 

Mr.  Anderdon  and  Mr.  Geldari: — We  understand 
your  Honour  to  put  it  in  this  way,  that  the  act  of  Victoria, 
by  enabling  the  parties  to  sue,  constitutes  it  into  a  legal 
demand.  [The  Chief  Judge: — Yes;  and  there  is 
nothing  which  prevents  one  partner  from  taking  out  a 
commission  against  the  other,  but. that  it  is  an  equitable 
debt  in  any  way  of  putting  it.  If  the  effect  is  to  leave 
this  a  legal  debt,  then  there  is  no  reason  why  a  commis- 
sion should  not  be  taken  out.]  [Sir  George  Rose :  — 
If  you  look  at  the  nature  of  the  company,  it  follows  as  a 
necessary  inference  that  they  must  sue  each  other.] 
Your  Honour  seems  to  take  it  for  granted,  that  because 
the  act  enables  the  company  to  bring  an  action  for  this 
partnership  demand  that  it  necessarily  constitutes  it  into 
a  legal  debt.  [Sir  George  Rose :  -^  I  may  be  wrong, 
but  my  feeling  is  pretty  strong.  The  first  act  of  parlia- 
ment gives  the  oflScer  a  right  to  sue  any  person,  though 
he  was  a  member  of  the  partnership,  for  a  partnership 
debt ;  still  that  would  have  left  it  an  equitable  debt.  Such 
a  partner  might  have  filed  a  bill,  and  said,  although  it  is 
an  equitable  debt,  although  the  parties  had  liberty  to 
petition,  it  must  be  taken  with  all  its  circumstances; 
you  must  petition  upon  a  legal  debt     But  wlicn  you 
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1838.  call  in  the  statute  of  Victoria,  which  takes  away  die 

■""""  injuncdon,  and  connect  that  with  the  right  of  peddoning, 

Hall.  then  you  find  that  a  person  who  has  a  legal  debt  is 


In  the  matter  authorized  by  the  act  to  petition  for  a  commission. 

Hall.        The  inference,  merely  enabling  this  company  to  sue, 
^  ""T7     .    does  not  ex  necessitate  constitute  a  leeal  demand. — [Sir 

The  petiUoner*8  t  n  • 

argument.  George  Bose :  —  It  would  constitute  a  legal  demand, 
qualified  by  equitable  circumstances ;  and  if  those  equi- 
table circumstances  existed  to  qualify  the  legal  demand, 
we  should  be  entitled  to  call  this  an  equitable  debt; 
but  the  act  has  taken  away  the  right  of  the  demandee  to 
qualify  the  demand  by  the  equitable  circumstances. 
Then,  as  it  appears  to  me,  it  is  left  a  pure  legal  debt]— 
Then  the  very  circumstance,  of  that  demand  which  the 
partner  would  have  had  in  equity  being  taken  away  by 
this  act,  shows  that  the  mere  circumstance  of  enabling 
the  copartnership  to  sue  at  law,  which  is  given  by  the 
first  section  of  the  act,  does  not,  as  a  matter  of  course, 
constitute  a  legal  debt.  [Sir  George  Rose: — Unless 
you  are  right  in  putting  it  that  the  acdon  at  law  was 
wrong,  which  I  submit  it  was  not]  We  wish  to  meet 
the  difficulty  your  Honour  has  thrown  out ;  we  under- 
stand it  to  be  this,  that  the  act  of  Victoria  constitutes  it  a 
legal  debt  Therefore,  being  a  legal  debt,  there  is  no 
reason  why  the  partnership  should  not  sue  out  a  com- 
mission. As  we  understand  you  to  put  it,  when  once 
you  constitute  it  a  legal  debt  then  the  rule  which  disables 
one  partner  from  suing  out  a  commission  against  another 
ceases.  [Sir  George  Bose  :  —  Precisely ;  it  is  the  rela- 
tion of  partnership  that  creates  the  difficulty.  It  is  the 
difficulty  of  making  up  the  record  at  law  that  makes  the 
difficulty.]  [Sir  John  Cross: — We  have  not  heard 
what  the  legal  debt  is,  whether  it  is  the  final  balance  of 
account,  or  a  debt  of  inonies  advanced  to  the  bankrupt. 
We  have  not  heard  which  way  that  is  put,  on  the  other 
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skle,  to  constitute  a  legal  debt.] — It  would  be  carrying  1838. 
the  intention  of  this  act  of  Victoria  much  further  than  — 
was  intended  by  the  act  itself — [Sir  George  Rose  :  —  Hall. 
The  language  of  the  4th  section  is  very  strong : — *•  Be  it  ^°  ^^  matter 
enacted,  that  no  claim  or  demand  which  any  member  of  Hall. 
any  such  copartnership  may  have  in  respect  of  his  share        "  , 

of  the  capital  or  joint  stock  thereof,  or  any  dividends,  argument, 
interest,  profits,  or  bonus  paid  or  to  be  payable  in  re- 
spect of  such  share,  shall  be  capable  of  being  set  off, 
either  at  law  or  in  equity,  against  any  demand  which 
such  copartnership  may  have  against  such  member  on 
account  of  any  other  matter  or  thing."  Now  is  it  too 
strong  to  treat  that  as  a  demand  in  which  a  set-off  in 
law  or  in  equity  might  be  made  applicable ;  and  that  is 
involved  in  the  enforcing  of  a  demand  by  a  copartner* 
ship  against  a  member,  taking  away  from  it  the  dealing 
with  it  as  an  account,  and  the  dealing  with  it  in  a  court 
of  equity.]  It  was  not  the  intention  of  the  act  of  Vic- 
toria, by  merely  enabling  the  party  to  sue,  to  constitute 
the  demand  into  such  a  legal  debt  as  would  be  followed 
by  all  the  consequences  to  which  your  Honour  has  ad- 
verted. [Sir  G.  Base: — It  would  be  a  monstrous  thing, 
in  a  society  founded  for  dealing  in  bills  of  exchange,  and 
in  the  nature  of  a  banking  business,  where  a  cause  of 
action  arises  upon  every  one  of  those  bills  of  exchange, 
— it  would  be  a  monstrous  thing  to  have  left  the  law  in 
that  state,  that  if  an  action  had  been  brought  against 
any  one  of  these  persons,  a  bill  in  equity  could  stop  that 
action.  It  is  impossible  not  to  see,  in  dealing  fairly 
with  the  intention  of  the  legislature,  that  that  is  a  mis* 
chief  which  they  would  properly  legislate  against]  The 
act  of  parliament  provides  for  actions  upon  bills  of  ex- 
change, not  upon  actions  flowing  from  partnership  trans- 
actions on  a  capital  account.     [Sir  George  Sose: — That 
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1838*       is  a  very  pertinent  observation.]     This  act  was  intended 

"""■"        to  meet  the  difficulty  your  Honour  has  thrown  out.    [The 

Hall.        Chibf  Judoe: — With  respect  to  that  observation^  this 
In  the  matter  j^|.  jg  ^  j^jjj  ^^^  f^^  ^,.^  jji^jj  j^  respect  of  shares 

Hall.        taken  by  him  from  th^  society ;  not  in  respect  of  his 
^       ..     _,   capital  in  the  society,  but  in  respect  of  certain  debts 

TbepeUboncr^s       ^  .         ^ 

argument.       that  he  owed  to  the  society  for  shares  which  he  had 
^       .^  ^     taken.]    The  shares  constitute  his  capital.     [The  Chief 

Qu^ry,  Whether  -■  ... 

the  7  G.4.  C.46.  JuDQE  :•— Yes ;  but  the  debt  is  the  price  to  be  given  by 

c.^96.,  excluding  ^^^  ^^^  ^^^^  Capital.]  Still  it  is  the  only  measure  of  ca- 
the  right  in  a     pjj^j .  ^j,^  capital  is  Constituted  of  shares.     [The  Chief 

partner  in  a  *  "^ 

company  to  aet-  JuDGE :— What  I  understand  you  now  to  argue  is,  that 
tended  to  appij  the  public  officer  might  sue  a  member  of  tlie  firm  in 
^koTi^ui^  'cspect  of  any  banking  account  kept  with  the  partner- 
or  pure  bank^  ship,  but  could  not  suc  a  member  of  the  firm  for  the 
due  by  the  part-  price  of  any  shares  which  he  had  purchased  in  the  part- 
toula!ISt1<iS? ***  nership.]  Precisely;  because  the  value  of  the  shares 
inToWing  the  and  tlie  amount  of  obligation  can  never  be  estimated 
capital  undl  the  partnership  affiiirs  are  wound  up.  [The  Chief 


Judge  : — Suppose  I  undertake  to  pay  a  specific  sum.' 
He  has  not  undertaken  to  pay  that  sum ;  because,  among 
themselves,  there  is  no  liability  to  contribute,  except  inter 
$ey  and,  nan  comtai,  ninety-nine  persons  out  of  a  hundred 
are  not  in  the  same  predicament  as  himself.  If  this  had 
been  a  pure  banking  account,  kept  by  one  partner  of  the 
banking  company,  it  might  be  contended  that  the  first  act 
of  parliament  met  that  point ;  and  the  second  act  shows 
that  that  is  the  point,  and  no  other;  and  if  yon  refer  to 
the  clause  excluding  set  off  that  conclusion  follows,  or  it 
means  nothing;  therefore  the  act  of  parliament  was  pre- 
cisely as  Sir  George  Rose  has  intimated,  to  enable  the  body 
as  qiuiei  coi'porate  to  sue  in  respect  of  contracts  upon 
bills  of  exchange  or  otherwise,  which  but  for  the  act 
would  not  have  occurred.    [The  Chief  Judge  : — Then 
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i 

you  would  still  argue,  that  if  an  action  were  brought  by        1836. 

the  company,  or  by  a  public  officer  of  the  company,        

against  any  one  of  the  members,  for  the  price  of  any        Hall. 
shares  that  the  member  had  purchased,  they  might  claim  In  the  matter 
to  set  off  his  interest  in  that  company*]     If  we  were  called        Hall. 
upon  to  give  an  opinion  upon  that  act  of  parliament,  we        - 

-       .  -  .   ,  ...  The  peuUonei^s 

should  say,  certainly  not;  but  it  is  not  necessary  to  go      ai^umeau 
that  length.     It  is  only  for  us  to  show  that  there  is  a 
limited  operation  which  may  be  given  to  the  first  act ;  and 
if  so,  then  the  general  operation  of  the  act  cannot  apply 
to  this  case,  because  you  cannot  complicate  an  account* 
[Sir  John  Cross: — He  who  takes,  for  instance,  1,000 
shares,  undertakes  to  bring  10,000/.  capital   into  the 
concern;   that  is  the  meaning  of  buying  shares,  one 
would  suppose.] — And,  non  constat^  the  persons  who  are 
suing  him  are  not  in  precisely  the  same  predicament,  of 
not  having  paid  for  their  shares.   [Sir  John  Cross  :^^ll  is 
the  whole  Jx>dy  who  sue.] — There  are  nine  hundred  and 
ninety-nine  persons  of  this  body  suing  the  thousandth ; 
and  not  one  of  them  has  done  that  which  they  complain 
the  other  has  not  done.     [The  Chief  Judge  : — I  want 
to  know  the  distinction  between  an  action  brought  in  tlie 
name  of  the  company  with  respect  to  the  price  of  the 
shares,  and  an  action  brought  in  the  name  of  the  com- 
pany in  respect  of  a  bill  of  exchange,  or  any  independent 
transaction.] — If  it  is  necessary  to  give  any  construction 
to  the  7  Geo.  4.  c.  46.  in  respect  of  the  words  <*  member 
of  the  company  or  otherwise,"  the  sense  and  meaning 
i%  that  it  enables  the  banking  company  to  sue  their  co- 
proprietors  in  respect  of  those  matters  which  would  be 
foreign  to  the  capital,  and  would  not,  ex  necessUatey  in- 
volve the  consideration  of  whether  or  no  they  were 
debtors  or  creditors  on  account  of  capital;   and  for 
this  reason,  that  it  would  be  hard  to  say  that  bills  of 
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1838.        exchange  should  not  be  sued  upon  merely  because  a 
difficulty  arose  in  respect  of  the  action;  and  the  statute 

Ex  parte  J  r  » 

Hall.        of  1  &  2  Vict.  c.  96.  was  passed  to  remove  that  difficulty; 
In  the  matter  ^^^  ^^  ^.^^j  ^j^^  clause  of  the  statute  of  Victoria  with 

Hall.        that  view,  and  say,  that,  when  the  time  comes  for  dis- 
^  ""^     ,    coverins:  it,  it  will  be  found  that  the  statute  of  Victoria 

The  peuuoner's  ®     ^ 

argument.      does  not  apply  to  the  present  case.     It  has  always  been 
contended  to  be  very  doubtful  whether  that  is  a  construc- 
tion which  could  be  given  to  it  through  the  aid  of  the 
statute  of  Victoria.     The  statute  of  Victoria  was   no 
doubt  passed  principally  for  the  purpose  mentioned  by 
his  Honour  Sir  George  Rose ;  namely,  that  where  mem- 
bers became  indebted  to  companies  in  respect  of  bills  of 
exchange,  and  other  matters  not  arising  out  of  partner- 
ship transactions,  that  it  was  exceedingly  inconvenient, 
not  to  say  unjust,  that  they  should  be  able  to  resist  the 
demand  of  the  company  on  the  ground  that  they  were 
partners ;  to  stop  the  action  at  law  until  the  accounts 
were  taken,  on   the  ground   that   there   might   be  a 
balance  against  them.     But  look  at  the  great  hardship 
and  cruelty  against  any  individual  member  of  a  company 
if  you  put  a  construction  upon  these  acts  to  carry  it 
further   than   the   mischief  intended   to  be  remedied; 
that  is,  if  you  say,  because  the  act  of  Victoria  enabled 
them  to  sue,  therefore  there  b  a  legal  demand,  which 
at  once  abolishes  the  former  rule  of  this  Court,  that  a 
fiat  could   not   be   sued  out   by  one  partner  against 
another  upon  an  unsettled  balance.     The  consequence 
is  this,  that  the  company  would  have  nothing  to  do  but 
to  come  and  swear  there  is  a  balance  of  15,000/.,  and, 
unless  security  is  given  for  the  whole  of  that  balance, 
the  partner  is  liable  to  a  commission  of  bankruptcy. 
[Sir  George  Sose : — There  is  nothing  which  prevents  a 
'fiat  being  taken  out  by  one  partner  against  another. 
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upon  a  debt  on  which  he  could  arrest  the  partner  against         1838. 
whom  he  takes  it  out.] — It  was  not  the  intention  of  the       „ 

Mx  parte 

act  of  Victoria  to  constitute  this   a  legal  demand,  so         Hall. 
as  to  draw  from  it  the  consequence  flowing  from  every   ^"  '"®  matter 
demand,  namely,  that  it  would  enable  the  copartner-         Hall. 
ship  to  take  out  a  commission  of  bankruptcy  against         T,      , 
their  partner.    That  the  first  clause  of  1  &  2  VicL  c.  96.       argument, 
does  not  constitute  a  legal   demand   may  be  inferred  Partner  may 

o  ''  take  out  a 

from   this,   that  it  would    have   been    unnecessary  to  fiat  upon  a  debt 
have  stated  that  ^'  no  counter  claim  or  demand  which  could  arrest  the 
any  member  of  the  partnership  may  h»ve  in  respect  of  'T'"*h"^*' 
his  share  of  the  capital  or  joint  stock  thereof,  or  of  any  it  out.  (a) 
dividends,  interest,  profits,  or  bonus  payable  or  to  be 
payable  in  respect  of  such  share,  shall  be  capable  of 
being  set  off,  either  at  law  or  in  equity,"  because  it  is 
quite  clear  that  that  counter  claim  must  have  been  an 
equitable  demand  against  the  company ;  and  we  know 
that,  without  this  clause,  it  is  not  possible,  at  law,  to  set 
off  an  equitable  claim  against  a  legal  claim ;  therefore  this 
fourth  section  shows  that  it  was  not  the  intention  of  the 
act  of  Victoria  to  constitute  a  debt  into  a  legal  demand 
further  than  it  might  be  necessary  to  do  so  for  the  pur- 
pose of  enabling  the  copartnership  to  sue ;  and  that  this 
Court  will  not  draw  a  conclusion,  and  carry  the  act  to 
such  an  extent,  when  it  sees  that  the  consequence  will  be 
to  introduce  so  material  an  alteration  as  to  enable  one 
partner  to  sue  out  a  fiat  against  another  in  respect  of  a 
demand  arising  out  of  partnership  transactions. 

Now  this  debt  of  15,000/.,  which  has  been  sworn  to  in 
the  affidavit  of  Mr.  Stubbs,  almost  entirely  arises  out  of 
partnership  transactions.     In  the  account  current  there 

(a)  See  ex  parte  Noket,  MSS.  5  Dea,  <Sf  Chit.  244 ;  Marson  v. 

1  Mont,  4'c.,  Mont.  4"  ^y^-  D>g-  Barber  ^  1  Gow.\*li  ex  parte  Not^ 

30;    Windham  v.  Patterson^    1  /«y,  1  Mont.  ^  Ayr.  46;  and  ex 

Stariie,  144 ;  ex  parte  Robinson,  parte  Gray,  2  Mont.  4"  Ayr,  285. 
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is  only  a  balance  of  l,455i!.  and  a  Fraction ;  all  the  rest  is 
in  respect  of  partnership  demands  on  account  of  un- 
Hall.        p&id  capital.    When  the  partnership   was  constituted. 
In  the  matter  ^,.^  fla// applied  for  100  shares  in  his  own  name  and 

100  in  the  name  of  his  son.  The  2,000/.  capital  in 
those  shares  has  long  since  been  paid.  He  was  then,  as 
he  says,  induced  to  allow,  upon  an  understanding  and 
agreement  between  all  the  directors,  that  they  should 
each  have  allotted  or  put  down  to  their  names  an 
additional  900  shares,  upon  an  express  understanding 
between  them,  which  is  not  denied,  that  those  shares 
were  to  be  on  the  cash  credit, — that  they  were  not  to  be 
compelled  to  pay  for  those  shares  till  the  end  of  three 
years.  But  before  the  end  of  those  three  years  this 
company  had  actually  ceased  to  carry  on  business.  On 
1st  February  1837  they  ceased  to  carry  on  business. 
How  was  the  relation  of  the  parties  altered  ?  Could 
they  say  to  Mr.  Hall^  <<  We  call  upon  you  to  pay  up 
your  capital,  amounting  to  upwards  of  I2,000il"  For 
what  purpose  do  you  call  upon  me,  and  other  share- 
holders who  are  in  a  similar  situation,  to  pay  up  our 
capital,  when  the  sole  object  of  paying  up  our  capital, 
namely,  to  enable  the  company  to  carry  ou  their  busi- 
ness of  bankers,  and  employ  that  capital  profitably  for 
the  company,  is  at  an  end  ?  The  demands  against  the 
company  are  alleged  to  have  been  all  paid.  [The 
Chief  Judge: — I  think,  on  the  face  of  your  petition, 
you  admit  1,455/1  is  due  upon  the  banking  account; 
more  than  enough  to  support  the  commission.  That 
does  away  with  all  question  of  the  nature  of  the  debt. 
It  brings  it  back  to  the  simple  question,  whether  the 
banking  company  could  take  out  a  commission  of  bank- 
ruptcy against  a  member  of  that  firm.] 

The  next  point  is,  that  there  has  been  no  act  of  bank- 
ruptcy, unless  that  under  the  8th  section  of  1  &  2  Vict 


As  to  the  act  of 
bankruptcy. 
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c  1 1 0.  is  sufficient.  Now  that  clause  appears  to  have  been        1 838. 
copied  from  the  45  Geo. 3.  c  124.  s.  1.,  enabh'ng  creditors,  ■ 

under  certain  circumstances,  to  take  out  a  commission  Hall.^ 
against  members  of  parliament ;  and  the  construction  of  ^"  ^^  matter 
that  act  came  before  Lord  Eldon,  in  the  case  of  eo;  parte  Hall. 
Haroottrt  (a),  and  then  Lord  Ekkm  held,  that  the  act  of  7;; — '  ^ 
parliament  gave  an  unusual  and  an  extraordinary  remedy  argument, 
against  other  persons,  and  that  every  form  and  every 
regulation  which  was  required  by  that  act  ought  to  be 
strictly  complied  with;  and  inasmuch  as  the  affidavit 
had  been  imperfect,  and  was  not  distinct,  he  held  that  it 
was  not  sufficient,  and  the  commission  which  had  been 
obtained  against  Mr.  Haramrt  was  superseded.  Lord 
Eldon  there  says,  **  Where  a  statute  enacts  that  a  person 
of  a  given  character  shall  be,  under  certain  circum- 
stances, a  bankrupt,  upon  what  ground  can  the  adjudi« 
cation  of  his  bankruptcy,  by  those  commissioned  to  pro-* 
nounce  that  adjudication,  be  supported,  but  upon  proof 
before  them  that  he  sustains  the  character  and  is  within 
the  drcumstanoes  required  ?  And  where  part  of  those 
requisite  circumstances  is,  the  not  having  done  certain 
specified  acts,  his  default  in  the  acts  required  must  be 
proved*  With  reference  then  to  this,  how  does  the 
commission  stand  ?  Upon  the  evidence  of  a  person  in-* 
competent  to  prove  an  act  of  bankruptcy,  and  who,  if 
he  could  be  admitted  for  that  purpose,  has  spoken  to  a 
most  material  ingredient  in  it,  not  upon  the  deposition 
before  the  commissioners,  but  in  another  court,  and  for 
another  immediate  purpose/' 

Now  the  suing  out  of  the  fiat  in  bankruptcy,  under 
the  1  &  2  Vict.  c.  1 10.  s.  8.,  is,  in  this  Court,  similar  to 
suing  out  any  process  or  writ  in.  any  other  court;  and 
no  court  will  allow  a  process  to  be  made  use  of  for  the 


(a)  2  Rose,  205. 
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purpose  of  oppression,  or  under  harsh  circumstances,  to 
which  the  act  of  parliament,  according  to  its  true  spirit 
and  intent,  was  not  intended  to  apply. 

The  harsh  proceeding  which,  under  this  clause,  has 
been  adopted  towards  this  gentleman  is  obvious.  In 
the.  first  place,  Mr.  Stubbs  makes  an  affidavit,  in  which  he 
says,  Mr.  Hall  is  indebted  in  ISfiOOL,  and  that  it  is  on 
an  account  stated  and  agreed  upon ;  but  there  never  was 
an  account  stated  or  agreed  upon.  And  unless  Mr.  Hall 
can  find  security  to  the  full  amount  of  that  debt,  they  say 
he  is  to  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy. NoWy  we  ask  whether  it  was  the  intention  of 
the  legislature  that  so  harsh  a  measure  should  be  allowed 
as  between  partners,  that  any  one  partner  may  swear 
there  is  a  debt  due  to  him  from  another  partner,  to 
the  amount  of  20,000^,  50,000/1,  or  100,000/L,  when, 
upon  tlie  partnership  having  ceased  to  carry  on  business, 
the  affairs  are  in  the  process  of  being  wound  up ;  and 
when  the  balance  is  struck,  the  debt  may  be  reduced  to 
one  half,  or  to  one  third,  or  to  nothing ;  and  because 
the  debtor  cannot  find  sureties  to  the  full  amount  of 
the^ebt  which  is  sworn  against  him,  a  fiat  must  issue? 
[The  Chief  Judge  : — That  would  have  been  the  case 
if  he  had  made  the  ordinary  affidavit  for  holding  to  bail, 
and  he  had  gone  to  prison  because  he  could  not  find 
sureties  for  the  amount^  and  had  laid  there  twenty-one 
days.  The  same  consequence  would  follow  from  exactly 
the  same  sort  of  affidavit]— Mr.  Stubbs  was  not  justified 
in  making  an  affidavit  of  that  kind,  because  they  are 
themselves  now  winding  up  the  affairs  of  that  partner- 
ship. [Sir  John  Cross : — It  is  trying  the  validity  of  the 
debt,  with  which,  with  reference  to  this  affidavit,  we 
have  nothing  to  do.] — Suppose,  for  an  instant,  that 
there  was  no  question  as  to  die  amount  of  this  debt,  and 
we  were  not  entitled  to  deduct  the  two  bills  of  exchange 
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of  5,000/.  and  upwards,  still  it  is  quite  clear,  admitting  1838. 
there  was  this  debt  of  15,000/.,  that  when  the  affairs  are  — — 
wound  up  there  must  be  something  coming  to  Mr.  Hall  Hall. 
in  respect  of  these  1,455  shares.  Therefore,  was  it  fair  ^"  ^^  matter 
for  them  to  make  an  affidavit  that  he  was  indebted  Hall. 
to  them  in  the  sura  of  15,000/.  and  upwards,  when      _TI 

.  .  .  Petitioncr'a 

they  knew  that  upon  the  affairs  of  this  copartnership  argument, 
being  wound  up  there  would  be  a  counter  demand? 
[The  Chief  Juoge  : — All  you  had  to  do  was  to  give  a 
bond,  with  two  sureties,  not  to  pay  15,000/.,  but  to  pay 
such  sum  as  could  be  recovered  in  an  action  at  law.]-^ 
This  clause  is  exceedingly  oppressive  upon  individuals, 
and,  being  so,  the  Court  will  not  carry  the  construction 
further  than  the  words  compel  them  to  do ;  and,  as  Lord 
EMon  says,  '<  that  if  there  are,  in  acts  of  parliament 
giving  an  extraordinary  remedy,  certain  forms  which 
shall  be  complied  with,  and  the  Court  finds  the  absence 
of  those  forms,  or  that  the  affidavit  is  not  in  the  form 
which  the  spirit  of  the  act  requires,  then  tlie  Court  will 
not  allow  its  process  to  be  issued  upon  such  an  affidavit." 
[The  Chief  Judge; — What  is  it  that  this  act  of  par- 
liament requires  in  the  affidavit  that  is  not  in  the  affi- 
davit in  this  case?] — The  affidavit  must  be  filed,  and 
must  be  in  such  a  form  that  an  indictment  for  perjury 
could  lie  upon  it;  otherwise  it  is  not  an  affidavit.  [The 
Chief  Judge  : — The  act  of  parliament  is  very  loosely 
framed  with  respect  to  the  affidavit;  it  does  not  say 
where  or  before  whom  it  shall  be  sworn.  Before  whom 
do  you  say  it  ought  to  be  sworn?] — As  it  only  says  Qi^nv, before 
where  it  shall  be  filed,  it  must  be  implied  that  it  is  Ja^r^niVuie 
to  be  sworn  where  it  is  to  be  filed.     We  will  say  it  *  *  ^  Vict. 

•'  c  110.  B.  8. 

is  to  be  filed  in  the  Court  of  Bankruptcy,  and  then  must  be  sworn 
the  inference  is,  that  it  must  be  sworn  in  the  Court  master'eura- 
of  Bankruptcy*     Now  it  is  sworn  before  a  master  ex*  ®'^"f  y  L' 

^ ^  ^  sufficient? 

traordinary  in  chancery.    [The  Chief  Judge: — What 

D  D  3 


404  CASES  IN  BANKRUPTCY. 

1838.  authority,  according  to  your  argument,  could  the  Court 
of  Bankruptcy  have  to  take  such  an  affidavit?     The 

Hall.  commission  is  not  issued  by  the  Court  of  Bankruptcy, 
In  the^ matter  ^ut  by  the  Lord  Chancellor,] -Strictly  speaking,  no 

Hall*  doubt  it  is  so;  but  your  Honour  knows  very  well 
p  tioii  '  ^^^^  practically,  it  is  issued  from  this  Court  Although 
wrgument.  the  Lord  Chancellor  issues  the  commission^  still  the 
Lord  Chancellor  issues  the  commission  sitting  in  bank- 
ruptcy ;  not  as  Lord  Chancellor,  but  as  one  of  the  judges 
of  the  Court  of  Bankruptcy.  He  does  it  under  the  au- 
thority given  him  by  the  legislature.  When  he  executes 
his  iSat  in  bankruptcy,  he  is  sitting  in  bankruptcy ;  it  is 
an  act  done  in  bankruptcy.  When  the  Lord  Chan- 
cellor exercises  any  powers  given  to  him  by  the  law 
relating  to  bankruptcy,  in  the  exercise  of  those  powers 
he  is  so  far  exercising  the  legislative  power  given  to  him 
by  the  name  of  Lord  Chancellor,  but  in  the  capacity 
of  a  judge  administering  the  bankrupt  law.  Now,  this 
affidavit  not  being  entitled  in  any  cause  or  matter,  nor 
entitled  in  any  court,  no  indictment  for  perjury  could 

^^^yh^dlr  ''^  ^^^  *^  ^"^^  Chief  Judge: — Where  do  you  say 
1  &  2  Vict.  it  might  be  sworn  so  as  to  support  an  indictment?] — In- 
to be  intituied?  ^much  as  the  scction  is  silent  as  to  any  court  where  it 

shall  be  sworn,  it  is  a  strong  circumstance  to  show  that 
some  court  is  required ;  because,  in  the  act  relating  to 
members  of  parliament  it  states  the  court  where  it  shall 
be  sworn,  and  that  act  of  parliament  says  it  shall  be  filed 
in  the  Court  of  King's  Bench  at  W^estminster, — sworn 
and  filed ;  and  in  ex  parte  Harcowrt  (a)  the  affidavit  was 
sworn  in  the  Court  of  King's  Bench.  [Sir  John  Crass : 
— It  must  be  before  an  officer  of  that  court.] — That  act, 
6  Geo.  4.  c.  16.  s.  10.,  provides  that  the  affidavit  shall 
be  sworn  in  a  particular  court.     It  enables  the  person 


(a)  2  Rofc,  205. 
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aggrieved  by  the  consequences  of  that  affidavit  to  indict        1838. 
for  perjury.     There  is  an  instrument  which  is  not  en- 
titled in  any  court,  which  is  entitled  in  no  cause  and 
in  no  matter.     Is  that  an  instrument  upon  which  an  ^^  the  matter 
indictment  could  lie?    [The  Chief  Judge : — In  what        Hall. 
cause  could  it  be  ?     I  want  to  see  whether  your  argu- 
ment is,  that  this  clause  in  the  act  of  parliament  must 
be  a   dead   letter.]  —  It  might  have   been   intituled, 
*'  In  the  matter  of  George  Hall,  against  whom  certain 
proceedings  are  intended  to  be  taken,  pursuant  to  an 
act,  intituled  <  An  act  for  the  abolition  of  arrests;' " — 
any  title  which  would  identify  the  matter  in  respect  of 
which  the  affidavit  was  made.     Because,  in  indicting  for 
perjury,  it  is  not  enough. to  show  that  the  facts  sworn  to 
are  not  true ;  you  must  show  they  were  relevant  to  the 
matter;   it  must   be   known  that  it  is  relevant  to  the 
matter  at  issue  between  the  parties.    That  is  for  the  pur- 
pose of  showing  that  the  person  who  made  the  state- 
ment did  it  not  carelessly  and  inconsiderately;  but,  inas- 
much as  it  was  material  to  the  issue  between  the  parties, 
he  must  be  supposed  to  have  done  it  maliciously,  and 
with  a  view  to  some  advantage  to  be  taken.     Now,  how 
is  it  possible  to  show,  in  the  face  of  his  affidavit,  that  it 
was  material  to  any  question  between  Mr.  Hall  and  the 
other  persons  that  any  statement  therein  was  relevant, 
when  the  affidavit  is  not  entitled  in  any  court,  nor  en- 
titled in  any  matter  whatever  ? 

Then,  if  they  could  swear  it  before  a  master  extra-  Qx^re,  wheUier 
ordinary  in  chancery,  why  could  they  not  have  done  it  ^^  „„j^ 
before  a  magistrate?     They  might  have  sworn  it,  ac-  ^*  ^^''q. 
cording  to  tlieir  own  doctrine,  before  any  person  who  might  be  iworn 

1  «•  1      •  A  •-.*.•     before  a  mogis- 

was  competent  to  take  an  affidavit.     A  magistrate  is  ^^^^^ 
competent    to  take  an  affiklavit  for  several   purposes. 
[The  Chief  Judge  :  —  Not  for  this  purpose.]— If  a 
magistrate  is  not  competent  for  this  purpose,  why  is  a 
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1838.        master  extraordinary  in  chancery  competent?     What 

■         has  a  master  extraordinary  in  chancery  more  to  do  with 

Hai^/      taking  an  aflSdavit  than  a  magistrate?     [The  Chief 

In  the  matter  Judge  : — Is  there  not  an  express  act  of  parliament  dis- 

Hall.        abling  magistrates  from  taking  an  affidavit,  except  in 

•7; —        matters  officially  before  them?]  (a) — There  are  many 

argument.      acts  of  parliament  which,  for  the  purpose  of  verifying 

Swcftringvolun-  documents,  as  those  upon  which  government  offices  pay 

before  magts-      money,  provide   the  affidavit  must  be  sworn  before  a 

''*^*'  magistrate  or  a  master  extraordinary  in  chancery.     It 

does  not  enact  that  each  magistrate  shall  be  allowed  to 
administer  such  an  oath ;  it  is  taken  for  granted  that  it 
may.     We  contend  that  it  is  to  be  inferred  that  if  it  is 
filed  in  the  Court  of  Bankruptcy  it  must  be  sworn  there 
also.     [Sir  John  Cross : — The  meaning  of  that  is,  that  a 
man  must  come  out  of  Northumberland  to  swear  bis  affi- 
davit in  Guildhall.] — Yes;  it  is  an  extraordinary  and 
special  remedy  given,  if  they  choose  to  avail  tliemselves 
of  it;  and  it  ought  to  be  compulsory  upon  them. 
Quare,  whether       Then  the  act  States  that  the  affidavit  must  be  sworn  by 
der  I  &*2  vicu   *  Creditor.     But  it  does  not  appear  upon  the  face  of 
c.iio.  8.8.        the  affidavit  that  Mr.  Stubbs  is  a  creditor;  he  merely 

must  be  sworn  ^ 

DC  well  as  filed    swears  that  he  is  a  public  registered  officer  of  this  com- 
y t  ecr    itor     p^jjy .  y^^  j^gg  ^ot  swear  that  he  is  a  shareholder;  he 

swears  that  Mr.  Hall  is  indebted  to  the  company,  but 

not  that  he  is  indebted  to  him  and  the  other  members  of 

The  act  only       that  company.     The  act  says  that  the  affidavit  shall  be 

creditor  dia/r     made  by  a  creditor.    [The  Chief  Judge  : — It  does  not 

^tf,  not  that  he   gjate  that  the  affidavit  shall  be  sworn  by  a  creditor,  but 

shall  maJke  the  ^  ''  ' 

affidavit.  that  the  creditor  shall  file  an  affidavit.     By  inference, 

when  it  comes  to  a  subsequent  part,  when  it  says  <^  he  or 
they,'*  you  may  infer  it.] — Your  Honour  will  observe, 
that  so  strict  did  Lord  Ekion  think,  in  ex  parte  Har-' 


(a)  See  the  5  &  6  W.  4.  c.  6^,  post.  Appendix. 


CASES  IN  BANKRUPTCV.  40T 

tottri  (a),  that  the  forms  ought  to  be  complied  with,  that        1 838* 
the  affidavit  in  that  case  merely  describing  Mr.  Harcaurt 

Ex  parte 
as  a  member  of  parliament.  Lord  Eldon  says  ^^  that  is         Hall. 

not  sufficient,  for  when  you  come  to  make  an  affidavit,  the  ^^  ^^  matter 
consequences  of  which  are  penal,  you  must  have  every         Hall. 
allegation  distinct ;"  and  he  says,  you  ought  to  have  gone         TT^  , 
on  to  swear  he  was  a  member  of  parliament ;  merely  de-      urgumenu 
scribing  him  as  a  member  of  parliament  is  not  sufficient* 
So  here  it  does  not  appear  that  Mr.  Stubbs  is  a  creditor. 
[Mr.  Wightman: — The  act  requires  that  a  public  officer 
should  be  a  member  of  the  copartnership.] — Be  it  so ; 
that  is  not  sufficient;  he  ought  to  have  sworn  that  he 
was.     The  act  of  parliament  may  require  it,  and  he  may 
have  been  appointed  n  public  officer  in  contravention  of 
that  act  of  parliament     According  to  ex  parte  Har^ 
court  (b)^  he  was  bound  to  have  stated  distinctly  on  the 
face  of  the  affidavit  that  he  was  a  creditor*     Lord  Eldon 
goes  on  to  say  that  the  affidavit  ought  to  have  stated 
distinctly  all  the  allegations  which  would  bring  the  indi- 
vidual within  the  clause  of  the  act  of  parliament. 

Then  the  statute  says,  that  the  affidavit  should  be  filed   Owtn,  whcUicr 

•     I        ««   •         •     ^  n  -n      -i  XT  1         1.  1    the  affidavit  un- 

m  her  Majesty  s  Courts  of  Bankruptcy.     Now  what  did  der  i  &  2  Vicu 
the  legislature  mean  by  Court*  of  Bankruptcy?     As  ghiiia  be  filed 
your  Honours  thought  it  was  so  requisite  to  give  a  con-  »"  ^^^  «'"«^  ^^ 

^  *  o  oommiMioners 

struction  to  all  the  words  of  the  act,  the  Ck>urt  will  of  bankruptcy, 
apply  the  same  rule  here,  and  give  a  construction  to  ^il^r?^ 
the  letter  ^^«" ;  and,  inasmuch  as  the  bond  is  to  be  given 
before  a  commissioner  of  the  Court  of  Bankruptcy, 
the  intention  was,  that  this  affidavit  should  be  filed  in 
the  court  of  the  commissioners,  because  the  commis- 
sioners do  take  affidavits,  and  they  file  affidavits.  It 
seems  reasonable,  inasmuch  as  the  commissioner  is  the 
person  who  is  to  approve  of  the  bond  and  of  the  secu- 


{a)  2  Mote,  203.  W  2  Rote,  211. 
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1838.        rides,  that  the  affidavit  should  be  sworn  and  filed  in  his 
„  court.     That  has  not  been  done.     It  is  filed  with  the 

Ex  parU 

Hall.        registrar ;  and  is  sworn  before  a  master  extraordinary  in 
In  the^matter  chancery.     We  say  that  it  ought  to  have  been  sworn 

Halu  also  before  the  registrar  of  the  Court  of  Bankruptcy. 
PethT^lA  ''^^"»  ^^  ex  parte  Harcourt,  Lord  EJdon  (a)  held,  that  the 
argument,  commissioners  who  adjudicated  oh  the  bankruptcy  ou^t 
to  have  satisfied  themselves  that  all  the  circumstances 
required  by  the  act  of  parliament  to  constitute  an  act  of 
bankruptcy  should  have  been  proved  before  them.  Now, 
whether  all  those  circumstances  have  been  proved  before 
the  commissioners  under  this  fiat  it  is  impossible  for  us 
to  say,  because  those  proceedings  are  ex  parte* 

Can  there  be  a  harder  clause ;  because,  although  we 
have  given  securities,  which,  in  the  estimation,  we  say, 
of  any  unprejudiced  and  impartial  third  person,  would 
be  amply  sufficient  for  the  security  of  this  debt,  namely, 
by  assignment  of  all  our  shares,  not  only  in  this  com- 
pany but  in  other  joint  stock  bank  companies,  and  also 
an  equitable  mortgage  of  property  in  Manchester,  yet  it 
is  competent  to  creditors  to  allege,  if  there  is  a  security 
of  100,000/.  to  secure  10,000iL,  that  is  a  security  with 
which  they  are  not  satisfied,  although  at  the  same  time 
they  are  taking  proceedings  against  us  both  at  law  and 
in  equity  to  enforce  that  demand.  Then  the  Court 
will  also  satisfy  itself  that  there  is  evidence  that  the  bond 
has  not  been  entered  into.  All  that  evidence  must  ap* 
pear  before  the  commissioners.  [The  Chief  Judge  :— 
You  yourself  state  in  your  petition  that  you  have  not 
entered  into  such  a  bond.] — That  would  not  be  sufficient 
according  to  the  doctrine  of  Lord  Eldim.  £The  Chief 
Judge  : —  It  would  be  sufficient  for  us  not  to  supersede 

(a)  8  Ro9e^  SOJ. 
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the  commission.] — The  Court  will  satisfy  itself  there  has  1838. 

been  that  evidence  which  the  clause  requires.  — 

Then  there  is  another  point.    Certainly  it  has  not  yet  h^l. 

been  decided  that  a  person  merely  holding  shares  in  a  ^"  ^^^  matter 

joint  stock  bank  of  this  description  comes  within  the  Hall. 

true  spirit  of  the  act  of  parliament,  so  as  to  subject  him  ~; 

to  the  bankrupt  laws.     And  in  ex  parte  Brwidreti  {a)  argument. 

one  of  your  Honours  pointed  out  the  mischiefs  which  Qtusrp,  whether 

,  ,         .        ^  ,  .        ^«  L   •  •  » shareholder  in 

would  arise  from   such   a  construction   being  given;  a  banking  com- 
namely,  to  hold  that  any  person  who  becomes  a  share-  p^y^^^*^^ 
holder  in  one  of  these  companies  immediately  becomes 
subject  to  the  bankrupt  law. 

But  there  is  another  point ;  namely,  that  although  it   Quare,  whether 

«    1  1  •  ■       A  banking  com- 

was  intended  to  carry  on  this  company  pursuant  to  the  panyesubliahed 
provisions  of  the  act  of  the  7th  Geo.  4th.,  yet  in  fact  ^^14^^46., 
they  did,  in  contravention  of  the  express  stipulations  of  bat  afterwards 
that   act,  establish   a   banking  office  in  Loudon;  and  of  business  of 
there,  in  the  name  of  Mr.  CasseOs  their  agent,  they  J:°^^^  ^^"^ 
carried  on  the  business  of  bankers,  and  in  contravention  «  debarred  of 

the  power  given 

of  this  particular  act  of  parliament,  and  various  other  by  the  act  to 
acts  of  parliament  conferring  exclusive  privileges  on  the  '^^^' 
Bank  of  England.  That  is  a  fact  which  is  not  denied,  and  ^^^^  ? 
which  cannot  be  denied ;  and  the  petition  states  we  are 
advised  that  by  reason  of  their  having  done  so  they  are 
not  entitled  to  sue  in  the  name  of  their  public  officer,  (b) 
Now  the  act  of  the  7tli   George  4th   ^  provided 
that   such   corporation   or   persons  carrying    on  such 
trade  or   business  of  bankers   in   copartnership  shall 
not  have    any  house  of  business  or  establishment  as 
bankers  in  London,  or  at  any  place  or  places  not  ex- 
ceeding the  distance  of  sixty-five  miles  from  London.'* 
The  clause  enabling  joint  stock  bank  companies  to  sue 


(a)  SM.^  A,  50. 

ib)  See  Guthrie  v.  Fisk,  S  B.  ^  C.  1 78.    6  D.  ^  R.  24  /    3  Slark. 
53.    Ex  parte  Bank  of  Ireland,  1  Moiloiff  261. 
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Hall. 

Petitiooer^s 
Albumen  t« 


1838.        in  the  name  of  their  public  officers  provides  that  joint 

stock  banking  companies  carrying  on  business  pursuant 

Hall.         to  the  provisions  of  this  act  of  parliament,  and  those  only. 

In  the^matter  gj^ji  j^  g^  entitled.     [Sir  JoAn  Cross :— How  can  you 

make  that  a  condition  precedent  to  the  existence  of  the 
company?] — Because  the  act  of  parliament  makes  it  so. 
[Sir  John  Cross: — How  can  it  be  precedent?     They 
could  not  carry  on  business  in  the  city  of  London  before 
they  got  a  company.] — There  is  a  previous  clause,  in 
which  the  Bank  of  England  only  consent  to  give  up 
their  exclusive  privilege  upon  condition  of  the  company 
carrying  on  their  business  pursuant  to  the  provisions  of 
this  act.     [Sir  JbAn  Cross: — If  they  did  carry  it  on 
against  that  proviso,  they  would  be  liable  to  be  called 
upon  to  account  to  the  Bank  for  having  done  so.     Un^^ 
less  you  can  show  it  is  a  condition  precedent  to  the  exist* 
ence  of  the  company  it  can  hardly  be  carried  to  the 
extent  you  are  contending  for.     This  was  a  lawful  com- 
pany until  they  did  this  wrongful  act.     That  is  quite 
clear.] — Yes ;  and  they  ceased  to  be  a  lawful  company  the 
moment  they  established  a  banking  office  in  London ; 
they  carried  on  business  in  contravention  of  this  act  of 
parliament,  and  were  an  illegal  body.     They  have  not 
only  no  right  to  sue,    but  in  point  of  fact  they  were 
altogether  an   illegal   company.     [Sir  George  Hose : — 
You  were  a  member  of  it.] — Yes ;  but  the  circumstance 
of  being  a  director  will  not  in  the  least  prevent  us  avail- 
ing ourselves  of  our  legal  rights.     [Sir  George  Base : — 
It  is  hardly  worth  while  pursuing  that,  because  you  are 
completely  answered  by  your  own  petition.     You  are  at 
liberty  to  make  what  you  like  of  it  at  law,  but  it  would 
be  an  answer  to  your  own  petition.]— With  great  de- 
ference, the  case  is  much  stronger  in  Guthrie  v.  Fisk(a)^ 
and  yet  the  court  of  common  law  held  they  were  not 


(a)  5 Bam.  $  Cres.  1 78 ;  5D.^  R.  *2i;  3  Stark.  155. 
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estopped   by  that  circumstance.     Then  if  this  Court,         1838. 
which  is  constituted  a  court  of  law  as  well  as  a  court  in         — 
bankruptcy,  decides  the  question  against  us,  they  will         hall. 
give  us  all  that  benefit  which  we  could  have  had  in  a  '"  ***®  matter 
court  of  law.     [Sir  George  Rose : — The  Court  will  give        Hall. 
you  every  benefit  which  the  circumstances  raise  in  your      petitioner's 
petition.     I  am  anxious  to  hear  you  address  yourself  to      argument. 
one  part  of  the  petition  which  is  very  strong  indeed, 
and  upon  which  I  should  like  to  hear  something ;   the 
objection  to  the  act  of  bankruptcy.     With  reference  to 
the  mode  in  which  it  is  put  in  the  petition,  it  seems  to 
be  a  pretty  clear  act  of  bankruptcy.  What  I  want  to  have  The  effect  of 
considered  is  this : — It  seems  that  as  far  back  as  the  ^j,g  Eicheque" 
month  of  May  these  same  parties  filed  a  bill  in  the  Court 
of  Exchequer,  which  bill  proceeded  upon  the  statement, 
that  the  plaintiff  is  entitled  to  sue  for  this  company;  that 
there  is  a  copartnership  existing,  in  respect  of  which 
copartnership  accounts  are  subsisting,   and  a   balance 
of  17,000/.;  that   they  held  securities  for   that;    they 
pray  an  account;  they  pray  a  sale  of  the  property; 
and  they  pray  payment  of  the  balance  out  of  the  pro- 
ceeds of  the  property,  taken  on  the  basis  of  the  accounts 
between  these  parties ;  and  in  that  suit  they  force  the 
defendant  by  attachment  to  answer,  which  answer  is  put 
in,  and  that  suit  is  still   pending.     In   the  month  of 
October  they  discontinued  the  former  action  at  law,  they 
having  commenced  an  action  in  the  Court  of  Queen's 
Bench,  which  action  would  be  a  more  ordinary  proceed- 
ing in  the   Court  of  Ebcchequer   to   have  it  disposed 
of  there.     Whether  it  was  for  the  same  subject  matter  I 
do  not  know.     In  that  state  of  things,  Mr.  Stubbs  files 
an  affidavit  in  the  Court  of  Bankruptcy,  which  affidavit 
affirms,  that  upon  a  statement  of  the  account  there  is  a 
balance  due  to  him  in  respect  of  the  copartnership. 
Now  it  is  not  put,  or  intended  to  be  put,  that  if  there 
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1838.        had  been  any  act  of  bankruptcy  Mr.  Stubbs  would  not 

have  been  perfectly  right  in  taking  out  a  commission. 

Hall.        What  then  I  would  have  you  consider  is  this, — whether. 
In  the  matter  ^jjen  this  suit  was  pending,  Mr.  Stubbs  oould  himself 
Hall.        create  his  own  act  of  bankruptcy,  by  an  affidavit,  going 
~      ,      upon  the  very  state  of  accounts  in  respect  of  which  he  has 
argument      invoked  the  equitable  jurisdiction,  and  make  that  act  the 
ground  of  an  act  of  bankruptcy  against  the  defendant  in 
equity.  It  is  but  a  circumstance  in  that  view  of  it;  it  may 
or  may  not  turn  out  to  be  true.     It  would  not  alter  the 
view  of  the  thing,  supposing  it  did  not  come  up  to  the 
statement  in  your  petition.     You  assert  yourself  to  be 
thoroughly  solvent,  and  that  there  is  no  other  creditor 
except  the  person  who  takes  the  fiat  out.     If  it  does  not 
come  up  to  the  fact  it  makes  very  little  difference ;  but 
if  it  does  it  is  a  circumstance  which  is  very  strong. 
It  would  be  a  very  strong  proposition,  to  say  that  a  com- 
mission would  stand  on  an  act  of  bankruptcy  so  created.] 
— They  have  instituted  a  suit   against  Mr.  Hidlj   for 
the  purpose  of  taking  the  partnership  accounts,  and 
to  recover  the  balance  found  due.     Mr.  HaU  is   per- 
fectly willing  that    that    suit   should  proceed,  and  to 
meet  them  in  a  &ir  way.    He  does  not  dispute  their 
right  to  the  shares,  nor  does  he  or  Mr.  MauU  dispute 
that  the  company  have  a  lien  on  the  shares,  but  he  insists 
that  as  between  him  and  Mr.  Mouli  the  transaction  is 
good;  he  says  this: — ^^  Mr.  MovU  gave  me  two  bills  of 
exchange  for  a  large  amount,  for  above  9,0002.,  and  this 
sale  between  him  and  me  is  good,  and  there  is  a  consi- 
Credit  given  to   deration  for  those  bills.    Those  bills  were  entered  to  my 
oi^^?^    credit  at  the  time  of  the  transaction,  and  I  have  been 
afterwards  with-  kept  in  ignorance  till  you  delivered  me  an  account.   You 

credit  me  with  them  in  the  first  instance;  but  now  I  find, 
when  you  deliver  my  account,  you  strike  out  those  items 
of  account,  and  you  strike  out  the  credit,  and  charge 
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me  with  the  whole  amount."  And  in  his  answer  in  the 
Court  of  Exchequer  he  insists  on  the  same  defence : — <^  I 
am  willing  to  pay  you  any  thing  which  maybe  fairly  found 
due  between  us."  If  the  master,  on  taking  the  accounts, 
is  of  opinion  that  you  are  not  bound  to  give  me  credit 
for  those  bills,  I  will  pay  you  the  balance ;  but 
till  that  is  determined,  you  have  no  right,  and  it  is 
an  unjust  proceeding,  after  having  given  me  credit 
for  those  bills,  —  which  were  not  removed  from  my 
credit  till  long  after  they  became  due,  when  Mr.  MouWs 
circumstances  had  changed,  and  I  had  no  longer  a 
security, —  it  is  not  a  fair  thing  that  you  should  now 
withdraw  them."  But  then  this  bill  is  filed  on  the 
25th  of  May,  and  those  proceedings  are  still  pending. 
Under  all  the  circumstances  detailed,  even  supposing  on 
the  points  of  law  the  Court  should  not  be  with  us, 
swearing  as  he  does  that  he  does  not  owe  more  than  5/. 
in  the  world,  except  this  debt,  and  what  he  may  be  in- 
debted to  his  solicitor, — looking  at  the  securities, — look- 
ing at  what  may.be  coming  to  him  upon  the  winding  up 
of  these  affairs,  those  persons  acting  on  behalf  of  the 
joint  stock  banking  company  have  proceeded  against 
this  gentleman  in  a  harsh,  vindictive,  and  oppressive 
manner;  and  this  Court,  having  the  power  of  regulating 
its  own  process,  will  not  allow  a  fiat  so  issued  under 
these  circumstances  to  be  proceeded  with.  If  the  Court 
should  on  the  first  point  of  law  have  any  doubt,  we 
trust  they  will  allow  us  tp  try  the  question  at  law. 

The  Chief  Judge  : — That  you  might  have  if  it  is 
not  superseded. 


1838. 

Ex  parte 

Hall. 

Id  the  matter 

of 

Hall. 


At  the  close  of  this  day's  argument,  as  the  Court 
would  not  be  able  to  sit  again  till  the  following  Tuesday, 
the  20th  November,  and  the  meeting  for  the  choice  of 
assignees  was  advertised  for  Monday  the  19th,  con- 
siderable discussion  took  place  as  to  what  should  be 


Petitioner's 
argument 
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1838.  clone  in  reference  to  that  meeting.  Ultimately  the  Court 
"~~^  decided  that  that  meetins  should  be  proceeded  with, 
H^LL.  especially  in  order  to  test  the  truth  oF  the  petitioner's 
In  the  matter  statement  of  owing  no  other  debts  than  that  claimed 
Hall.  by  the  company,  and  to  see  what  steps  the  company 
would  take. 


Fetitioner's 
argument. 

C.  of  R. 

N(w.  20. 


It  now  appeared  that  the  meeting  for  the  choice  of 
assignees,  intended  to  take  place  on  the  19th,  at  the  re- 
quest of  the  petitioning  creditor,  and  on  the  gi'ound  of 
the  pendency  of  this  petition,  was  adjourned  by  the  com- 
missioners till  the  24th  instant ;  and  by  another  memo- 
randum of  the  commissionei^  it  appeared  that  no  cre- 
ditors attended  at  that  meeting  on  the  19th  to  prove, 
except  the  officers  of  the  bank,  who  declined  to  prove 
pending  this  petition. 


Respondent's         Mr.  Swonstofif  Mr.  Wtghtmati,  and  Mr.  Bacon^  for  the 
*'^"  Northern  and  Central  Bank,  the  respondents: — 

When  the  inspectors  were  appointed  by  the  Bank  of 

England,  that  which  we  charge  to  have  been  a  clandestine 

transaction  between  Mr.  HaU  and  Mr.  MouU  was  first 

brought  to  light.     It  was  in  January  1837  that  the  di- 

Credit  giren  to   rectors  first  discovered  the  attempt  of  Mr.  HaU  to  get 

Unely.  nd  of  the  900  shares,  and  cast  the  burthen  of  them  on 

Mr.  MouU.  The  only  officer  of  the  bank  who  knew  any 
thing  of  the  matter  was  Mr.  Lyk  the  accountant,  whose 
duty  did  not  connect  him  in  any  way  with  it.  No  entry 
was  made  in  the  company's  books,  except  in  a  private 
note  by  Lyle.  None  of  the  forms  required  by  the  deed  of 
partnership  were  observed,  nor  were  the  fees  of  transfer 
paid.  The  bill  and  note  paid  as  a  consideration  by  MouU 
ought  to,  and^  if  the  transaction  had  been  fair,  would 
liave  gone  into  the  bank  to  the  credit  of  HalTs  account; 
but  this  was  never  done.     Finding  this  state  of  things 
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to  exist, — this  secret  attempt,  on  the  part  of  a  director,  to  1 838. 

relieve  himself  of  the  responsibility  which,  as  a  director,  — 

he  was  bound  to  bear, — ^the  inspectors  refused  to  recog-  Hiu.L. 

nize  the  transaction.     In  January  1837  Moult  and  Hall  ^"  ^^^  matter 

had  repeated  meetings,  the  result  of  which  was,  that  this  Hall. 

transaction  was   completely   undone.     Moult    received  " 

Respondent's 

back  the  bill  and  the  note.  Nothing  needed  to  be  done  argument, 
in  the  books  of  the  bank  in  order  to  make  HaU  appear 
to  be  what  he  was^  as  between  the  bank  and  him,  and  as 
between  MouU  and  him,  the  owner  of  these  shares, — 
nothing  required  to  be  done,  except  the  correction  of 
that  entry  which  the  officer  of  the  bank  had  improperly 
made  in  the  private  book  kept  between  him  and  HaU, 
That  entry  was  accordingly  corrected,  and  the  regular 
course  of  business  would  have  been  to  make  a  corre- 
sponding correction  in  the  pass  book ;  but  Hall  never 
would  permit  the  corresponding  alteration  in  the  pass 
book  to  be  made.  In  January  HaU  resumed  the  osten- 
sible ownership  in  these  shares ;  and  in  his  own  petition 
he  states  a  document  which  then  passed  between  him  and 
MouUi  dated  the  2dd  of  January  1837 ;  the  sum  of  which 
is,  that  in  consideration  of  HaU  having  consented,  as 
between  MovU  and  HaU^  to  rescind  the  transaction, 
MouU  will  indemnify  HaU  against  tlie  consequences. 
And  then^  on  the  2 1st  November  1837,  which  is  two 
days  before  the  date  of  this  letter  from  Mr.  Motdt, 
Mr.  HaU  executes  the  deed  of  assignment.  The  inspec- 
tors being  appointed  early  in  the  month  of  January 
1837,  and  looking  into  the  affairs  of  the  bank,  it  became 
necessary  to  bring  before  the  bank  the  condition  of  these 
shares;  and  to  inquire  who  was  the  owner  of  them. 
The  transaction  between  MouU  and  HaU  was  previously 
a  secret.  HaU  was  then  called  upon  as  the  owner  of 
1^445  shares;  and,  after  an  inefTectual  attempt  to  obtain 
the  ratification  of  the  sale  to  Moult,  he  acknowledges 
Vol.  I.  E  E 
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Hall. 

Respondent's 
ar^^unent. 


1838.        his  liability;   lie  acts  as  owner;  he  only  gives  these 

shares  as  security  for  the  debt,  and  takes  from  Moult  an 

Hall.        indemnity ;  and  yet  the  whole  of  the  case  that  has  been 
In  the  matter  ^pgued,  except  the  debt  of  the  bank,  consists  in  this, 

that  Mr.  Hall  has  not  had  credit  for  this  bill  and  note, 
amounting  to  9,000/.  It  is  true,  he  does  not  bring  into 
his  petition  this  deed ;  but  he  does  bring  into  his  petition 
this  indemnity  from  MouU,  which  would  afford  some 
warrant  for  such  a  mode  of  proceeding  in  this  case. 

As  between  Mr.  Hall  and  the  bank,  there  is  an  ascer- 
tained balance  of  15,000/.  and  upwards ;  the  minimum  of 
the  debt  due  from  him  is  15,000/.,  and  the  extent  beyond 
that  remains  matter  of  uncertainty.  The  bank,  as  your 
Honours  have  been  told,  was  in  a  state  of  embarrass- 
ment and  pecuniary  difficulty.  Mr.  Hall  had  been  an 
active  director  of  the  bank,  and  he  was  a  large  debtor  at 
this  time,  as  he  still  continues.  It  appears  on  the  affi- 
davit, that  application  after  application  was  made  to 
Mr.  Hall  to  render  this  security  available,  and  he  would 
not  do  it;  he  refused  the  dividend  warrants  on  the  shares 
in  other  companies  which  he  had  assigned;  he  would 
not  permit  the  trustees  to  i-eceive  a  part  of  the  divi- 
dends; in  short,  the  security  was  rendered,  by  Mr.HalFs 
contumacy,  utterly  fruitless  and  inoperative  to  the  bank, 
and  it  is  so  to  this  moment.  The  bank  was  then  advised 
to  take  measures  for  compelling  payment  of  this  large 
debt  due  from  their  debtor,  in  order  to  enable  tliem  to 
pay  what  was  due  to  their  creditors.  An  action  was 
commenced,  but  no  sooner  was  it  commenced  than  the 
bank  learned  that  Mr.  Hall  intended  to  interpose  a 
technical  difficulty.  Advice  was  taken,  and  the  result 
was,  the  bank  was  advised  the  technical  difficulty  could 
not  be  overcome  in  the  then  state  of  the  law,  and  the 
action  was  discontinued. 

In  August  1837  an  application  was  made  to  Hall  for 
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further  security.     This  deed  of  January  preceding  hav-        1838. 

ing  been  fruitless,  a  further  security  was  required ;  and 

accordingly,  in  August  1837,  Mr.  Hall  deposited  with         Hall. 

the  bank  the  title  deeds  of  certain  estates  of  which  he  ^"  ^^®  matter 

of 

was  the  owner.     The  security  remained  fruitless;   no        Hall. 
advantage  could  be  got.     Then  the  bank  were  advised    „        ^    , 

^^     ,  '^^  Respondent*! 

to  file  a  bill  in  the  Court  of  Exchequer,  in  order  to  argument. 
make  that  security  available.  The  bank  had,  on  the 
settlement  of  accounts,  a  liquidated  demand  of  15,000/. 
The  bank  always  dealt  with  that  as  a  liquidated  de- 
mand, and  proceeded  with  the  account  as  between  the 
bank  and  Mr.  Hall  entirely  on  that  footing.  They 
wanted  ready  money  to  discharge  the  debts  of  their  cre- 
ditors, and  yet  Mr.  HalPs  whole  policy  was  to  defeat 
the  beneficial  operation  of  the  security  which  he  had 
given.  The  suit  was,  therefore,  instituted  in  the  Court 
of  Exchequer,  as  equitable  mortgagees,  praying  a  decla- 
ration that  they  were  cntided  to  a  security  on  the  pro- 
perty for  the  whole  amount  which  should  be  found  due 
from  Hall  to  them.  It  prayed  an  account  of  what  should 
be  found  due  from  Hall  to  them,  and  it  prayed  the  ordi- 
nary process  of  the  court,  a  sale  or  foreclosure,  in  order 
to  make  the  security  available.  Does  that  open  the 
account?  Does  it  annul  the  transaction  between  the 
parties  ?  The  object  of  it  is  to  enforce  tlie  security  on  the 
real  estate,  and,  as  incident  to  that,  to  have  an  account 
taken.  Wliy  may  not  the  account  be  taken  upon  this 
ascertained  balance?  On  the  ordinary  reference  to  take 
the  accounts  there  would  be  a  declaration  not  to  disturb 
settled  accounts;  there  might  be  a  case  to  surcharge  and 
falsify,  but  that  suit  no  more  opened  an  account  than 
it  did  if  it  had  consisted  of  a  bond  for  mere  principal 
and  interest.  [Sir  George  Rose:  —  There  has  been  a 
meeting  held  for  the  choice  of  assignees,  and  the  commis- 
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1838.        sioners  have   made  a  memorandum   that   no  creditor 

'  proved,  and  that  tliere  has  been  no  choice  of  assignees. 

Hall.         How  do  you  propose  this  account  to  be  taken  ?     With 
In  the^raatter  ^h^m ?-]_ With  the  assignees.     We  were  not  bound  to 

Hall.  choose  them  yesterday.  Put  this  case:  Supposing  it 
„  ,  ,.  were  now  clear  that  A.  was  the  only  creditor  that  the 
argument.  trader  had;  that  he,  ex  concessiSj  confessed  A.  was  the 
only  creditor^  and  the  trader  owes  10,000/.;  or  put  it, 
that  there  is  an  unliquidated  account  between  them ;  will 
any  man  say  that  if  that  trader  commit  an  act  of  bank- 
ruptcy it  is  not  competent  to  A.  to  issue  a  fiat  because 
he  is  the  only  creditor  ? 

Suppose  he  is  a  creditor,  and  his  debt  is  in  such  posi- 
tion that  he  cannot  vote  in  the  choice  of  assignees,  is 
that  a  reason  why  there  should  be  no  fiat  ?  The  fiat 
is  valid.  The  mode  of  working  it  is  only  matter  of 
arrangement.  [Sir  George  Rose:  —  Supposing  there 
bad  been  any  other  act  of  bankruptcy,  different  from 
that  which  has  been  occasioned  by  your  own  act,  holding 
this  man  to  bail,  and  getting  security,  your  proposition 
would  follow  into  a  state  of  circumstances  under  which 
you  would  be  entitled  to  deal  with  him  in  bankruptcy. 
I  have  stated  that  again  and  again.  The  difficulty  that 
presses  me  is,  how  far  you  can,  in  the  pending  suit 
which  is  going  on,  the  object  of  which  is,  upon  your  own 
admission,  to  take  ai^  account  of  the  debt,  and  release 
the  securities,-^how  far  you  can  create  an  act  of  bank- 
ruptcy upon  which  you  are  to  put  the  whole  train  of 
bankruptcy  into  operation.  You  may  take  it  for  granted, 
that  if  there  had  been  an  act  of  bankruptcy  independently 
of  yourself,  and  not  occasioned  by  yourself,  you  might 
have  had  a  commission  twenty  times  over  if  you  had 
thought  fit] — Assuming  it  was  competent  to  Mr. SttAbSy 
for  this  part  of  the  argument,  to  issue  this  fiat,  and  that 
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he  lias  proceeded  regularly^  there  was  nothing,  either  in        1838. 

the  nature  of  the  case,  or  the  previous  proceedings  of        ^ 

the  bank^  which  deprived  them  of  that  right.  This  suit  Hai.l. 
in  the  Court  of  Exchequer  was  instituted  before  the  sta-  ^°  '^^  matter 
tute  of  1  &  2  Vict.  c.  1 10.  was  passed.  Neither  the  parties 
themselves  nor  their  advisers,  in  framing  that  suit,  or  in 
addressing  their  attention  to  the  rights  of  the  parties,  or 
the  remedies  which  they  sought  at  that  time  to  invoke, 
could  Have  foreseen  the  altered  position  in  which  they 
would  stand  a  few  months  afterwards.  In  the  manner 
in  which  this  suit  is  framed  it  does  very  great  credit 
to  the  skill  of  the  pleader  who  framed  it,  for  he  has 
so  exactly  adapted  his  machinery  to  its  purpose  that  it 
is  impossible*  to  raise  a  doubt  with  regard  to  the  nature 
of  the  proceedings  and  the  intention  of  the  parties  in  that 
instance.  It  cannot  be  pretended  that  they  were  seeking 
to  have  a  general  account  taken,  and  to  open  the  account. 
They  were  enforcing  a  security ;  and,  in  order  to  enforce 
the  security,  it  was  necessary  that  an  account  should  be 
taken ;  but  there  was  nothing  in  that  proceeding  which 
varied  the  principle  on  which  the  account  should  be 
taken,  namely,  that  there  was  a  liquidated  balance  up 
to  a  certain  point;  that  this  gentleman  having  given 
an  equitable  mortgage  as  a  security  for  the  whole  balance 
which  was  due  from  him,  the  ordinary  remedy  was,  that 
there  should  be  a  declaration  for  a  foreclosure  and  sale, 
and  an  application  of  that  security  according  to  one  of 
the  forms  of  proceeding  towards  the  reduction  of  the 
balance ;  but  there  was  nothing  in  that  proceeding  to 
vary  the  position  in  which  the  parties  stood  as  creditors, 
with  an  ascertained  debt.  The  suit  being  still  depend- 
ing, and,  either  shortly  before  or  shortly  after  the  answer 
of  the  defendant  had  been  put  in,  the  statute  of  the 
1  &  2  Vict.  c.  110.  s.  8.  passing,  that  provided  a  new 
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1838.        act  of  bankruptcy;  and  supposing  that  all  the  requi- 

"        sites  had  been  observed,  and  that  there  had  been  a  good 

Hall.        &ct  of  bankruptcy  constituted,  the  question  is,  whether 

In  the  matter  ^j^^  j^^^jj j^  ^^  ^^  liberty  to  take  advantage  of  this  act ; 

Hall.  whether  they  could,  having  regard  to  the  state  of  the 
'  7^  ,  accounts  between  them,  and  having  regard  to  what  had 
argument.  been  done  between  them,  and  also  to  the  state  of 
Mr.  HalTs  property,  and  the  state  of  the  other  demand 
against  him, — whether  it  was  competent  to  the  bank  to 
take  that  proceeding  against  him,  which  this  statute  was 
designed  to  enable  any  of  her  Majesty's  subjects  to  take. 
It  is  difficult  to  understand  why  there  should  be  the 
slightest  impediment.  It  is  true  that  this  is  a  new  pro- 
ceeding, but  still  it  is  not  new  in  principle.  There  were 
many  compulsory  acts  of  bankruptcy;  indeed  the  greater 
part  of  them  were  compulsory.  The  true  theory  of  an 
act  of  bankruptcy  is,  that  it  must  be  compulsory ;  a 
voluntary  act  of  bankruptcy  is  a  novelty,  and  rather  an 
inconsistency.  [Sir  George  Hose : — You  must  apply  the 
same  principle  to  any  act  of  bankruptcy  occasioned  by 
yourself.] — Suppose,  instead  of  this  act  having  passed,  the 
law  of  arrest  had  remained,  it  is  quite  clear  the  pendency 
of  the  suit  would  not  have  prevented  the  bank  arresting 
this  gentleman,  and  pix>ceeding  at  law.  [Sir  John  Cross : 
— You  could  not  have  arrested  him  as  the  law  then  stood.] 
—Supposing  imprisonment  for  debt  had  not  been  abo- 
lished, and  the  law  of  arrest  had  remained,  it  is  quite  clear 
it  would  have  been  competent  to  this  bank  to  ari*est  this 
gentleman ;  if  he  had  not  been  in  a  condition  to  provide 
bail,  and  he  had  laid  in  prison  the  proper  time,  there 
would  have  been  an  act  of  bankruptcy ;  and  what  would 
have  prevented  the  issuing  a  fiat  on  that  act  of  bank« 
ruptcy  ?  [Sir  George  Hose :  —  It  strikes  me  that  the 
instance  you  put  is  the  same  instance  which  you  are  dis- 
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cussing  here.    If  you  had  arrested  him  upon  an  account,       1838. 

and  you  were  at  the  same  time  proceeding  for  the       

balance  of  account,  —  your  alleged  balance, — you  would  Hau. 
have  excluded  him  from  getting  bail,  and  have  driven  ^°  ^^^  matter 
him  to  an  act  of  bankruptcy.  It  is  the  same  question  Hall. 
which  we  are  discussini;  here.  The  defendant  says,  you  ^  ,  . 
are  proceeding  in  a  court  of  equity,  and  therefore  it  is  ai^umeot. 
to  be  assumed  against  you  that  it  is  an  equitable  debt. 
You  say  that  you  have  security  for  your  debt,  which 
being  realized,  will  reduce  your  debt,  and  leave  it  a 
matter  of  account  between  you.  You  then  take  upon 
yourself  legal  proceedings,  to  say  that  the  balance  of 
that  account  is  an  amount  which  excludes  his  giving 
security  for  that  debt.  That  is  the  way  you  drive  him 
to  an  act  of  bankruptcy.] — We  do  not  come  to  a  court 
of  equity  merely  because  it  is  an  equitable  debt.  [Sir 
George  Rose : — I  do  not  say  you  do,  but  being  there  it  is 
an  equitable  debt.] — We  came  there  to  make  the  secu- 
rity available  for  the  l^al  and  for  the  equitable  debt. 
There  is  no  estoppel  to  prevent  us  saying,  that  ours  is 
a  legal  debt.  We  have  a  security,  for  which  we  want 
the  aid  of  equity,  and  come  to  a  court  of  equity  for  that 
aid.  We  also  apprise  the  court,  that  in  addition  to  this 
legal  debt  we  have  an  equitable  debt,  and  then,  accord- 
ing to  the  process  of  that  court,  its  officer  would  be 
instructed  to  ascertain  what  is  the  amount  due  to  us^ 
not  changing  the  character  of  the  debt.  There  can  be 
no  doubt  in  the  case  put  The  arrest  is  either  unlaw- 
ful, or  it  is  a  foundation  for  an  act  of  bankruptcy.  If 
it  is  ail  unlawful  arrest,  then  there  is  no  act  of  bank- 
ruptcy. No  one  will  say  it  is  an  unlawful  arrest.  If  it 
is  a  lawful  arrest,  there  is  an  act  of  bankruptcy.  Who- 
ever heard,  where  there  is  a  good  act  of  bankruptcy,  a 
fiat  was  to  be  superseded  because  that  act  of  bank- 
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1838.       ruptcy  had  been  compelled  by  legal  process  to  enforce 

the  demand  of  a  legal  debt  ?     That  is  this  case. 

Hall.  Supposing  an  application    had   been   made  by  the 

In  the  matter  officer  of  this  company,  and  there  had  been  the  ordinary 

Hall.        absenting  or  denial,  can  any  one  deny  that  is  an  act  of 

'     T        bankruptcy  ?     [Sir  George  Rose : — I   wish  you  would 

argument       addrcss  yoursclf  to  the  difficulty  that  presses  me.    I  do 

not  in  the  least  challenge   the  validity  of  your  com-* 

mission,  or  your  right  to  sue  out  your  commission,  with 

all  its  legal  incidents.     I  only  want  you  to  apply  the 

principle  upon  which  tlie  Court  deals  where  the  conv- 

mission  is  looked  upon  as  the  process  of  the  Court.] — 

Valictityofiiat    Here  is  a  fiat  sued  out,  the  legal  validity  of  which  is 

considered  in  ^-         j        rr«L         •  -.   j      r  i 

the  view  of  its  Unquestioned.  Ihere  is  no  case  suggested  of  an  abuse 
^'f'uf  *"  **"^^  of  tb®  process  of  the  Court ;  there  is  no  case  suggested 
the  Court  or      of  an  illegitimate  purpose.  [The  Chief  Judge: — They 

otlierwise.  ^     i     ^  n 

suggest  that  your  purpose  was,  not  to  get  payment  of 
your  debt  (for  of  that  there  could  be  no  doubt),  but  for 
the  purpose  of  displacing  him  as  one  of  the  trustees  of 
this  company,  and  also  from  being  assignee  under  any 
other  bankruptcy;  that  is  suggested  on  the  face  of  the 
petition;  it  is  directly  alleged  as  the  sole  ground  for 
suing  out  this  fiat] 
Quare,  wiiether      gir  George  Bose : — I  do  not  doubt  in  the  least  you 

a  partnerha^ing      .n  i 

filed  a  bill  Will  explain,  and  get  rid  of  all  the  difficulty  which 
pinner  to  t^e  P^esscs  upon  you  with  regard  to  your  commission*  Con- 
AD  account  has   ceding  that  it  is  a  good  commission  at  law,  I  want  you 

nOv  eiecieo  nis  ^^ 

remedy,andpre-  to  deal  with  tlic  difficulty  wliicb  prcsscs  upou  me,  as  to 
from  suing'out  ^^  being  an  abuse  of  the  process  of  the  Court  to  suffer 
a  fiat  under  the  such  a  commission  to  stand.     You  have  ffiven  a  focti* 

7  G.  4.  c.  46.  ,  ^        ^  o 

and  1  &  2  Viet   Standi  SO  to  deal  with  it.      You  say  yours  is  a  legal 

debt ;  you  come  into  a  court  of  equity  for  a  legal  debt, 
dealing  with  equitable  circumstances  as  affecting  the 
legal  debt.     This  legal  debt,  which  you  are  so  endea- 
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vouring  to  work  out  by  the  machinery  of  a  court  of       1838. 
equity,  you  are  likewise  proceeding  to  recover  in  a  court        ■^— 
of  law.    I  believe  I  am  stating  the  practice  of  a  court  of        Hall. 
equity  correctly  when  I  say,  that  it  would  be  a  matter  ^^  *^®  matter 
of  course  in  that  court  to  send  it  to  the  master  to  con- 
sider whether  you  are  proceeding  for  the  same  matter, 
and  if  you  were,  you  would  be  put  to  your  election.     If 
there  was  any  doubt  that  that  which  you  were  proceed- 
ing for  at  law  was  for  the  same  object  as  you  were  pro- 
ceeding for  in  equity,  unquestionably  what  you  are  pro- 
ceeding for  in  bankruptcy  is,  to  recover  the  whole  amount 
of  your  debt,  and  to  obtain  an  order  to  get  your  securities 
realized.     Is   not  this  Court,  therefore,  to  deal  in  the 
same  mode  with  a  party  who  is  proceeding  for  the  same 
object  in  three  difierent  courts?     I  cannot  put  out  of 
sight  that  you  get  into  this  Court,  dealing  with  your 
equitable  debt,  which  you  make  the  subject  of  your 
equitable  suit     That  is  one  of  the  things  which  presses 
upon  me.     If  it  had  stood  where  there  was  no  other 
property  but  what  was  comprised  in  your  own  security 
it  would  place  it  beyond  any  doubt.     I  should  like  to 
know,  before  I  give  an  opinion  on  such  a  state  of  things, 
who  the  other  creditors  are ;  because  this  Court  looks  at 
a  commission  of  bankruptcy  as  a  process,  not  of  the 
petitioning  creditor  only,  but  the  other  creditors;   be- 
cause it  is  material  to  see  what  other  creditors  are  to  be 
benefited    by  the    proceeding  which  you  have    taken 
here,  having  already  two  other  proceedings  directed  to 
tlie  same  object.     But  if  you  are  to  go  on  here  with 
regard  to  getting  your  property  sold  and  your  account 
taken,  and  if  the  state  of  the  proceedings  tells  us  that 
there  are  no  creditors  or  other  persons  who  have  an 
adverse  title  to  you^  how  is  this  commission  to  be  car- 
vied  on  for  the  only  object  for  which  it  can  be  fairly 
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1838.        carried  on?  How  is  your  account  to  be  takeut  and  how 

**^        is  this  property  to  be  sold  under  the  bankruptcy? 

Hall.        Therefore  I  wish  it  to  be  looked  at,  not  with  r^ard  to 

In  the  matter  ^^  validity  of  the  commission,  but  how  this  Court  will 

Hau.        consider  its  process  ought  to  be  dealt  with.     It  strikes 

■  me^  the  question  is  whether,  after  haying  gone  to  the 

argument.       choice  of  assignees,  and  before  the  fiat  is  opened  at  all, 

you  ought  not  at  once  to  be  sent  to  your  election,  to  say, 

whether  you  will  proceed  in  bankruptcy,  equity,  or  law. 

Mr.  Swantionj  Mr.  JViffhtmonj  and  Mr.  Bacon : — 

With  great  submission,  your  Honours  will  find  that  is 

Qtumne,  whether  a  total  uovelty.    We  are  here  on  a  question  to  supersede. 

superee^ 'the    ^  ^^  ^^^  bound  to  elect,  neither  this  nor  any  court 

right  of  election  ^f  equity  Can  want  means  of  doins  justice^  and  takinir 

of  remedy  ean  ^      •^  o  j  ^  o 

be  considered,     cafc  that  its  process  b  not  abused.     We  are  here  upon 

this  question,— Was  this  fiat  lawfully  issued  ?  That  is  not  a 
point  of  election.  We  are  to  answer  that,  and  to  satisfy 
your  Honours  that  it  was.  If  it  was^  then  there  may  or 
may  not  arise  other  considerations.  [The  Chief 
Judge  :  —  It  does  appear  to  me  that  that  is  the  point. 
I  think  you  may  take  it  that  the  commission  is  lawfully 
issued.  The  question  is,  whether  it  ought  to  besu£fered 
to  remain,  on  equitable  groimds,  and  with  regard  to  the 
process  of  the  Court.]  [Sir  J.  Cross :  — You  must  not 
understand  that  the  whole  Court  think  this  was  lawfully 
issued.] — To  account  for  the  action  to  which  reference 
has  been  made,  that  action  was  brought  as  incidental  to 
the  proceedings  under  this  statute.  We  were  not  war- 
ranted in  anticipating  that  Mr.  Hall  would  commit  an 
act  of  bankruptcy ;  he  might  have  given  a  bond.  The 
obligation  which  that  statute  imposes  upon  the  debtor  is, 
^not  to  commit  an  act  of  bankruptcy,  but  to  give  a  bond. 
What  is  to  be  the  condition  of  the  bond  ?  Why  it  is 
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conditioned  for  the  payment  of  such  sum  or  sums  as       1888. 
shall  be  recovered  in  any  action  or  actions  which  shall        •— — 
have  been  brought  or  shall  hereafter  be  brought  for  the        Hall. 
recovery  of  the  same.     The  action  brought  was  one  to  ^^  ^^  matter 
which  the  proceeding  under  this  act  had  reference;  so        Hall. 
that,  so  far  from  this  fiat  and  this  action  being  proceed- 
ings  as  to  which  there  should  be  election,  the  action     w^ment. 
was  incident  to  the  proceedings  out  of  which  the  fiat 
originates,  and  of  course  there  is  an  end  of  the  action. 
With  regard  to  the  suit,  that  is  another  matter.     That  The  pendencj 
suit  was  instituted  for  a  limited  purpose;  not  for  an  2be^xdieqtter. 
account,  but  to  have  the  security  made  available;  and 
as  incident  to  that,  to  have  an  account  in  that  court. 
But  whether  there  is  a  case  for  election  between  that 
suit  and  the  fiat  is  not  at  all  now  the  question  before 
the  Court.    [Sir  George  Bose :  — If  under  the  old  law 
you  had  a  suit  in  equity  going  on,  and  an  action  in 
which  yon  had  arrested  the  bankrupt,  and  had  him  in 
custody,  and  then  yoa  became  the  petitioning  creditor, 
and  struck  the  docket,  would  not  the  bankrupt  have 
been  entitled  to  come  here  immediately,  to  be  dis- 
charged from  that  action?]^ If  we  came  to  prove  he 
would. — [Sir  George  Bose : — The  act  of  parliament  does 
it  without  any  proof.    The  law  does  not  look  to  the  case  PetitioDing  cre- 
of  the  petitioning  creditor  only,  but  it  looks  to  the  credi-  abandon  apend- 
tor  whose  suit  in  equity  or  action  at  law  is  determined  {"«  ■*^^"  **- 
by  some  other  person  becoming  petitioning  creditor; 
and  then  it  says,  if  such  a  person  comes  in  to  prove  he 
can  only  prove  by  abandoning  his  action  or  his  suit  in 
equity.     I  apprehend  that  no  person  could  petition  for 
a  commission  of  bankruptcy  if  he  was  going  on  in  law 
or  equity  without  abandoning  the  latter  remedies.] — 
With  regard  to  the  action,  it  was  merely  incidental  to  the 
proceedings  of  the  fiat ;  and  as  for  any  security  which 
Mr.  Hall  can  require  against  the  prosecution  of  that 
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1838.        action,  to  prevent  it,  we  have  not  the  slightest  intention 
^  of  prosecuting  it :  it  was  only  as  incidental  to  the  opera- 

Hall.  tion  of  the  eighth  section  of  the  1  &  2  Vict.  110.  that  that 
In  the  matter  action  was  brought.  [Sir  Oeorge  Rose :  —  We  know 
Hall.  nothing  of  that ;  we  find  the  action  has  been  brought.] — 
■"T"  ,  With  regard  to  the  suit  in  equity,  if  not  commensurate 
argument,  with  the  fiat,  it  would  be  commensurate  with  an  order 
upon  the  fiat  to  have  the  account  taken  with  regard  to 
that  equitable  mortgage,  and  to  have  it  sold.  Assuming 
the  validity  of  this  fiat,  there  can  be  no  difficulty  in  the 
just  administration  of  it;  for  if  it  should  happen  that 
the  petitioning  creditor  is  the  only  creditor,  if  it  should 
happen  that  he  votes  alone  in  the  choice  of  assignees, 
and  if  he  chooses  himself  assignee,  and  if  it  should 
be  most  improper  that  that  gentleman  so  choosing  him- 
self assignee  should  settle  his  account  with  himself^ 
nothing  can  be  nK>re  easy  than  for  the  justice  of  this 
Court  to  be  called  upon,  and  to  interpose.  The  bank- 
rupt, the  party  interested  in  the  settlement  of  the 
account,  would  be  undoubtedly  heard  in  this  Court  to 
have  such  a  regulation  made  that  the  accounts  should 
be  fairly  taken.  It  is  not  necessary  for  us  to  trouble 
the  Court  with  the  argument  that  the  nature  of  the 
debt  is  an  unliquidated  balance  of  account  [The 
Chief  Judge  :  —  Certainly  not.]^Neither  would  the 
relation  of  partnership  be  any  impediment  to  issuing 
the  fiat.  That  is  clear.  There  are  cases  from  the 
time  of  Lord  Hardwiche^  and  there  are  some  cases 
in  this  Court, — ex  parte  Grazebrooke  (a),  where  proofs 
were  ordered,  and  an  arrangement  was  made,  with  regard 
to  some  of  the  proofs,  that  the  dividends  should  be  paid. 
[The  Chief  Judge  : — That  was  a  question  of  proof.]  — 


(«)  2Dca.i  Ck,  186. 
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No  doubt^  but  it  is  equally  clear,  that  upon  the  legal        1838. 
foundation  of  proof  the  commission  might  stand.     The         ' 
case  of  Flower  v.  Herbert  (a),  before  Tjord  Hardwicke,  is        Hiox']  ^ 
the  case  of  a  petitioning  creditor's  debt.     [The  Chief  ^^  ***®  matter 
Judge: — That  is  a  case  where  the  partnership  had        Hall. 
ceased. before.] — ^Lord  Hardwicke  there  says,  "  Besides,        — 
the  debt  of  the  petitioning  creditor  arises  on  account,      argument 
which  I  know  not   how   can   be   determined  without 
taking   that  account,    and  which  cannot  be  taken  in 
an  action  at  law.   Under  all  the  circumstances,  therefore, 
I  shall  not  let  this  action  proceed  to  trial  immediately." 
Then  he  says,  <^  A  debt  on  account,  though  not  liqui- 
dated, is  a  foundation  for  a  commission  of  bankruptcy." 
[Mr.  Anderdon: — Not  a  partnership  debt.] — A  part- 
nership debt  would   make    not  the  least    difference. 
Nothing  can  be  more  clear    than   that  the  relation 
between  the  parties  would  not  prevent  the  issuing  of  the 
•commission.     [The   Chief  Judge:— To    be  sure  it 
would,  because  then  there  would  be  only  an  equitable 
debt.]— The  liquidation   makes  it  then  a  legal  debt. 
[The  Chief  Judge  :— You  are  talking  about  an  un- 
liquidated debt.    You  are  not  keeping   to  the  same 
point.] — There  may  be  a  liquidated  debt,  part  of  an 
unliquidated  account,  and  the  unliquidated  account  may 
or  may  not  be  an  equitable  debt,  but  will  not  prevent 
a  part  of  that  debt  being  a  legal  debt.     [The  Chief 
Judge: — If  there  is  a  legal  debt  to  the  amount  of 
100/.  it  will  not  prevent  the  party  taking  out  a  com- 
mission for   that  lOOL   because  there   was  a   further 
unliquidated  debt.] — That   is   what   we   contend   for 
here. 

.  Now  we  will  call  your  Honours  attention  to  the  par-  Actofhank- 
licular  act  of  bankruptcy.    In  conformity  with  therequi- 

(a)  2  Vet.  326. 
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183a  sites  of  the  statute  1  &  2  Vict,  a  1 10.  s.  18.,  no  difficulty 

has  been  presented  with  regard  to  tliat  act  of  bankruptcy, 

Um.^  except,  Ist,  the  officer  before  whom  the  affidavit  was 

In  the  matter  g^om ;  next,  the  entitling  the  affidavit;  and,  3d,  whether 

Hall.  Mr.  Siubba  is  an  individual  competent  for  this  purpose  to 

""~  represent  the  bank.    [The  Chief  Judge  : — The  point 

lien>onaeDt^ 

argument.  was,  whether  he  appeared  to  be  a  competent  person  on 


the  face  of  the  affidavit ;  not  whether  he  was  so  in  fact.| 
The  affidaTFi^  He  swears  ^  he  is  one  of  the  registered  public  officers  of 
^^7suffi^  certain  persons  united  in  copartnership  by  the  name  of 
^Site*offiw**  *^®  Northern  and  Central  Bank  of  England,  for  the  pur- 
to  sue?  pose  of  carrying  on  the  business  of  bankers^  under  the 

provisions  of  and  pursuant  and  according  to  the  statute," 
&c  What  more  could  he  show  ?  [Sir  John  Cross : — 
Could  he  not  say  that  his  name  was  returned  to  the 
stamp  office  in  pursuance  of  the  act?] — We  apprehend 
he  need  not.  The  validity  of  his  appointment  does  not 
depend  on  what  is  stated  in  the  affidavit*  It  might  de- 
pend on  the  return.  [Sir  John  Cross : — This  affidavit 
constitutes  the  act  of  bankruptcy ;  must  it  not  then  be  as 
perfectly  made  out  as  any  other  act  of  bankruptcy  that 
ever  occurred,  and  must  it  not  be  at  least  as  perfect  an 
affidavit  as  any  that  was  ever  made  ?  Look  at  the  affi- 
davit, and  see  if  it  discloses,  on  the  face  of  it,  either  that 
this  is  a  company  within  the  provisions  of  the  act,  or 
that  the  individual  who  makes  the  affidavit  is  authorised 
pursuant  to  that  act  of  parliament] — He  states  the  fact, 
that  this  b  a  copartnership  within  the  provisions  of  that 
act  [Sir  John  Cross : — No ;  he  says  it  is  united  '^  for 
the  purpose"  of  being  so  formed ;  but  whether  they  con- 
sist of  more  or  less  than  six  persons  the  affidavit  does 
not  show,  nor  that  the  list  of  members  has  been  filed  in 
the  stamp  office,  prior  to  which  they  cannot  carry  on 
business.  The  act  7  Geo.  4.  c.  46.  authorizes  the  consti- 
tution of  banking  companies  consisting  of  more  than  six 
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partners ;  but  it  requires,  by  section  4  (a),  that  before  such        1 838. 

partnership  shall  carry  on  any  business  they  shall  return  to        

the  stamp  office,  (among  many  other  things,)  a  list  of  the        Hall. 
names  of  the  members,  and  a  list  of  the  names  of  all  the  '■*  ^**®  matter 
officers  being  members^  with  a  description  of  the  offices        Hall. 
to  which  they  are  appointed.     Now  does  thb  affidavit  , 

show  upon  the  face  of  it  that  this  is  a  company  formed     af^^umenu 
pursuant  to  that  act,  carrying  on  business  as  such,  or 
does  it  show  that  this  party  had  his  name  returned  as  an 
officer  of  that  society  ?] — The  description  of  plaintiff,  in 
actions  which  are  numerous  under  this  statute,  is  such 
as  is  found  in  this  affidavit.     [Sir  John  Cross  : — You 
must  recollect  this  is  for  a  different  purpose.    This  is  to 
create  an  act  of  bankruptcy.] — [Sir  George  Base : — The 
only  question  is^  whether,  before  the  act  of  parliament^ 
the  description  would  have  done  to  have  held  him  to 
bail.] — [The  Chief  Judge  : — It  goes  further  than  what 
has  been  stated.  It  not  only  states  that  he  was  one  of  the 
copartners,  but  that  he  was  ^  duly  constituted ''  for  the 
purpose  of  suing  on  behalf  of  the  copartnership.     Does 
not  that  embrace  all  the  ingredients  necessary  ?] — This 
is  the  ordinary  form  in  actions  at  law;  the  affidavits  are 
all  in  this  form.    [The  Chief  Judge: — The  primary 
object  of  this  affidavit  is,  not  to  establish  an  act  of  bank- 
ruptcy, but  to  compel  the  party  to  give  security.]    [Sir 
John  Cross  ;«— The  act  of  bankruptcy  could  not  have 
been  good  without  that  affidavit,  and  the  act  of  bank- 
ruptcy therefore  consists  of  two  incidents;  an  affidavit 
of  debt  by  the  creditor,  and  a  de&ult  in  the  debtor. 
The  debtor's  default  is  admitted ;  but  that  does  not  give 
validity  to  the  affidavit.     The  default  being  admitted, 
the  act  of  bankruptcy  depends  entirely  upon  the  suffi- 
ciency of  the  affidavit] — It  is  not  the  frame  of  the 
affidavit,,  but  its  truth .  which  is  in  question.     No  one 

{a)  See  this  section,  post,  Appendix. 
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1838.        doubts  that  he  holds  the  required  character.     The  ooly 

objection  is,  it  is  not  sufficiently  stated.     If  that  which 

Hall.        ^fere  not  true  were  stated  that  would  not  give  validity 

In  the  matter  ^  tjjg  ^^t  of  bankruptcy.     [Sir  John  Cross :— It  would 

Hall.        at  law,  but  not  in  equity,  if  it  was  untrue.     But  on  the 

^        ,  question  of  sufficiency  we  must  examine  if  it  would  be 

Respondenl's 

argumeDt.  Sufficient  at  law,  and  deal  with  it  accordingly.  The  com- 
pany, by  the  affidavit,  are  united  for  the  purpose;  but  do 
they  carry  on  business^  and  are  they  established  for  that 
purpose  ?  That  might  be  said  truly  of  three  or  more 
persons  who  had  it  in  contemplation  to  form  such  a 
society.]** Your  Honour  will  consider  that  the  object  of 
the  affidavit  is,  not  to  compel  an  act  of  backruptcy,  but 
to  induce  the  debtor  to  give  security. 

As  to  the  other  objections  to  the  form  of  the  affidavit, 
viz.,  the  party  before  whom  it  is  made,  and  the  title,  we 
understand   the    Court   has    already  decided   there   is 
The  objection      nothing  in  them. 

pany^^budness        ^^^  ^^  ^^  remaining  objection,  that  ^v.Stiibbs  was 
va$camedon     „q^  ^j^^  proper  party  to  take  this  proceedinir  because 

in  oontravention  u     r        r       ^  r  o 

of  the  bank        the  company  carried  on  business  in  contravention  of  the 

charter. 

act,  as  the  Court  has  already  observed,  that  it  should  do 
otherwise,  was  no  condition  precedent.  The  only  state- 
ment as  to  what  is  called  a  contravention  is  this:  — 
<<  that  although  it  was  first  intended  to  carry  on  the 
business  of  the  company  pursuant  to  the  provisions  of 
the  act,  yet  in  the  month  of  May  1835  the  company 
established,  and  continued  till  February  1837,  an  office 
in  Charlotte  Row,  London,  where,  by  means  of  Mr.  Cos- 
sets  as  their  agent,  and  in  his  name,  they  carried  on  the 
business  of  bankers,  contrary  to  the  act,  &c.,  and  the 
petitioner  insists,  by  reason  thereof  the  company  are  not 
entitled  to  sue  and  be  sued  in  the  name  of  any  public 
registered  officer."  Surely  the  bankrupt  will  not  be 
allowed  to  supersede  the  fiat  on  that  ground,  he  having 
been  an  active  director  in  the  management  of  those 
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transactions.    But,  beyond  that,  the  3  &  4  Will.  4.  c.  98.        1838. 
repeals  that  part  of  the  T  Geo.  4.     The  difference  is        ""^ 

.  ,  Ex  parte 

between  banks  of  issue  and  banks  not  of  issue.     More-         Hall. 

over,  Mr.  Stvbbs  was  not  appointed  till  after  February,  '"  ^^  matter 
when  it  is  supposed  these  illegal  transactions  took  place.        Hall. 
But    there    is   no   ilWality   as    the   law   now   stands.     ^  '  , 

[The  Chief  Judge  :-~You  are  relieved  from  that  part  argument, 
of  the  argument,  as  to  its  nullifying  the  whole  pro- 
ceedings of  the  company.  It  prohibits  their  doing  it, 
and  excepts  out  of  the  licence  given  to  the  company  any 
power  of  carrying  on  business  as  bankers  in  London.] 
Mr.  Siubbs  is  then  a  person  properly  authorized  to 
represent  the  company.  Under  the  7  Geo.  4.  c.  46.  s.  9. 
he  is,  we  say,  the  proper  individual,  and  empowered 
to  issue  a  fiat.  It  is  said  that  we  cannot  take  advan- 
tage of  the  7  Geo.  4.  If  we  could,  then  undoubtedly 
Mr.  Stubbs  is  entitled  to  proceed,  because  that  expressly 
authorizes  the  issuing  a  petition  to  found  a  commission. 
We  are,  therefore,  compelled  to  resort  to  the  act  of 
1  8c  2  Vict.  c.  96. ;  and  they  say  that  is  not  co-extensive 
in  its  operation.  The  first  section,  they  say,  applies 
only  to  '^  suits  and  actions,  or  other  proceedings  at  law  or 
in  equity,"  and  that  a  petition  to  found  a  fiat  is  not  a  pro- 
ceeding at  law  or  in  equity.  [Sir  John  Crass : — Then  the 
only  way  in  which  the  question  arises  is  this, — that  the 
9th  section  of  the  7th  Geo.  4.  expressly  says,  that  the 
officer  shall  be  authorized  to  found  proceedings  in  bank- 
ruptcy, and  to  carry  them  on,  which  this  clause  of  the 
1st  &  2d  Victoria  omits  to  do.  Now,  the  former  act  had 
given  all  those  powers  of  bringing  actions  and  suits  in 
equity,  and  carrying  on  proceedings  at  law,  yet  never- 
theless it  superadds  a  power  to  the  officer  to  prosecute  in 
bankruptcy.  The  latter  act,  they  say,  does  not  give  an 
authority  to  prosecute  in  bankruptcy  as  against  a  part- 
ner, and  is  therefore  confined  to  proceedings  at  law  and 
Vol.  I.  F  F 
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1838«        in  equity.] — It  is  not  so  clear  that  we  are  not  warranted 
in  proceeding  by  7  Geo.  4.  c.  46. ;  for  there  is  by  means 
of  that  deed  of  January  1837  such  a  liquidation  of  the 
In  the  matter  j^i,^^  n^d  such  a  foundation  of  a  right  of  action,  without 

any  reference  to  the  subsequent  suit,  that  it  would  be 
within  the  meaning  of  the  ninth  section.  [Sir  John 
Cross: — The  argument  is,  that  the  1  &  2  Victoria  gives 
to  the  officer  no  authority,  except  merely  to  represent  the 
parties  in  suits  at  law  or  in  equity,  and  other  proceedings.] 
— But  we  submit,  in  die  first  place,  that  under  the  act  of 
the  7th  Geo.  4.  it  is  competent  for  us  to  proceed ;  and  the 
words  of  die  act  of  Victoria  are  alone  sufficient  to  war- 
rant the  officer  in  becoming  a  petitioning  creditor  upon 
a  fiat  It  seems  in  the  recital,  that  that  act  in  a  very 
concise  manner  summed  up  the  operation  of  the  ninth 
section  of  the  7  Geo.  4. ;  and  the  manner  in  which  it  is 
summed  up  is,  that  it  represents  the  former  act  to  have 
enacted  that  all  actions  and  suits  against  any  persons  who 
might  be  at  any  time  indebted  to  any  such  copartner- 
ship, carrying  on  business  under  the  provisions  of  the 
said  act,  and  all  other  proceedings  at  law  and  in  equity 
to  be  instituted  on  behalf  of  any  such  copartnership 
against  any  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  copartnership  or 
otherwise,  for  recovering  any  debts  or  enforcing  any 
claims  or  demands  due  to  any  such  copartnership,  or 
for  any  other  matter^  and  so  on,  should  be  taken  by  the 
officer.  But  that  certainly  would  be  a  very  incorrect 
summary  of  the  enactment  in  the  former  act,  unless  the 
words  are  understood  to  include  the  proceedings  in 
bankruptcy,  which  they  very  well  may,  because  if  we 
are  to  read  proceedings  at  law  or  in  equity  as  including 
proceedings  in  bankruptcy  there  is  an  end  to  the  ques- 
tion. That  we  are  warranted  in  so  reading  them, 
unless  diere  is  some  very  strong  reason  to  the  contrary, 
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GtUhrie  v.  FUk  (a)  is  an  authority.     In  that  case  tliere        1838. 
had  been  a  private  act  of  parliament,  the  words  of  which         " 
were  very  strict  and  particular,  and  after  reciting  the         Hall. 
constitution  of  the  insurance  company,  it  was  enacted  ^^  ^^^  matter 
that  all  actions  and  suits  to  be  commenced  or  instituted        Hall. 
by  or  on  behalf  of  the  said  society,  against  any  person  or         _^^ , 
persons,  or  body  politic  or  corporate,  should  and  law-      argument, 
fully  might  be  commenced  or  instituted  and  prosecuted 
in  the  name  or  names  of  the  secretary  or  secretaries  for 
the  time  being  of  the  society,  as  the  nominal  plaintiflP  or 
plaintiffi,  for  and  on  behalf  of  the  society,  and  so  on ;  and 
the  converse  proceeding  might  be  instituted  against  him 
or  them.     How?     As  defendant  or  defendants.     But 
are  not  proceedings  at  law,  actions  and  suits  where  they 
are  to  be  plaintifis  and  defendants?     Now,  before  that 
case  came  before  the  court  of  law  it  was  before  Lord 
EUon.  {b)     Lord  Eldoffs  attention  was  called  to  that 
very  point;  and  his  Lordship  says,  ^* Looking  at  the 
section  of  this  act  in  which  the  power  to  bring  actions 
in  the  name  of  the  secretary  is  connected  with  the 
words  plaintiff  or  plaintiffs,  it  might  seem  difficult  to 
'  extend  it  to  the  taking  out  of  a  commission  of  bank- 
ruptcy; but  I  wish  that  question  to  remain  open  at 
law,  unprejudiced  by  my  acceding  to  the  prayer  for 
amendment.^'     So  that  no  one  can  doubt  that  Lord 
Ndari^  impression  was,  that  unless  those  words^  <<  actions 
or  suits,"  had  been  connected  with  the  word  ^<  plaintiff/* 
they  were  meant  to  include  proceedings  in  bankruptcy. 
But,  when  the  attention  of  the  Court  of  King's  Bencli 
was  called  to  this  case,  it  is  manifest  throughout  that 
their  Lordships  proceeded  upon  the  particular  inten- 
tion of  the  l^islature.     They  did  not  mean  to  lay  down 

(a)  SB.4rC.  178 ;  SD,Sf  R.24;  3  Stark,  153. 
(h)  Ex  parte  Guthrie,  1  G.  S^  Jam.  245. 
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any  definition  of  terms,  and  to  lay  down  what  was  to  be 
included  or  excluded  according  to  technical  accuracy  of 
speech,  but  meant  to  put  a  particular  construction  upon 
a  particular  statute ;  all  they  did  was,  to  hold  that  the 
private  act,  giving  power  to  the  secretary  to  bring  an 
action  or  suit  as  a  plaintiff,  or  to  represent  the  company 
in  an  action  or  suit  brought  against  them  as  defendants, 
did  not  warrant  his  appearing  as  petitioning  creditor  in 
bankruptcy ;  but  it  is  quite  clear  Lord  EUon  thought 
that  even  those  words  would  have  been  sufficient,  unless 
they  had  been  qualified.     [The  Chief  Judge  : — The 
objection  in  that  case  was,  that  the  officer  was  not  autho- 
rized by  that  particular  act  of  parliament  to  represent  the 
company  as  petitioner  for  proceedings  in  bankruptcy. 
The  7th  Geo.  4.  expressly  gives  to  the  officer  of  the  co- 
partnership banking  company  under  that  statute  power 
to  be  a  petitioner.    And  then  there  would  still  be  another 
question,  not  as  to  his  being  the  proper  person  to  repre- 
sent the  company,  but  whether  the  company,  by  them- 
selves or  their  officer,  could  sue  out  a  commission  of 
bankruptcy,  or  effectually  prosecute  an  action  at  law, 
under  the  first  section;  and  the  act  of  Victoria  is  to 
relieve  the  company  from  those  difficulties.] — Precisely 
so;   and  your  Honour   having  so  put  it   we  do  not 
think  it  necessary  to  trouble  you  further  on  that  point, 
and  trust  your  Honours  will  be  of  opinion  that  there  is 
no  warrant  for  this  application  to  supersede  the  fiat. 


The  reply. 


Mr.  Anderdon  in  reply : — 

The  word  <<  proceeding  "  in  that  part  of  the  act  refers 
to  the  consequences  of  actions,  namely,  execution^  and 
those  other  legal  consequences  to  which  that  clause  ex- 
pressly applies.  It  is  therefore  in  vain  to  say  that  you  can 
apply  it  to  a  commission  of  bankruptcy.  The  words  of 
the   act   of  parliament  are,  ^  suit  or  action,  or  other 
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proceeding  at  law  or  in  equity;"  and  I  have  tlie  great        1838. 

authority  of  Lord  Eldon  for  laying  down  the  propo-         

sition,  that  a  commission  of  bankruptcy  is  a  proceeding  Hall. 
sui  generis  J  which  can  only  be  authorized  in  its  conse-  '"  '^®  matter 
quences  by  express  and  specific  enactments.  Is  there  Hall. 
not  to  be  any  set  off  in  respect  of  the  right  this  gentle- 
man  has  to  contribution  from  the  other  members,  or  to 
an  account  of  the  share  of  profits  ?  That  is  not  con« 
tended ;  and  yet»  if  the  conclusion  is  to  follow,  in  this  or 
any  other  bankruptcy,  supposing  the  fiat  to  have  been 
sued  out  by  a  stranger,  the  proposition  is,  the  bank  may 
put  down  15,000/.  on  account  of  their  debt,  without 
giving  any  account  for  his  share  of  the  profits,  or  show- 
ing that  the  other  members  of  the  society  have  con- 
tributed as  they  were  bound  to  do.  From  the  words  of 
tlie  fourth  clause  (a)  of  the  7  0. 4.  the  statute  contem- 
plated a  difficulty  supervening  from  dealing  in  bills  of 
exchange,  or  in  banking  accounts,  independent  of  the 
general  accounts  between  partners.  The  inconvenience 
to  be  struggled  against  was,  that  the  principal  part  of 
the  business  of  these  joint  stock  bank  companies  was 
carried  on  through  the  medium  of  accounts  kept  by  their 
own  proprietors  and  shareholders.  Then  the  state  of 
the  law  arose  under  the  former  act  of  parliament,  that  a 
company  could  not  sue  their  partner  at  all.  What  was 
die  obvious  good  sense  of  tlie  statute  ?  That  in  respect  of 
those  transactions  in  regard  to  their  own  individual  mem- 
bers, where  they  are  quasi  customers,  the  company  shall 
have  the  same  rights  as  against  their  other  customers ; 
that  in  respect  to  discount  of  bills  of  exchange,  or  loans 
of  money,  they  should  not,  in  an  action  brought  for 
those  things,  implicate  the  partnership  account.  But 
if  the  proposition  contended  for  be  correct,  the  com- 

{a)  See  the  clause,  post,  Appendix. 
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1838*        pany  could  oome  in,  and  insist  upon  proving  their  dd>t^ 
_  without  takinir  the  accounts,  which  must  be  administered 

Ex  parte  °       .  . 

Hall.        to  arrive  at  the  ultimate  conclusion.     This  company  have 

In  the  niatter  ceased  to  carry  on  their  business  as  an  operative  bank 
Hall.  from  the  very  time  when  that  deed  was  executed  in 
-.  .  January  1 837.  The  words  of  the  act  clearly  show,  they 
must  be  a  company  in  existence,  and  carrying  on  their 
concerns  as  a  company ;  because  the  eighth  (a)  section  of 
the  7  Geo.  4th,  which  is  most  material  to  this  case,  with 
reference  to  the  affidavit,  expressly  empowers  partner- 
ships CBTtymg  on  their  business  under  the  provisions  of 
the  act  of  parliament.  Therefore,  where  do  we  find  in 
any  one  of  these  proceedings  any  allegation  that  the 
company  are  carrying  on  business?  They  are  a  partner- 
ship, so  far  as  the  relation  is  not  dissolved  between  them 
until  they  have  wound  up  their  affairs,  but  they  are  not 
a  partnership  carrying  on  business  under  the  provisions 
of  this  act,  for  they  carry  on  no  business  at  all.  If, 
upon  the  construction  of  the  act,  the  conclusion  be,  that  a 
banking  concern  cannot  sue  out  a  fiat  against  its  partner 
upon  the  foundation  of  the  existence  of  an  unlimited 
demand  founding  itself  with  reference  to  the  capital, 
what  a  monstrous  injustice  it  would  be  to  allow 
Mr.  Siubbs,  who  is  the  representative  of  many  hundred 
persons,  none  of  whom  have  contributed  their  quota  to 
these  shares,  to  enable  them  to  prosecute  Mr.  HaB,  for 
the  purpose  of  making  him  pay,  without  showing  that 
the  other  partners  who  are  suing  him  have  paid  in 
their  proportion  ?  and  yet,  if  tlie  proposition  be  correct^ 
either  by  proof  under  that  bankruptcy,  or  by  any  other 
proceedings,  they  are  to  go  into  the  bankruptcy,  and 

administer   this  fund  so  that  the   accounts  are  never 
to  be  taken  in  the  way  I  express.     If  they  have  a  right 

(n)  See  the  clause,  post,  Appendix. 
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to  sue  out  a  commission  for  15,000/.|   they  have  a        1838. 

right  to  prove  for  the  15,000/.    If  the  proposition  be         

correct,  the  proceeding  will  exclude  the  possibility  of  hIil/ 
doing  more  than  going  in  and  proving  the  debt,  without  ^^  the  matter 
the  usual  incidents  of  partnership  debts  following;  Hau. 
namely,  that  you  shall  take  an  account.  But  it  is  a 
well  known  principle  in  partnership,  not  only  that  you 
cannot  prove  in  competition  with  other  creditors,  but 
you  cannot  prove  at  all  until  you  have  taken  the  ac- 
count and  established  the  debt.  Therefore  these  parties, 
having  long  ago  instituted  a  proceeding  which  has  for 
its  object  to  take  the  account,  and  by  the  aid  of  a  court 
of  equity  to  make  their  securities  available  to  the  pay- 
ment, why  should  this  Court  carry  that  matter  further, 
and  deal  with  it  otherwise  than  upon  the  principle  of  a 
court  of  equity?  It  is  a  material  circumstance  to 
inquire  whether  the  conduct  of  the  party  is  such  as 
entitled  them  to  sue  out  a  fiat ;  because  the  Court  in 
many  cases,  as  in  ex  parte  Harcourt  (a),  will  control 
these  proceedings,  and  in  all  cases  of  partnership  it  will 
prevent  a  fiat  going  where  it  must  work  irremediable 
mischief.  I  fully  admit,  that  if  one  man  swears  an 
affidavit  against  another,  that  he  was  indebted  to  him  in 
15,O00A,  and  he  did  not  owe  him  I5d^  yet  if  that  man 
lies  in  prison,  and  fail  for  twenty-one  days  to  give  secu* 
rity,  no  objection  could  be  raised  to  that  as  an  act  of 
bankruptcy  as  to  third  persons,  and  that  nothing  would 
purge  that  act.  But  would  any  Court,  upon  a  fiat  sued 
out  by  a  person  who  swore  to  a  debt  of  15,000/.  for  the 
purpose  of  creating  that  act  of  bankruptcy,  tolerate  such 
a  proceeding  for  a  moment  for  his  benefit  ?  He  could 
not  be  permitted  to  take  the  benefit  of  a  thing  so  fraudu- 
lent.   The  utmost  extent  to  which  they  can  hold  this 


ia)  Ex  parte  Harcourt,  2  Rose,  20  J. 
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1838.  gentleman  responsible  is  5^000/.  Thdr  own  admission 
is,  that  their  securities  are  sufficient  to  meet  the  whole 

Hall.  demand  against  Mr.  Hallj  with  the  exception  of  5,000i. 
In  the  matter       There  is  another  mode  of  contesting  the  value  of  this 

Hall.  act  of  bankruptcy,  and  seeing  how  it  would  operate. 
There  is  to  be  a  mutuality.  Of  course,  if  he  kept  a  bank- 
ing account,  or  if,  on  the  other  hand,  he  held  a  bill  on 
the  general  partnership,  he  might  sue  or  be  sued.  But  it 
is  not  provided  here,  that  he  should  sue  one  of  the  direc* 
tors,  in  a  case  like  this,  for  his  share  of  the  profits,  or  his 
share  of  the  capital.  To  effect  that,  you  must  take  the 
partnership  account.  And  so  Lord  Eldon  has  said, 
over  and  over  again.  All  the  incidents  of  partnership 
belong  as  they  do  to  the  most  limited  partnership.  It 
was  conceded  by  the  other  side,  that  the  want  of  power 
to  sue  under  the  7th  George  4th  induced  them  to 
discontinue  that  action.  Under  these  short  words^ 
"  whether  members  or  otherwise,"  if  they  could  not 
bring  an  action  under  this  act  they  could  not  sue  out 
a  fiat.  Nor  does  it  follow,  that  because  nn  action  can 
be  brought,  therefore,  impliedly,  a  fiat  can  be  sued  out. 
There  is  a  technical  rule  in  the  court  of  equity,  and  in 
the  administration  of  bankruptcy,  requiring  a  legal  right 
of  action  at  law  to  constitute  a  debt.  Thence  it  is  in- 
ferred,— and  the  argument  is  built  on  that, — that  because 
<<  a  debt,"  or  <<  a  legal  debt,"  in  ordinary  cases,  is  a  con- 
vertible term  with  the  right  to  sue  out  a  fiat,  ergo^  it  is  a 
convertible  term  under  this  act  of  parliament  to  sue  out 
a  fiat,  because  you  can  bring  an  action.  It  would  by  no 
means  follow,  if  the  right  to  sue  out  a  commission  was 
incident  to  the  right  to  bring  an  action,  that  a  commis- 
sion ought  to  have  been  sued  out ;  but  it  was  held  in 
Guthrie  v.  Fish  (a),  for  the  purpose  of  taking  a  measure 


(fl)  5  D.  ^  i?.  24  ;  3  Banu  <^  C  178 ;  3  Stark,  153. 
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so  penal,  and  so  full  of  consequences  prejudicial  to  the        1838. 

partner,  that  an  express  enactment  must  exist.    Unless        "' 

the  Court  holds  that  the  statute  of  Victoria  goes  beyond         Hall, 

the  particular  object  in   view, — not  only  by  reason*  I"  ^^^  matter 

able  but  by  necessary  inference, — you  must  apply  the        Hall. 

same    doctrine:    that  inasmuch  as  the  whole  right  to        ~    "^  . 

proceed  against  parties   is  founded   upon    legislative 

enactment,  you  must  find  some  express  power  to  sue  it 

out     A  legal  right  might  be  founded  upon  the  existing 

account,  because  an  action  of  debt  might  be  maintained ; 

and  it  is  every  day's  practice  to  bring  an   action  for 

money  had  and  received  on  an  account  stated,  and  you 

make  out  what  you  can  in  the  matter  of  account.     The 

mere  circumstance  of  its  being  unliquidated  has  nothing 

to  do  with  it.     The  question  is,  whether  the  relation  of 

partnership  is  such  that  it  excludes  the  right  of  action. 

No  fiat  sued  out  by  one  partner  against  another  can  be 

good  either  in  law  or  equity.    Ex  parte  Uaroourt  goes  to 

both  these  points. 

Now  the  last  point  is  one  which  does  appear  to  me 
to  be  free  from  diflBculty  or  doubt  The  fallacy,  so  often 
urged  upon  the  Court  by  the  other  side,  was,  that  this 
aflBdavit,  under  the  act  for  abolishing  imprisonment  for 
debt,  was  an  aflBdavit  of  debt,  and  nothing  more  than 
an  aflBdavit  of  debt  That  is  not  a  just  representation  of 
the  result  of  the  act  of  parliament,  because  the  aflBdavit 
is  the  very  thing  on  which  the  act  of  bankruptcy  must 
be  founded.  An  aflBdavit  of  debt  did  not  require  to  be 
sworn  by  a  creditor ;  his  clerk,  or  any  body  in  a  con- 
dition to  swear  as  to  his  belief,  was  in  a  condition  to 
make  that  aflBdavit,  and  to  justify  the  arrest.  But  shall 
it  be  said  that  an  act  of  parliament,  which  had  particular 
regard  to  the  welfare  of  the  community  at  large,  by 
abolishing  what  was  considered  to  be  most  oppressive, 
^-namely,  arrest  for  debt,  —  should  be  considered  as 
creating  new  and  increased  facilities,  by  creating  an  act 
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1838.        of  bankruptcy  altogether  difierent  from   the  former? 
-  Every  body  knows  affidavits  of  debt  were  usually  met 

H^L.        ^y  1>&>1  being  put  in,  in  the  first  instance.     The  courts 
In  the  matter  linked  at  that  mode  of  proceeding,  by  reason  of  the 
Haij«        hardship  of  arrest  for  debt;   and  when  they  came  to 
the  justification  of  bail,  after  a  considerable  lapse  of 
time^  then  came  the  time  when  the  question  was  raised 
as  to  the  solvency  of  the  parties.     In  this  case  the  Court 
contemplates  a  judicial  discretion  to  be   exercised    in 
r^ard  to  the  sufficiency  of  the  bail.     The  act  of  parlia- 
ment provides  expressly  for  giving  sufficient  security  to 
the  satisfaction  of  the  commissioners ;  and  therefore,  in 
this  case,  upon  notice  given  to  the  other  party,  they 
are    to  come  before   the  commissioner,  and  question 
and  investigate   the  sufficiency  of  that  bail.     I  can- 
not, therefore,  conceive  for  one  moment  that  it  could 
have  been  contemplated  by  the  legislature.    But  it  is 
sufficient  for  me  to  say,  it  is  not  by  this  act  of  parlia- 
ment intended  to  make  this  a  mere  affidavit  of  debt : 
for  what  is  it  the  statute  requires?     It  requires  that 
the  creditor  shall  be  the  person  to  make  the  affidavit; 
<<  shall  file  an  affidavit  or  affidavits  in  her  Majesty's 
Courts  of  Bankruptcy  that  such  debt  or  debts  is  or  are 
justly  due  to  him."     Why  "  to  him  ?"     That  is,  the 
person   making  the  affidavit.     [The  Chief  Judge  : — 
<<  To  him." — That  is   the  person   filing  the  affidavit. 
<*  The  creditor  or  creditors  shall  file,  and  the  affidavit 
shall  swear  there   is  a  debt   due   to  him   or  them;" 
namely,  the   creditor   or   creditors  who  shall  file  the 
affidavit.     The  subsequent  part  is  more  to  your  pur- 
pose, where  it   says  they  shall  swear,    <<  he  or  they 
verily  believe."] — And  by  taking  the  whole    context 
the  1  &  2  Vict,    through,  it  contemplates  that  the  creditor  shall  be  the 
appUes  onf  *  to    P^^^^^on  moving.     It  is  also  a  very  great  doubt  whether 
a  person  ac       this  act  does  uot  require  that  the  person  shall  be  a  present 
on  trade?  trader ;  because  it  does  not  speak  of  a  person  liable  within 
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the  meaning  of  the  bankrupt  laws^  but  of  one  who  is  a       .1838. 

trader.  I  conceive  that  the  affidavit,  not  entitled  in  any         

matter^  and  sworn  before  a  master  in  chancery,  is  no  Hall. 
affidavit  at  all  Take  the  analogy  which  I  have  heard  to  ^^  the  matter 
an  affidavit  of  debt  in  ordinary  cases.  Now  where  would  Hall. 
the  affidavit  of  debt  be  sworn,  and  before  what  authority  ? 
In  the  court  in  which  the  action  was  to  be  commenced. 
And  did  any  body  ever  hear,  or  venture  to  propound, 
that  an  affidavit  sworn  in  the  Common  Pleas  would  sup- 
port an  action  in  the  Court  of  King's  Bench ;  or,  to 
carry  it  still  further,  that  an  affidavit  before  the  master  in 
chancery  would  do  ?  Clearly  not  You  must  therefore 
make  your  affidavit  in  the  court  where  the  proceeding 
founded  upon  it  is  to  take  place.  I  admit  it  is  not 
necessary  that  you  should  entitle  it  in  the  Court  of 
King^s  Bench.  That  the  cases  show ;  and  why  ?  Be* 
cause  there  is  no  proceeding  initiated  at  the  instant  of 
time  when  you  make  it.  Therefore  I  do  not  complain 
that  this  affidavit  is  not  filed  in  the  Court  of  Bank- 
ruptcy. Take  it  that  this  affidavit  is  sworn  before  a 
magistrate,  or  sworn  before  the  judges  of  common  law, 
would  it  be  contended  that  upon  that  affidavit  an  in- 
dictment for  perjury  would  lie?  Incontestibly  not; 
no  more  than  an  affidavit  sworn  in  the  King's  Bench 
could  found  an  arrest  in  the  Common  Pleas,  which  it  is 
quite  clear  it  could  not.  Now  a  master  in  chancery  has 
no  authority  to  take  an  affidavit  any  more  than  a  magi»« 
trate,  except  that  he  takes  it  by  virtue  of  a  commission 
emanating  from  the  individual  in  whose  couit  those  pro* 
ceedings  are  taken.  Hence  the  authority  of  commissioners 
both  of  chancery  and  courts  of  common  law.  They  have 
a  del^ated  authority,  for  particular  purposes,  of  proceed- 
ing in  those  matters  to  take  this  kind  of  affidavit.  In 
every  indictment  for  peijury  it  is  a  material  allegation, 
and  every  precedent  avers,  that  he  was  diily  sworn  upon 
the  holy  gospel,  and  so  on,  and  that  the  party  before 
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1838.  whom  it  was  sworn  hod  authority  in  that  matter  to  take 

"  that  oath.     The  magistrate  would  not  have  authority  to 

Hj^l.  take  the  oath.  Tliat  will  not  be  contended  for  a  momenL 

In  the  matter  jf  j^.  ^^^  ^  contended  that  it  is  good  before  a  master  in 

Halu  chancery,  it  must  be  equally  contended  that  it  is  good 
-T  1  before  a  magistrate,  because  a  magistrate  has  as  much 
authority  as  the  master  in  chancery.  It  was  thought 
necessary,  in  framing  the  act  constituting  this  Court  (a), 
whereby  a  fiat  was  to  be  issued,  expressly  to  provide  that 
the  affidavit  should  be  made  before  a  master  in  chancery. 
But  there  is  no  pretence  for  saying  that  that  can  extend 
by  any  possible  implication  to  a  proceeding  entirely 
independent.  Nothing  is  more  familiar  to  us  all  than 
that  an  affidavit  sworn  before  an  incompetent  authority 
is  good  for  nothing ;  and  it  is  material  in  this  case,  be- 
cause^ if  a  bad  affidavit  be  sworn,  it  is  a  question  of  vital 
importance  to  the  constitution  of  the  fiat,  since  if  an 
indictment  for  perjury  could  not  be  founded,  of  course 
the  fiat  could  not  be  sustained.  They  are  correlative 
terms.  If  the  proceeding  is  to  be  initiated  in  a  particu- 
lar court,  and  the  affidavit  is  to  be  filed  there,  it  implies, 
ex  necessitate  rei,  that  it  is  there,  and  there  only,  that 
the  affidavit  is  to  be  sworn. 

With  reference  to  the  company  opening  an  office  in 
London,  their  not  doing  so  is  something  more  than  a 
posterior  condition  in  7  Geo.  4. ;  it  is  a  condition^pre- 
cedent,  which  is  coupled  and  goes  along  with  all  the 
acts;  and  companies  must  comply  with  the  two  pro- 
visoes, viz.,  that  they  shall  not  carry  on  business  in 
London,  and  that  they  shall  not  have  their  establish- 
ments  except  at  a  distance  of  sixty-five  miles  from  Lon- 
don. Again,  I  have  called  the  attention  of  the  Court, 
for  another  purpose,  to  the  9th  section ;  it  is  to  be  a 
partnei*ship  carrying  on  business,  &c.  ^'  under  the  pro- 

ia)  1  &  2W.4.  c.  56.  8.  13. 
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visions  of  this  act."  There  ought  to  have  been  in  the  1839. 
a£Bdavit  an  expression  the  effect  of  which  alone  would  "~~" 
give  them  power  to  sue;  because  if  they  are  not  carry-        Halu  ^ 

ing  on  business  under  the  provision  of  the  7  Geo.  4.  ^"  '**®  matter 
c.  46.,  of  course  they  cannot  sue,  because  they  must        Hall. 


engraft  that  portion  of  the  9th  section  of  it  upon  the        

statute  of  Victoria  to  make  sense  of  it ;  they  must  read 
both  together ;  and  we  cannot  imply  that  the  statute  of 
Victoria  meant  to  extend  any  interest. 

If  it  be  a  requisite  that  he  should  sue,  I  give  Mr.  Stubbs 
credit  for  his  cautious  abstinence,  in  thus  framing  his  affi- 
davit, whereby  he  says,  this  company  was  originally  con- 
stituted for  the  purpose  of  carrying  on  business ;  non  con- 
stat that  it  ever  did  take  one  step  to  carry  it  on ;  but  still 
less  can  it  be  inferred,  from  any  sound  reasoning,  that  it 
is  now  carrying  it  on.  As  to  the  idea  of  there  being  an 
estoppel  because  Mr.  HdU  was  a  co-director,  that  is  not 
the  question  here;  there  is  no  such  estoppel,  because 
this  is  a  pure  question  of  law.  It  might  as  well  be 
said,  that  because  a  party  chooses  to  contract  with  a 
company,  knowing  there  was  a  clergyman  in  the  situa- 
tion of  partner,  that  that  would  have  estopped  him. 

There  are  many  cases  which  show  that  in  all  pro- 
ceedings the  word  '^  duly "  is  not  sufficient,  when  the 
imputation  is  a  legal  consequence.  Therefore,  if,  without 
giving  the  particulars,  for  the  purpose  of  your  declara- 
tion, you  aver  that  A.  B.  is  ^*  duly  "  authorized  to  sue, 
that  is  not  enough ;  because  you  must  show  all  the  cir- 
cumstances whereby  the  inference  of  language  flowing 
from  the  word  ^^duly"  could  clearly  be  established. 
I  apprehend  this  affidavit  of  debt  (a),  stating  the  depo- 
nent to  be  duly  nominated,  &c,  such  officer  to  sue,  &c., 
is  mere  waste   paper ;    the  word  ^^  duly "   is  a  waste 


(«)  Ant^,  page  265. 
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1838.        word,  thrown  in,   no   doubt,  valeai  quaniuMy   as  the 

phrase  is,  but  at  the  same  time  not  carrying  with  it  any 

Hioxl  ^^  those  material  ingredients  which  are  always  matter  of 
In  the  matter  averment,  always  lying  within  the  knowledge  of  those 
Hall.  persons  who  are  to  apply  them*  And  I  submit,  that 
this  is  far  from  being  a  mere  proviso  within  the  words  of 
the  act  of  parliament.  If  any  action  or  any  indictment 
were  to  be  founded  upon  this  act  of  parliament,  it  would 
not  be  considered  a  condition  subsequent,  but  a  con- 
dition inherent,  to  be  ingrafled  on  any  pleadings  as  an 
obligation  upon  the  party  pleading. 

The  Chief  Judge  : — Though  I  entertain  very  little 
doubt  upon  the  questions  argued  before  the  Court,  yet, 
as  it  is  a  new  case,  and  as  there  may  be,  perhaps,  some 
difference  of  opinion  upon  some  portion  of  it,  the  Court 
will  take  time  to  deliberate  as  to  what  judgment  it  will 
pronounce. 

The  case  stood  for  judgment. 


Nov.  26,  The  Court  this  day  delivered  the  following  order. 

1838.  Sir  George  Rose: — 

The  judgment.       I  take  occasion  to  say,  that  the  opinion  which,  upon 

the  argument  of  this  case,  I  entertained, — that  the  fiat 
was  perfectly  valid,  that  the  trading  was  hardly  dis" 
putable^  that  the  petitioning  creditor's  debt  was  good, 
and  that  the  act  of  bankruptcy  was  good, — I  still  retain ; 
nor  shall  I  consider  it  necessary  to  say  any  thing  upon 
those  points  so  raised,  except  as  to  a  doubt  (and  I  be- 
lieve more  than  a  doubt)  entertained  in  the  mind  of  one 
of  my  colleagues  as  to  the  validity  of  the  act  of  bank- 
ruptcy. It  is  necessary  that  the  view  which  I  take  of  that 
part  of  the  case  should  not  be  left  in  any  doubt  in  the 
mind  of  the  Court,  as  to  the  principle  upon  which  I 
consider  it  ought  to  be  guided. 
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I  have  already  stated,  that  the  question  as  to  the  trading        1 838. 

not  being  good  is  a  matter  of  very  serious  discussion.    A         

case  was  alluded  to  in  which  this  Court  held,  that  a  party        HalL 
being  in  copartnership  in  trade  under  one  of  these  acts  of  '"  '**®  matter 
parliament  was  not  a  8u£Bcient  ground  to  make  him  a         Hall. 
bankrupt,  as  a  trader  (a),  and  it  was  disposed  of,  meeting   ^  7~j 
it  with  the  statement,  that  when  a  party  had  made  himself  a  fiat  cannot  be 
a  member  of  such  a  copartnership,  with  a  view  to  found  ™*a^^^iJJ^ 
upon  it  as  a  trading  a  fiat  in  bankruptcy,  it  would  not,  shares  in  a  joint 

,.      ^.  ^    1  .  .      ^  ^  .    ^   .       stock  bank  for 

upon  an  application  at  his  own  instance  to  mamtam  the  mere  pur- 
such  a  fiat,  be  considered  a  trading ;  yet  I  believe  the  ^jfn^^o*"*^ 
Court  did  leave  it  in  doubt  in  that  case;  but  as  against  found  a  fiat,  but 
the  party  sheltering  himself  from  the  consequences  of  sufficient  to 
such  a  trading,  at  the  instance  of  any  other  party,  it  was  fia"advrrSy'' 
held  to  be  a  sufficient  trading  to  maintain  a  fiat  against  aguost  such 
him.     That  disposes  of  the  argument  upon  the  trading.    Brundreu,  s  A/. 

With  regard  to  the  petitioning  creditor's  debt,  it  was  *  ^'  ^' 
put  properly  and  strongly  by  Mr.  Anderdonj  upon  those 
objections,  which  now  exist  as  strongly  as  ever,  and 
which,  independent  of  the  act  of  parliament  applicable 
to  this  case,  would  exist  as  strongly  as  ever,  against  a 
debt,  constituted  as  this  debt  is,  independent  of  the  act  of 
parliament,  being  made  the  foundation  of  a  fiat  as  the 
petitioning  creditor's  debt.  Nor  would  it  be  an  answer 
to  the  objections  so  put,  that  instances  have  occurred  and 
are  daily  occurring  in  which  a  partnership  debt  may  be 
the  foundation  of  a  commission  of  bankruptcy.  The 
proposition  would  be,  (constituted  as  these  parties  are, 
parties  with  other  people  in  a  general  concern,  to  which 
the  debt  is  or  is  not  due,  independently  of  the  act  of 
parliament,)  that  a  partnership  like  this  never  could 
stand  in  the  relation  of  debtor  and  creditor  of  any  indi- 
vidual, or  in  fact  in  any  relation  in  which  they  could 
maintain  a  commission  against  him.     We  are  therefore 


[a)  Ei  parte  Brundretf,  5  MonL  j-  Ayr,  50. 
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of  necessity  driven  to  the  act  of  parliament,  to  see  how 
far  this  fiat,  which  could  not  stand  independent  of  it, 
is  sanctioned  by  it.  Upon  that  part  of  the  case  the 
argument  seems  to  me  to  be  reduced  to  this;  namely, 
whether  the  act  of  parliament  has  used  language  which 
authorizes,  upon  a  fair  construction,  that  a  company  so 
circumstanced  may,  by  their  roistered  officer,  have  a 
commission  of  bankruptcy ;  and  whether,  if  there  be  any 
doubt  as  to  the  operation  of  the  language  which  the 
legislature  has  made  use  of,  and  the  object  of  the  act  of 
parliament,  and  the  remedy  and  benefit  to  be  accom- 
plished, the  act  does  not  require  that  that  construction 
should  be  given  to  it 

Now,  in  that  way  of  putting  the  test  upon  which  the 
act  of  parliament  is  to  be  construed,  it  appears  to  me, 
that,  in  the  first  place,  the  remedy  which  was  applied  to 
the  difficulty  existing  in  the  case  of  Guthrie  v.  Fisk 
would  have  gone  a  short  way  in  removing  that  which 
the  legislature  intended  to  remove,  if  it  had  not  given  a 
commission  of  bankruptcy,  not  merely  against  a  person 
who  might  not  be  connected  with  the  company,  but 
against  a  person  who  was  a  member  of  the  company.  The 
statute  has  made  use  of  that  circumstance  as  connected 
with  the  right  of  petitioning  or  with  the  right  of  suing; 
and  it  is  a  very  short,  but  to  my  mind  a  very  conclusive 
way  of  putting  it,  that  the  remedy  to  be  applied,  and  the 
facility  to  be  given  to  the  recovery  of  debts  by  a  company 
constituted  as  this  is,  must  be  very  short  of  that  which 
the  legislature  must  be  supposed  to  have  intended  to 
accomplish,  if  it  did  not  remove  a  technical  difficulty, 
merely  by  the  effect  of  which  a  partnership  was  to  be 
precluded  from  having  a  mode  of  recovering  a  debt 
against  a  member  of  that  partnership.  My  opinion, 
therefore,  is,  that  the  act  of  Victoria  enables  the  officer 
to  have  a  fiat  of  bankruptcy  against  any  of  the  members 
of  the  firm. 


The  judgmeal. 
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The  only  otlier  point  that  remains  with  regard  to  the        1838. 
validity  of  the  fiat  is  upon  the  act  of  bankruptcy ;  and 
having  looked  into  the  proceedings,  I  feel  no  hesitation         Hall. 
in  saying  that  in  my  mind  the  act  of  bankruptcy  is  ^"  ***®  matter 
thoroughly  and  completely  established   upon  the  pro-        Hall. 
ceedings ;  that  every  requisite  which  the  legislature  re- 
quired in  order  to  create  that  bankruptcy  has   been 
attended  to,  although  it  might  lie  open  to  the  observa-  Objection  as  to 
tion  tliat  there  is  part  of  it  proved  by  the  creditor  him-  sites  of  fiat  by 
self.     In  the  first  place,  we  know  bow  that  strict  rule  \^^]  ^^^ 
has  been  qualified  by  some  recent  decisions ;  and,  more- 
over, nothing  is  proved  by  the  creditor  which  would 
not  at  the  same  time,  and  to  the  fullest  extent,  be  a 
legitimate  inference  from  other  evidence  properly  ten- 
dered to  the  commissioner.     So  far,  therefore^  as  that 
objection  would  arise  from  what  is  put  on  the  af&davit 
itself,  it  was  only  necessary  to  deal  with  two  difficulties 
entertained  during  the  argument.     The  first  objection, 
though  I  confess  I  have  never  felt  the  weight  of  it,  went 
to  the  title  of  this  affidavit;  and  as  to  that  the  answer  is  The  title  of  the 
obvious :  that,  although  upon  the  construction  of  this  act 
of  parliament,  looking  at  it  as  process,  the  act  of  bank- 
ruptcy is  not  a  direct,  but  only  a  consequential  operation 
in  the  case, — looking  at  it  as  process,  it  might  have  been 
intended  that  the  affidavit  should  have  been  in  the  court 
where  the  action  was  actually  commenced  at  the  time, 
as  there  was  in  this  case,  or  with  reference  to  some  action 
-which  this  party  had  a  bond  fide  intention  of  bringing  at 
the  time ;  but  whether  or  not  that  was  the  intention  of 
the  legislature,  it  has  given  no  positive  direction  as  to  the 
place  where  the  affidavit  is  to  be  made  or  taken,  and 
therefore  it  leaves  it  open  to  general  principles  to  govern 
it  with  reference  to  the  subject  matter.    The  necessity  of 
the  affidavit  being  intituled  upon  a  particulifi*  subject  with 
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1838.        reference  to  the  purpose  for  which  it  was  taken,  never 

for  a  moment  could  be  required  in  the  instance  of  this 

Hall.        aflBdavit,  attending  to  the  scope  and  operation  of  the 

In  the  matter  affidavit  itself.     The  whole  effect  of  the  tide  is  com- 
of 

Hall.  prised  in  its  operaUon ;  and  no  person  who  was  served 
with  that  affidavit,  or  whose  attention  was  called  to  it, 
could  for  a  moment  mistake  that  it  was  an  affidavit 
taken  under  the  act  of  1  &  2  Vict.  c.  110.  s.  8.,  and 
intended  to  operate  for  the  purpose  of  that  act.  It  had 
occurred  during  the  argument,  and  I  think  the  difficulty 
was  removed  by  Mr.  Wtghtmany  that  an  affidavit  taken 
before  a  master  in  chancery  was  not  taken  with  that 
sanction  and  protection  against  perjury,  and  with  that 
propriety  of  taking  an  instrument  of  so  solemn  a  nature, 
which  the  legislature  must  be  presumed  to  have  intended. 
It  was  met  at  the  time  by  an  observation  which  appears 
to  me  to  have  its  full  and  deserved  force  now,  namely. 
that  if  this  is  to  be  looked  at,  as  it  may  be,  in  direct  opera- 
tion, as  part  of  the  code  of  bankruptcy,  and  if  you  look 
at  what  the  legislature  has  directed  to  be  done  with 
regard  to  the  proceedings  in  bankruptcy,  and,  further, 
if  you  look  at  what  is  the  anal<^us  practice  in  bank- 
ruptcy  with  regard  to  the  mode  in  which  evidence  taken 
before  a  master  in  chancery  is  received  for  all  purposes 
in  chancery,  it  did  not  require,  I  think,  any  further  way 
of  dealing  with  the  objections  so  put,  but  to  arrive  at  the 
conclusion  that  the  affidavit  taken  before  a  master  in 
chancery  was  properly  taken.  One  would  arrive  at  the 
conclusion  by  attending  to  die  positive  directions  of  the 
statute  in  pari  materia.  One  would  find  that  conclusion 
confirmed  by  attending  to  the  long  analogous  and  con- 
temporaneous practice  now  ripened  into  law*  I  shall 
advert  to  another  mode  presently ;  but  if  we  were  left 
without  any  tuch  clue  to  govern  us  as  to  the  person  who 
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was  to  take  the  affidavit,  the  principle  which  is  fumislied  1888. 
as  in  other  courts  with  regard  to  holding  to  special  bail  _. 
would  afford  an  easy  solution.  The  cases  I  refer  to  are  Hall. 
those  where  affidavits  were  made  before  a  judge  in  Ire-  ^  ^^^  ^ 
land,  or  before  a  consul,  or  officer  abroad.  It  has  been  Hall. 
met  by  the  objection,  that  this  is  not  the  mode  in  which  xbe  judsmeiu. 
bail  ou^t  to  be  taken  or  regulated ;  for  in  so  serious 
and  solemn  a  proceeding  as  holding  a  pei*son  to  spedal 
bail  there  ought  to  be  a  regular  and  strict  course  pur- 
sued ;  there  ought  to  be  certain  solemnities  and  secu- 
rities given  to  the  object  of  the  proceedings,  so  that  an 
indictment  for  perjury  might  lie  if  the  affidavit  prove 
untrue ;  and  it  is  idle  to  say  that  this  would  be  a  pro- 
ceeding upon  which  an  indictment  could  be  maintained. 
The  answer  given  is  open  to  this,  that  although  there 
might  be  in  strictness  a  difficulty  of  proceeding  upon  an 
indictment  for  perjury,  there  would  be  no  difficulty  in 
proceeding  as  upon  a  misdemeanor  for  an  attempt  to 
pervert  the  course  of  justice;  and  you  cannot  put  it  for 
the  bankrupt  that  it  is  a  process  which  is  to  be  looked  at 
as  process  tending  to  a  fiat,  which  it  is  not, — but  it  is  to 
be  looked  at  in  the  atractest  analogy  merely  as  a  substi- 
tute for  holding  to  bail.  The  argument  is  put  safely 
with  regard  to  that  protection  which  is  to  be  deduced 
from  an  indictment  for  perjury,  when  it  is  put  on  the 
footing  upon  which  courts  have  dealt  with  an  affidavit 
taken  in  the  mode  to  which  I  have  adverted.  When 
therefore  this  affidavit  came  before  the  commissioner, 
and  upon  that  affidavit  he  was  called  upon  to  exercise 
the  functions  which  the  legislature  has  given  him,  I 
apprehend  all  that  he  would  have  had  to  inquire  of 
himself  would  have  been  that  which  he  did  in  this 
instance :  Does  this  affidavit  come  to  me  with  that  cha- 
racter entiding  it  to  respect  as  an  assertion  made  deli- 
berately and  properly  before  a  person  who  is  competent, 
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1838.        and  is  in  the  habit  of  taking  these  statements,  and  wlia 
is  reco&:nised  in  courts  of  lustice?     Does  it  come  to  me 

Ex  parte  .         ^  .      ''  . 

Hall.         with  that  character  which  authorizes  me  to  govern  my 

In  the  matter  discretion  in  acting  upon  it  in  the  mode  I  am  required 

to  do  by  this  act  of  parliament  ?  I  can  only  say,  that  if 
this  affidavit  so  taken  had  come  before  me,  called  upon 
to  discharge  my  duty  I  should  have  acted  as  the  com- 
missioner has  done  in  this  instance ;  I  should  have  con- 
sidered (without  saying  how  far  an  affidavit  elsewhere 
taken  would  induce  me  to  pursue  the  same  course) — I 
should  have  considered  myself  as  safely  acting  under  the 
duty  imposed  on  me  by  the  1  &  2  Vict.  c.  110.  s.  8.  in 
exercising  the  discretion  which  I  was  called  upon  to 
exercise  with  regard  to  taking  the  security, — ^upon  that 
discretion  which  is  given  to  me.  How  far  any  com- 
missioner so  called  upon  to  exercise  his  discretion  upon 
such  an  affidavit  would  have  considered  it  within  his 
jurisdiction  or  ministerial  authority  to  consider  all  the 
circumstances  which  are  now  brought  forward  against 
this  fiat,  in  order  to  mitigate  that  security  which  he  was 
called  upon  to  apply  at  the  instance  of  the  party  asking 
for  it,  —  or  how  far,  those  circumstances  being  called  to 
his  attention,  he  would  have  thought  they  deserved  no 
mitigation  of  the  security  at  all,  —  it  is  not  for  me  now 
to  say.  How  far  he  would  have  considered  it  right,  in 
any  case  in  which  the  severity  of  this  affidavit  is  to  be 
pressed  to  the  conclusion  of  an  act  of  bankruptcy,  by 
means  of  the  party  being  incompetent  to  give  security 
to  the  required  amount,  —  how  far  any  commissioner 
may  find  it  within  the  scope  of  his  authority  to  look  to 
all  the  equitable  circumstances  by  which  he  might 
mitigate  the  amount  of  debt,  whatever  might  be  the 
result  of  the  action,  qualified  by  equitable  circumstances, 
it  is  unnecessary  to  say  further  now  than  that  in  this 
case  where  it  was  called  to  the  attention  of  the  com- 
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missioner  he  considered  it  a  case  in  which  h^  ought  not        1838. 
to  act  upon  it,  finding  the  security  was  an  amount  which        " 
the  party  was  unable  to  comply  with ;  and  the  result        Hall. 
lias  been  an  act  of  bankruptcy.  ^°  ^^  matter 

Such^  therefore,  is  the  state  of  the  law  with  regard  to  Hall. 
'  the  individual  who  now  seeks  to  supersede  this  commis- 
sion; and^  however  circumstances  may  be  pleaded  in 
relation  to  the  party  who  has  brought  him  into  that 
condition^  I  cannot  help  coming  to  the  conclusion 
that,  all  those  circumstances  having  induced  that,  by 
non-compliance  with  which  an  act  of  bankruptcy  has 
been  committed,  there  has  been  an  act  of  bankruptcy, 
which  may  be  made  available  by  the  party  who  thinks 
fit  to  make  such  an  affidavit;  but  whether  that  party 
can  make  use  of  it  is  a  distinct  and  different  question. 
I  intimated  what  was  the  inclination  of  my  opinion 
during  die  argument;  and  I  called  Mr.Swanstan^s  atten- 
tion, in  the  discussion  of  it,  to  this  way  of  putting  it. 
Taking  it  as  a  concession  that  the  fiat  is  perfectly  good, 
then  try  whether  or  not  there  are  not  equitable  cir- 
cumstances by  the  effect  of  which,  although  it  may 
be  a  good  fiat,  this  Court  will  not  suffer  it  to  stand ; 
and  Mr.  Swanston  did^  in  that  way  of  looking  at  the 
case,  urge  every  circumstance  which  could  palliate  the 
equitable  interference  to  cut  down  the  legal  right;  and 
at  the  conclusion  of  the  argument  we  left  the  case  as  a 
case  in  which,  at  all  events,  the  party  must  elect  whe- 
ther he  would  proceed  in  a  court  of  equity  or  in  the 
Court  of  Bankruptcy.  Under  the  particular  circum- 
stances of  this  case,  and  more  so  as  the  attention  of  the 
Court  was  challenged  to  it  by  the  very  pertinent  obser- 
vations of  Mr.  Bacotif  namely,  that  if  it  was  brought  to 
a  state  of  circumstances  under  which  the  Court  call 
upon  the  parties  to  elect  whether  they  will  proceed  in 
bankruptcy  or  in  the  suit  in  equity,  tlie  Court  was 
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1838.  assuming  an  extraneous  and  unnecessary  function  ivith 
""""  regard  to  the  right  of  the  party  to  proceed  in  equity, 
Hali.  because  the  present  practice  provides,  that  a  suit  discon- 
In  the  matter  linued  by  the  effect  of  a  petitioning  creditor  taking  out 
Hall.  a  commission  of  bankruptcy  will  then,  if  the  petition 
is  proceeded  with,  take  its  usual  course  in  the  court  of 
equity;  and  I  am  anxious  that  the  attention  of  this 
Court  should  be  directed  to  the  state  of  circumstances 
under  which,  (with  regard  to  the  practice  in  bank- 
ruptcy,) and  the  relation  in  which,  we  find  the  parties 
here.  My  opinion  proceeded  upon  this,  that  if  the 
commission  could  stand  it  would  stand  upon  a  positive 
election.  If  I  am  right  in  my  recollection  of  the  prac- 
tice^ or  if  the  practice  be  such  as  I  left  it,  when  in  the 
progress  of  a  suit  in  equity'  a  bankruptcy  attached^ 
and  the  bankruptcy  was  not  occasioned  by  the  party  in 
that  suit,  the  suit  abated,  and  so  it  remained.  That 
difficulty  was  met  by  an  act  of  parliament,  which  enabled 
the  cause  to  go  on  by  merely  bringing  the  assignees 
before  the  Court,  which  ripened  into  a  practice  whereby 
the  bill  was  dismissed  unless  the  assignees  were  brought 
before  the  Court  and  the  suit  was  prosecuted  within  a 
certain  time.  Whether  that  is  the  practice  now  I  can- 
not say.  If  that  be  the  right  course  of  proceeding, 
there  is  no  reason  why  it  is  not  a  proper  course  of  pro- 
ceeding in  a  case  where  a  paity,  proceeding  against  a 
bankrupt,  and  for  an  object  which  may  have  nothing 
earthly  to  do  with  the  proceedings  in  bankruptcy,  is  met 
by  a  bankruptcy  originating  with  some  other  person, 
and  for  other  objects  not  created  or  occasioned  by  him- 
self. Nothing  would  be  required  but  for  the  Court  to 
say  there  should  be  an  election,  deducting  additional 
costs;  and  therefore,  in  that  way  of  putting  it,  it  must 
be  understood  that  in  what  fell  from  the  Court  there 
wotdd  be  no  reason,  where  a  suit  is  interfered  with  by  a 


The  judgment 


CASES  IN  BANKRUPTCY.  45S 

bankruptcy  not  occasioned  by  the  act  of  the  bankrupt,  1838. 
why  the  bankrupt  should  not  be  entitled  to  come  into  " 
court  in  order  to  get  an  election,  upon  the  costs  being  Hall. 
paid.  But  I  think  there  must  be  an  essential  dis-  ^°  *^®  matter 
tinction  where  it  is  a  petitioning  creditor  with  no  act  Hall. 
of  bankruptcy  supplied  to  him  elsewhere,  but  an  act  of 
bankruptcy  occasioned  by  his  own  act,  where  the  eiFect 
of  that  act*of  bankruptcy  is  to  induce  a  proceeding  in 
bankruptcy,  which  proceeding  in  bankruptcy  embraces 
and  is  a  complete  and  effectual  substitute  for  the  whole 
suit  that  is  going  on  in  equity ;  and  it  appears  to  me 
that  nothing  would  be  more  monstrous  than  that,  as 
against  a  bankrupt,  this  Court  should  allow  the  pro* 
ceedings  to  go  on,  and  that  the  equity  suit  should  be 
allowed  to  go  on, — that  both,  in  fact,  should  go  on ;  and 
the  election  ought  not  to  be  accomplished  upon  any 
terms  which  would  leave  the  solicitor  to  wait  for  the 
costs  of  that  suit,  which  must  be  determined  in  one  way 
or  the  other.  Therefore  it  appeared  to  me,  that  if  the 
bankruptcy  is  to  go  on,  there  must  be  an  election  to 
abandon  the  suit  in  equity,  and  that  the  bankrupt  should 
be  reimbursed  the  costs  of  the  proceedings  in  equity. 
Upon  turning  the  matter  over  in  my  mind,  it  does  ap- 
pear to  me  that  to  leave  the  parties  to  their  election  in 
this  instance  would  fall  far  short  of  what  the  bankrupt 
is  entided  to  ask  from  us.  If  he  tells  us  he  will  not  be 
satisfied  with  the  alternative,  whether  the  suit  shall  be 
prosecuted  in  equity,  or  this  commission  shall  be  pro* 
ceeded  with,  I  have  not  the  least  hesitation  in  saying, 
upon  those  grounds  which  were  adverted  to  in  the  argu- 
ment, that  this  fiat  must  be  superseded. 

I  am  anxious  to  look  at  this  case  in  that  way  of  deal- 
ing with  it;  first,  as  abstracted  of  all  those  circumstances 
which  I  have  adverted  to  as  connected  with  the  suit  in 
equity,  as  a  suit  in  equity  in  the  state  in  which  this  suit 
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1838.        is;  and  I  likewise  wish  distinctly  to  look  at  it  exclusiTe 

of  all  circumstances,  namely,  the  progress  of  the  .com- 

Hall.        mission  worked  up  to  the  choice  of  assignees;  and  I 
In'  the  matter  ^jgj^  ^^  j^^qJ^  ^j.  j^  ^  abstractedly  as  I  can  of  all  those  cir- 

Hall.        cumstancesy  and  to  deal  with  it  merely  as  arising  out  of 
_     .  ^  the  relation  of  the  parties;  and  considering  it  in  that 

The  judgment.  "^  ° 

way,  it  does  not  appear  to  me  that  I  should  be  impro- 
perly straining  the  application  of  equitable  principles 
against  a  legal  right,  in  saying,  if  I  dealt  with  it  merely 
with  regard  to  the  relation  of  the  parties,  independent  of 
the  conduct  of  the  suit  in  equity,  or  the  circumstances 
which  are  furnished  by  the  prosecution  of  the  bank- 
ruptcy, that  this  fiat  ought  not  to  stand. 

When  this  question  was  before  the  commissioner, 
with  reference  to  the  security  to  be  taken,  if  all  the 
circumstances  were  called  to  his  attention,  and  he  bad 
considered  the  circumstances  upon  which  the  amount  of 
the  security  was  to  be  mitigated,  namely,  that  here  was 
a  partnership  account,  upon  which  partnership  account, 
or  upon  the  dealings  and  transactions  in  respect  of 
which,  security  was  actually  taken, — which  security,  be  it 
recollected,  is  not  a  security  to  the  parties  working  the 
commission,  but  a  security  to  strangers  not  amenable 
to  the  commission,  or  within  the  commission, — whether 
his  attention  was  called  to  that  and  other  circumstances, 
and  he  said,  <<  These  are  circumstances  upon  which 
I  cannot  interfere;  I  must  positively  act  on  the  affi- 
davit of  15,000/.  being  due,  and  you  must  find  security 
to  that  amount,"  the  question  here  would  have  arisen, 
— this  Court  looking  at  it  as  an  act  of  bankruptcy, — 
whether  he  had  jurisdiction  to  interfere  upon  the  equit- 
able circumstances ;  and  I  think  it  would  be  difficult  to 
say,  that  inasmuch  as  it  was  not  done  with  an  intention 
to  prosecute  the  commission,  nor  does  it  follow  from  the 
party  making  this  affidavit  before  the  commissioner  that 
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he  means  to  go  on  to  bankruptcy,  and  which  is  merely  an        1838. 

incident,  which  may  or  may  not  be  made  use  of  for  the 

purpose  of  bankruptcy, — it  would  be  exceedingly  difficult        Hi^. 

to  say  it  could  be  made  the  subject  of  interference  here,  ^"  the  matter 

so  as  to  restrain  the  party  going  on,  in  the  mode  in        Hall. 

which  he  would  legally  have  a  right  to  go  on,  upon        TT* 

such  a  proceeding,  and  establish  an  ^ct  of  bankruptcy. 

But  if  it  was  to  be  looked  at  upon  general  equity^  I 

cannot  help  thinking  that  there  are  many  circumstances 

which  even  in  that  way  of  putting  it  would  entitle  the 

party  to  the  interference  of  a  court  of  equity  against 

such  an  affidavit  being  proceeded  upon  to  the  extent  of 

making  it  an  act  of  bankruptcy,  or  acting  upon  it  as  an 

act  of  bankruptcy.     For,  first,  there  is  this  deed,   on 

which  we  are  called  upon  to  say  there  is  a  positive  debt 

of  15,000/.,  to  which  legal  consequences  are  to  attach. 

If  the  attention  of  the  parties  is  called  to  that  deed,  it  is  no 

such  thing.  There  is  no  debt  created  by  this  instrument  to 

the  bank.     It  is  nothing  more  than  a  recital  that  that 

is  the  state  of  the  account  between  the  bankrupt  and  the 

copartnership ;  and  that  upon  the  state  of  that  account, 

15,000/.   is  owing,   and  property   has  been  given   as 

security  for  that  15,000/.     There  is  no  covenant  which 

constitutes  it  a  debt  between  this  party  and  the  bank. 

There   is  nothing  but   the  circumstance  in  evidence, 

which  by  the  effect  of  this  deed  regulating  the  accounts, 

and  making  this  property  available  upon  the  taking  of 

the  accounts,  is  to  raise  an  inference.     I  admit  that  the 

sum  of  15,000/1,  or  a  given  item,  is  payable;  but  there 

is  nothing  which  makes  it  a  debt  between  this  person 

and  his  copartners.     And  then  I  would  say,  if  it  got  to 

the  length, — ^without  coming  here  upon  affidavit  of  a 

iiat,   by   the   effect  of  which   fiat  undoubtedly  there 

would  be  jurisdiction  to  interfere, — if  it  had  come  here 

before  it  got  the  length  which  it  has  done  now,  and 
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1838.        Mr.  AnderdoH  had  applied  to  this  Court  upon  the  state* 

"^"^        xnent  that  upon  this  affidavit  a  fiat  had  issued  where  it 
Ex  parte  , 

Hall.        ^as  the  intention  of  the  parties  to  work  it  to  the  extent 

In  the  matter  ^f  ^  commission,  and  when  there  was  this  deed  between 

Hall.        these  parties,  and  this  relation  between  the  parties  with 

_^  .  ,  reference  to  property  in  trust,  and  then  this  Court  had 

been  asked  to  restrain  the  operation  of  the  fiat  by 
injunction,  the  question  would  be,  what  would  be  the 
proceeding  of  the  Court  in  that  way  of  looking  at  it  ? 
I  apprehend  that  what  the  Court  ought  to  have  done 
in  that  case  would  have  been,  to  allow  the  commission 
to  go  to  the  extent  of  an  adjudication,  to  allow  the  peti- 
tioner in  this  instance  to  attend  upon  that  adjudication, 
and  upon  the  result  of  that  adjudication  to  come  back 
to  the  Court  instanter,  to  see  whether  or  not  it  is  a 
case,  in  which  the  advertisement  in  the  Gazette  should 
be  suspended,  yes  or  no.  If  it  had  come  back  in  that 
way  of  looking  at  it,  I  believe  I  am  right  in  stating 
the  impression  of  one  of  my  colleagues  is,  that,  finding 
upon  the  proceedings  the  affidavit  not  satisfactory  to  his 
mind,  and  having  been,  ex  concesm^  a  case  in  which  there 
is  no  other  act  of  bankruptcy  upon  which  any  fiat  could 
be  maintained,  it  would  have  been  his  duty,  in  principle, 
to  have  suspended  the  further  proceedings,  and  con- 
sequently to  supersede  the  commission.  "With  regard 
to  myself,  I  should  have  been  exactly  placed  in  the 
circumstances  which  I  am  glad  that  in  point  of  reason* 
ing  I  have  brought  it  to,  because  I  can  now  argue 
upon  the  effect  of  general  equity  as  applied  to  a  parti- 
cular purpose  in  bankruptcy,  and  endeavour  to  act 
upon  both  together.  If  in  this  state  of  things  there 
was  an  application  to  restrain  further  proceedings,  and 
the  bankruptcy  had  gone  the  length  of  permitting  the 
commission  to  proceed  to  the  opening,  and  allowing  the 
party  to  come  in  upon  the  adjudication,  suspending  the 
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-fiat)  I  should  have  been  bound,  on  the  principle  upon        1838. 
i¥hich   I  cannot  suspend    the    advertisement    in    the      „ 

'^  .  Ex  parte 

Gazette,  to  say  I  find  all  perfect  upon  the  proceedings ;        Hall. 
and  then  I  should  assume,  finding  all  perfect  upon  the  ^"  the  matter 
proceedings,  that  there  is  an  equitable  ground  upon  which        Hall. 
the  Court  will  not  suffer  it  to  go  on, — ^provided  there         .  . 
are  equitable  grounds, — on  which  it  will  not  suffer  it 
to  go  on,  although  it  is  a  perfectly  fair  proceeding. 
And  now  we  will  look  at  those  equitable  grounds. 

The  first  mode  in  which  it  would  be  put  is  this:^^ 
The  only  way  in  which  the  party,  being  a  partner,  can 
take  out  under  this  act  of  parliament  a  commission  of 
bankruptcy,  and  having  taken  out,  as  a  partner,  a  com- 
mission of  bankruptcy,  can  work  it  without  being  fettered 
by  having  the  accounts  taken  so  as  to  leave  his  peti- 
tioning creditor's  debt  standing  upon  the  I'esult  of  the 
account,  is  by  the  effect  of  that  act  of  parliament^  which, 
at  the  same  time  that  it  gives  the  officer  of  this  company, 
as  the  petitioning  creditor,  a  right  to  take  out  a  fiat, 
excludes  all  set-off,  or  all  taking  of  accounts  which 
but  for  the  second  act  of  parliament  might  otherwise  be 
had  against  him.  I  have  brought  it  to  this  state  of 
things,  that  the  act  of  parliament  which  enables  an 
officer  of  this  company  to  take  out  a  commission  against 
a  member  of  the  company,  as  a  petitioning  creditor, 
would  have  been  neutralized  at  the  very  point  where  it 
had  got  to  the  fiat  actually  taken  out,  by  the  efiect  that, 
being  a  partner,  all  the  partnership  accounts  must  be 
taken  before  the  amount  of  proof  could  be  taken  under 
that  fiat,  and  the  only  way  in  which  that  was  cured  was 
by  the  efSect  of  a  subsequent  clause,  in  which  all  taking 
of  account,  and  all  set-off,  was  destroyed,  and  which  leaves 
him  to  proceed  upon  his  debt,  whatever  it  may  be.  It 
is  not  putting  the  proposition  too  strongly,  that  it  is  com^ 
petent  for  parties  to  contract  for  themselves  under  that 
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1838*  relation  in  which  they  stand  by  operation  of  law;  and  then 
the  first  question  would  arise,  whether,  regard  being  had 

Hall.  to  this  deed,  the  company  here  have  not  contracted  them* 
In  the  matter  geiygg  out  of  that  provision  against  which  the  account 

Hall.  was  not  to  be  set  off,  and  have  not,  by  the  mode  in  which 
^    .  ,  they  have  dealt  with  this  petitioner  and  his  property,  of 

The  judgment.         ^    .      ,      .  .     *    ,  ,  ,       ,    .    *^  -^^ 

necessity  let  in,  as  against  Uiemselves^  by  their  contract 
and  conduct,  the  necessity  of  taking  this  account     I^ 
therefore,  they  opened  the  case  here,  in  order  to  stay  the 
operation  of  this  fiat  merely  upon  this,  it  is  quite  true, 
that  if  nothing  more  had  taken  place  between  them  he 
'could  not  have  called  for  an  account  in  bankruptcy;  for 
the  legislature  excluded  him.     But  here  you  take,  by 
two  trustees  foreign  to  yourselves,  property  which  is 
still  in  your  hands,  upon  the  basis  of  account ;  of  which 
property  you  have  been  entitled  to  receive  the  rents  and 
profits  since  January,  which  are  to  go  in  liquidation  of 
that  account ;  and  then  I  ask,  how  can  you,  having  con- 
tracted to  that  extent,  be  entitled  to  set  up  the  pro- 
visions of  the  act  of  parliament?  .  I  should  at  once  say, 
if  there  was  nothing  more  in  the  case  than  tliis  deed^  in 
which  I  find  the  property  is  conveyed  to  trustees,  upon 
no  covenant  or  acknowledgment  of  debt,  but  merely 
mentioning  a  given  sum  (always  having  that  in  mind), 
and  that  the  whole  provision  of  this  deed  is  to  accom- 
plish the  realization  of  this  property  upon  an  account 
taken  between  them,  I  should  then  say  to  the  petitioning 
creditor,  <<  You,  the  petitioning  creditor,  as  a  member  of 
the  partnership  against  a  partner,  and  who  are  pressing 
me  with  the  operation  of  the  clause  that  no  account 
shall  be  taken,  I  say  you  have  contracted  yourself  out 
of   that;   and   how  can  you  do  justice  to  this  man, 
against  whom  a  debt  of  15,0002.  is  claimed,  which  is  no 
debt  to  you^  but  only  a  debt  connected  with  the  security, 
without  taking  the  account,  and  having  the  property 
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sold?     And  it  is  thus  to  be  sold,  and  the  commission         1838. 

worked ;  and  therefore,  when  I  find  the  relation  between         

you  founded   upon   an    account    covered    by  conduct        Uj^l, 

connected  with  a  security,  it  induces  me  to  hesitate  (I  do  ^^  ^^®  matter 
not  want  to  put  it  higher)  whether  it  would  not  be  my         Hall. 

duty  to  supersede  the  commission/'     But  it  would  un-  _    .  , 

•  t     «        I       -I  n  n  /.  ''"®  judgment- 

questionably  be  the  duty  of  my  colleague,  when  he  found 
the  act  of  parliament  so  doubtful,  to  deal  with  it  in  this 
way: — ^<  If  I  supersede  this  commission,  I  possibly  take 
away  the  remedy  of  the  assignees ;  but  if  I  do  not  super- 
sede it,  the  equitable  circumstances  not  being  strong 
enough,  I  retain  the  commission,  with  liberty  to  the 
bankrupt  to  bring  his  action/' 

In  that  way  of  putting  it,  and  abstracted  of  the  cir- 
cumstances, and  what  I  find  to  have  been  the  conduct 
of  these  parties,  I  could  not  sufier  this  commission  to  go 
on.  But  it  luckily  does  not  leave  the  Court  to  the 
necessity  of  getting  to  that  conclusion,  because  it  was 
put^  in  addition  to  what  I  have  already  urged,  ^^  I  am 
solvent ;  I  am  not  only  solvent,  but  I  have  no  other  ere-  The  solvency  of 
ditor  in  the  world."  If  that  is  pressed,  the  first  answer  bankrupTis  no 
is,  "  Your  solviency  has  little  or  nothing  to  do  with  it ;  oy«^>on  to  the 

•^        ^  °  ^    ^  commission. 

your  alleged  solvency  is  no  answer  to  the  commission ; 
and  as  to  your  having  no  other  creditor  in  the  world, 
we  have  no  mode  of  arriving  at  that,  except  in  the  regu- 
lar way.  If  you  do  put  it  upon  that,  there  is  but  one 
regular  mode ;  let  it  go  to  the  choice  of  assignees,  which 
will  regularly  show  us,  first,  whether  you  have  any  other 
creditor  in  the  world,  that  is,  any  other  who  would 
come  in  under  this  commission,  and,  lastly,  whether 
this  commission,  going  to  the  choice  of  assignees,  can 
work  out  a  bankruptcy."  And  it  does  so  happen  that  by 
accident,  the  Court  not  being  called  upon  to  interfere,  it 
has  gone  on  to  that  precise  state  of  things  to  which  the 
Court  have  wished  it  to  go  on,  and  it  finds  it  realizing 
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1838.        the  proposition  whidh  the  bankrupt  tendered,  and,  it 
may  be  assumed  lor  the  purpose  of  this  commission,  that 
Hall.        he  is  solvent,  and  that  no  other  creditor  will  come  in* 

In  the  matter       ^^  hs^'ve  now,  therefore,  dealt  with  it  upon  a  state  of 
Hall.        things  in  which,  by  trying  to  work  out  the  commission 

-^"TJ"         up  to  the  point  of  the  choice  of  assignees,  one  has  a 

right  to  draw  the  inference  which  the  bankrupt  tenders, 
namely,  that  there  is  no  creditor  who  is  a  credit<»'  for 
tlie  purpose  of  this  commis^on,  and  that,  independent 
of  the  claim- between  him  and  the  parties  so  working 
this  commission  against  him,  he  is  entided  to  say  he  is 
solvent.  I  shall  come  back  presently  to  the  point  where 
I  leave  it,  up  to  the  choice  of  assignees,  as  to  the  diffi- 
culty which  I  put  in  the  working  of  this  commission. 

I  shall  now,  having  so  far  dealt  with  the  relation  of 
the  parties  in  the  state  of  debtor  and  creditor,  and  the 
interest  which  they  took  as  connected  with  that  relation, 
look  at  them  in  a  case  where  the  petitioning  creditor 
has  conceded  to  me  that  I  have  looked  at  this  relation 
properly.  I  am  not  inferring  from  a  probable  state  of 
things,  whether  that  is  the  operation  of  law  which,  if  I 
am  entitled  to  argue  from  the  relation  of  the  parties, 
would  be  the  operation  of  law ;  but  by  his  own  conduct 
and  his  own  dealing  with  this  bankrupt  he  has  autliorized 
a  conclusion  against  him.  First,  I  say,  the  conclusion 
of  law  that  I  have  taken  is  the  right  conclusion,  from 
abstract  circumstances,  and  by  his  own  conduct.  He 
files  a  bill  in  equity ;  the  bill  in  equity  proceeds  upon 
the  relation  in  which  the  persons  stand  with  him  upon 
an  account  to  be  taken  upon  the  realization  of  security, 
and  the  effectual  relation  in  which  these  parties  stand, 
to  the  full  extent  of  that  relation,  to  each  other,  and  the 
property  to  be  realized  between  them. 

Now,  before  I  go  further,  if  the  petitioning  creditor 
has  a  remedy  in  bankruptcy  as  in  a  court  of  equity^ 
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does  he  tender  the  same  remedy  to  the  bankrupt  ?     If       1838. 

he  comes  here,  and  insists,  "  I  want  to  have  the  bank- 

rupt's  property  realized,"  how  is  he  to  get  it  by  the         Halt.. 
machinery  of  this  Court?     If  it  be, — and  it  must  be,  and  ^"  ***®  mattcp 
is,: — a  preliminary  step  to  his  proceeding  in  tlie  bank-*        Hall. 
ruptcy,  that  the  property  should  be  realized,  I  should  .  , 

like  to  know  how  is  this  property  to  be  realized  by  the 
machinery  of  this  Court.     And  although  I  admit  I  am 
putting  a  difficulty  which  in  practice  amounts  to  nothing, 
because  trustees  would  not  set  up  a  tide  as  against  a  How  ikr  the 
party  for  whom  they  are  cestui  que  trusts,  I  have  a  right  J^JJJ*^  Eng^* 
to  put  it  as  a  legal  argument,  where  the  party  stands  ^*°^»  ""<^^  ^^ 
upon  his  legal  rights,  and  when  the  question  is,  how  you  ment,  could  be 
are  to  deal  with  legal  rights.     J  have  a  right  to  ask,  JJ  the'oHCT  of 
when  you  tell  me  that  you  are  only  taking  your  legal  *****  Court? 
remedy,  and  abandoning  your  equitable,  in  coming  to 
this  Court,  where  is  the  reciprocity  ?  how  do  the  bank* 
rupt  or  the  creditors  get  what  they  are  entitled  to  ?  how 
can  you  stir  a  step  ?  and  supposing  the  trustees  chose 
to  come  and  say  they  would  not  act,  how  could  we 
compel  them?     I  should  be  glad,  therefore,  to  know 
how  such  a  state  of  things  could  be  competent  to  dis* 
charge  the  relation  between  the  parties.     It  is  not  so. 

Now  in  that  way  of  putting  it,  supposing  the  suit  to 
be  as  I  have  already  stated  in  equity^  it  was  just  as 
competent,  the  moment  after  that  bill  was  filed  as  before, 
for  the  party,  if  he  wanted  the  act  of  bankruptcy,  to 
get  it,  as  it  is  now.  He  gets  the  act  of  bankruptcy 
by  his  own  act ;  he  gets  it  by  security  not  being  given  at 
the  time.  He  could  equally  have  got  it  before.  When 
he  found,  the  very  moment  after  he  filed  the  bill,  that 
there  was  a  locus  penitentuB^  he  could  have  accomplished 
it  then  just  as  well  as  he  can  now.  By  the  power  of  the 
Court  he  presses  him  to  put  in  his  answer;  he  gives 
him  no  indulgence;  he  brings,  the  suit  on  in  the  court  of 
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1838.        equity;  where,  as  against  the  defendant  himself^  and 
where,  unless  from  some  neglect  of  his  own,  the  suit  is 

Ex  ptiric 

Hall,         in  a  condition  to  be  set  down,  and  go  to  the  master  to 

In  the^m^iter  ^^j^^  ^j^^  whole  of  the  accounts,  and  give  the  bankrupt 

Hall.        every  shilling  which  he  has  contracted  he  should  have 

ThcTid^ent.  ^*P^"  ^^^  ^^'^^"g  ^f  ^^^  accounts. 

Now  I  ask,  if  that  is  the  state  in  which  I  find  these 

parties  placed  by  a  suit  in  the  court  of  equity,  if  a  man 

was  going  on  in  his  action  at  law,  whether  it  is  a  case  in 

which  the  Court  would  say,  "  This  is  a  case  of  election ;" 

because   that  would   carry  it  back  to  where  I  left  it, 

—  whether  there  was  to  be  an  election.     If  there  is  a 

suit  proceeding  upon  securities  directed  to  an  account 

where  the  securities  would  be  realized,  and  in  which 

the  balance  is  to  be  ascertained,  and  then  a  party  goes 

to  law,  would  the  defendant  in  that  suit  be  content  to 

say.  It  is  a  case  of  election  ?     I  put  tlie  rule  in  bank« 

ruptcy  upon  this,  and  upon  this  I  am  willing  that  my 

opinion  should  stand  or  fall ;  whether,  in  the  state. into 

which  I  have  brought  these  parties  now,  if  the  party 

thought  fit  to  file  a  bill  for  an  injunction,  whether  the 

whole  subject  in  litigation  would  not  be  transferred  into 

a  court  of  equity.     I  will  repeat  the  proposition,  because 

unless  I  am  sound  in  my  conclusion  I  am  wrong  in 

tlie  principle  which  I  am  applying  to  this  commission. 

Would  not  the  defendant  in  that  suit  have  been  entitled 

to  say.  This  is  a  subject,  not  of  election,  but  properly 

within  the  j  urisdiction  of  a  court  of  equity  ?    And,,  a  for" 

tioriy  in  the  state  to  which  you  have  now  brought  it, 

unless  I  am  sound  in  that  conclusion  I  disavow  the 

principle  upon  which  I  supersede  this  commission.    But 

I  think  I  am  sound  in  so  applying  it.     Yet  I  should  be 

sorry,  in  a  case  where  I  believe  we  have  not  all  come  to 

the  same  mode  of  viewing  it,  that  it  should  be  left  there. 

I  have  not  the  least  doubt,  as  to  what  I  ought  to  do,  if 
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*  ■  * 

I  was  left  to  act  upon  my  own  judgment  and  my  own        1838. 

opinion,  to  the  extent  to  which  I  have  now  argued  this 

case,  namely,  that  I  ought  to  supersede  this  fiat.  Hall. 

But  that  is  not  all.    I  apprehend  I  have  to  look,  in  ^"  ^^^  matter 
suffering  this  commission  to  go  on,  whether  or  not  it         Hall. 
can  be  worked  as  a  commission  of  bankruptcy;  yes  or  ^.     .  . 

r    J  9   J  rpi^g  judgment. 

no.  And  I  would  be  glad  to  ask  how,  with  reference  to 
what  is  to  be.  done  in  administering  property  in  this 
Court,  —  how  this  commission  can  be  worked  as  a  com- 
mission of  bankruptcy  ?  I  have  already  adverted  to  the 
fact,  that  there  has  been  no  choice  of  assignees,  not  only 
at  one  but  two  meetings ;  and  we  are  told  by  the  re- 
cord of  the  commissioner  upon  the  proceedings  that 
the  assignees  cannot  be  chosen,  because  there  is  no 
person  who  can  choose  assignees  under  this  commission. 
When  we  parted  with  this  upon  a  former  occasion  I 
intimated  to  the  petitioning  creditor  that  I  thought  it 
must  go  to  the  choice  of  assignees ;  and  that  it  was  his 
duty  as  well  as  his  interest  to  carry  it  to  the  choice  of 
assignees ;  first,  for  the  sake  of  the  petitioning  creditor 
himself,  and,  next,  to  afford  the  Court  the  means  of 
dealing  with  the  commission,  as  to  what  took  place  upon 
the  choice  of  assignees.  We  perfectly  well  know  that  a  Petitioning  cre- 
petitioning  creditor  who  takes  out  a  fiat  pledges  him-  to^proceedfng 
self  to  prosecute  it  to  the  full  extent  of  working  it  for  *°  f^®  ^^^'^"^  ^^^ 

^  ^      °  assignees. 

the  benefit  of  the  creditors,  and  he  pledges  himself  that 
there  shall  be  assignees  chosen  under  the  commission  ; 
and  if  the  commission  is  in  such  a  state  that  assignees 
cannot  be  chosen,  the  Court  would  throw  upon  the 
petitioner  himself  the  duty  and  necessity  of  being 
assignee  for  the  interest  of  the  creditors.  But  can  a 
commission  be  worked  out  in  this  way  of  looking  at  it, 
where  a  meeting  has  been  held  for  the  choice  of 
assignees,  and  no  creditor  was  present?  Can  it  be 
worked  by  niaking  the  petitioning  creditor  assignee? 
Vol.  I.  H  H 
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1838.         Why  the  petitioning  creditor  is  the  Ia$t  person  io  the 

world  who  ought  to  be  assignee.    Somebody  must  be 

Haix.        assignee,  who  is  to  check  the  petitioning  creditor  in 

V"*  ^'  taking  the  accounts  of  the  dealings  with  tliis  property 

Hall.        When  the  Court  finds  a  commission  has  gone  on  to 

The  judgment  ^  choice  of  assignees,  and  no  assignee  is  chosen,  and 

it  comes  back  to  the  Court,  the  Court  says,  the  peti* 
When  petition-  tioning  creditor  shall  be  assignee ;  the  commission  shall 
ing  creditor       jj^^  f  jj  ^^  j^jj^  ground  where  he  has  taken  out  a  com- 

appojDted  by  ^  ^  ^ 

Court  assignee,    mission.     But  Can  I  do  SO  in  this  case?    Can  the  Court 

say,  that  this  is  a  commission  which  shall  go  on,  and 
that  the  petitioning  creditor  shall  be  assignee  of  pro* 
perty  covering  15,000/.,  and  other  property  to  a  large 
amount?  Can  it  do  so?  The  Court  finds  the  case 
bas  gone  regularly  to  the  choice  of  assignees^  and  there 
is  no  person  who  can  be  assignee  but  the  petition- 
ing creditor,  and  he  cannot  be  assignee  unless  the 
Court  appoints  him.  Can  the  Court  appoint  this  peti- 
tioning creditor  assignee  ?  And  if  there  is  no  assignee, 
how  can  this  commission  of  bankruptcy  be  worked  in 
the  way  that  a  commission  of  bankruptcy  ought  to  be 
worked  ?  But  an  application  was  made  that  the  peti- 
tioning creditor  might  be  at  liberty  to  take  security  (or 
QwBre,whether  a  Certain  amouut,  and  prove  for  the  difference.  New, 
dUor  canlHipor-  although  it  has  got  a  little  beyond  the  strict  practice^  (and 
**°°^  the  introduction  of  that  practice  we  all  recollect,)  (a) 

I  apprehend  it  never  is  very  properly  applied  to  a  peti- 
tioning creditor  so  coming,  or  indeed  any  creditor  sa 
coming,  but  particularly  a  petitioning  creditor,  unless 
there  is  something  stated  which  shows  that  the  property 


(a)  See  ex  parte  Nunn^  I  Rofe^  parte  Greenufood,  Buck^  5S5 ;  ex 

332;  ex  parte  Martill,  id,  525;  parte  Hopley,    I  J.  ^  W,  435, 

ex  parte  Smith,  2  Rose,  64  ;  e^r  2J.^  W,  9S0,  \  GL^J,  €3;  ex 

parte  Snuth,  2  GL  ^  J.  105;  ex  parte  Barclay,  I  G.  ^  J,  972. 
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will  suflf^r,  (as  for  instance,  a  frost  taking  place,  by  which        1838. 

hops  or  something  of  that  sort  would  get  wasted  or         

destroyed,)  and  that  it  is  for  the  benefit  of  all  parties        Hiu.L. 
that  the  coarse  should  be  adopted  which  he  tenders ;  '"  ^^^  matter 
namely,  to  let  him  take  a  security  for  a  certain  amount.        Hall. 
and  prove  for  the  difference,  and  submit  to  any  order  of 
the  Court  on  the  matter  when  the  assignees  are  chosen. 
Is  this  a  case  in  which  such  an  order  ought  to  be  made  ? 
And  mast  this  Court  lose  sight  of  every  thing  that  has 
taken  place  ? 

I  have  dealt  with  it  now  upon  the  best  test  in  the 
world.  I  have  brought  it  to  a  state  of  things  in  which, 
in  the  regular  administration  of  bankruptcy,  this  bank- 
ruptcy cannot  be  worked ;  in  which  the  bankrupt  is 
entitled  to  say,  there  is  no  other  creditor  come  in  under 
the  bankruptcy  at  the  second  meeting.  And,  having  re- 
gard to  this,  if  the  creditors  were  in  at  a  point  of  time 
at  which,  with  the  consent  of  the  creditors,  the  commis- 
sion, in  ordinary  practice,  could  be  superseded,  attending 
to  the  state  of  the  account  between  the  individuals,  are 
we  not  brought  to  this  mode  of  looking  at  it?  first, 
independent  of  what  has  taken  place  in  the  suit,  attend- 
ing, d  /ortiortj  to  what  is  now  depending  in  the  court  of 
equity, — ^looking  at  the  state  of  conduct  of  the  party 
under  the  commission, — looking  at  the  state  in  which  we 
find  the  proceedings,  the  inference  being,  that  there  is  no 
creditor  in  the  world  to  be  benefited  by  this  commission, 
—that  there  is  no  mode  of  working  it  out,  even  for  the 
petitioning  creditor  himself,  or  with  justice  to  these 
parties,  except  by  d6ing,  what  I  believe  has-  never  been 
done  in  any  case,  and  which,  if  this  commission  is  to 
stand,  must  be  done  in  this  case, — arming  the  bankrupt 
himself  with  fhe  authority  of  assignee?  I  shall  not  be 
the  first  to  intimate  that  I  think  such  a  practice  ought 

(a)  See  ex  parte  Jaeksofiy  Coop.  236, 
H  H    2 
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1838.  to  be  adopted,  having  no  inclination  in  the  world  to  aid 
the  petitioning  creditor  in  his  difficulty.     In  this  case, 

Hall.  therefore,  it  does  appear  to  me  that  it  was  a  harsh  pro- 
In  the  matter  ceeding  against  this  man,  to  drive  him,  as  they  have 

Hall;  done,  to  an  act  of  bankruptcy,  and  to  make  that  the 
foundation  of  a  commission  of  bankruptcy  against  hinu 
I  almost  regi-et,  as  far  as  I  may  regret,  to  say  that  I 
consider  it  a  good  commission  in  point  of  law ;  but  I 
have  not  a  moment's  hesitation  in  saying  that  it  is  one 
which  this  Court  is  bound,  upon  the  principles  of  equity 
to  which  L  have  adverted,  to  supersede. 

Sir  John  Cross :  — 

There  were  two  questions  in  this  case.  The  first 
was,  whether  there  was  a  sufficient  act  of  bankruptcy ; 
and  the  second  was,  whether,  nevertheless,  under  the 
circumstances  of  this  case,  the  fiat  must  not  be  super- 
seded. The  act  of  bankruptcy  itself,  which  is  set  up 
in  this  case,  is  created  by  the  act  of  parliament 
recently  passed  for  the  abolition  of  imprisonment  for 
debt;  and  by  the  8th  section  of  that  act  it  is  provided, 
that  one  or  more  creditors  of  a  trader  may  file  an  affi- 
davit in  the  Court  of  Bankruptcy,  alleging  that  ^.  is  a 
trader,  and  is  indebted  to  B.  in  a  sufficient  sum  of 
money,  and  that  he  verily  believes  that  he  is  such  trader. 
It  therefore  appears  to  me,  which,  I  believe,  is  not  dis- 
puted, that  that  clause  requires  the  affidavit  to  be  made 
by  a  creditor.  Now  this  affidavit  is  not  made  by  a  cre- 
ditor. I  am  speaking  of  what  appears  upon  the  face  of 
the  affidavit.  The  act  of  bankruptcy  consists  of  two 
incidents :  the  first  is  the  affidavit  of  debt  of  the  creditors ; 
the  next  is  the  subsequent  default  of  the  debtor.  Now, 
the  default  is  admitted,  and  therefore  the  only  remaining 
question  is,  whether  this  affidavit,  upon  the  face  of  it, 
within  the  four  corners  of  it,  without  looking  to  any  extra- 
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neous  circumstances  whatever,  is  sufficient  of  itself  to        1838. 
create  an  act  of  bankruptcy,  when  coupled  with  the  facts.         

Various  objections  have  been  raised  to  this  affidavit        Hall. 
as  an  act  of  bankruptcy.     One  is,  that  it  is  not  taken  ^"  ^^^  matter 
before  the  proper  officer ;  another  is,  that  it  is  not  made         Hall. 
by  the  proper  party ;  and  another  is,  that  it  is  not  filed        TT~ 
in  the  proper  place.     The  sufficiency  of  this  affidavit 
involves  some  questions  of  the  greatest  public  import- 
ance to  the  interests  of  the  commercial  world ;   and 
therefore,  although  any  observation  upon  them  is  not 
very  material  for  the  decision  of  the  present  case,  yet 
they  must  not,  I  conceive,  be  passed  over  in  silence. 

The  first  objection  is  to  the  person  before  whom  this  Before  whom 
affidavit  is  taken.  It  is  taken  before  a  master  extra-  under i&2Vict. 
ordinary  in  chancery;  and  it  is  said  that  a  master  ex-  c. no.  8.8.  is 
traordinary  in  chancery  had  no  lawful  authority  to  take 
this  affidavit,  or  to  administer  an  oath.  If  that  be  so, 
then  the  intention  of  the  legislature  in  making  this  new 
act  of  bankruptcy  is  entirely  defeated,  and  becomes  a 
nullity;  and  not  only  so,  but  the  whole  system  of  bank- 
ruptcy becomes  almost  altogether  useless,  for  that  act  of 
parliament,  upon  which  nineteen  out  of  twenty  bank- 
ruptcies proceeded,  is  virtually  abolished,  because  no 
debtor  will  have  occasion  to  keep  out  of  the  way  to 
avoid  arrest,  because  he  cannot  be  arrested ;  and  there- 
fore, in  order  to  uphold  the  bankrupt  system  at  all,  it 
seems  to  me  that  the  legislature  provides  this  peculiar 
act  of  bankruptcy,  and  no  other.  Now  the  8th  section 
does  not  say  before  whom  the  affidavit  shall  be  made, 
but  says  only  where  it  shall  be  filed.  That  clause  ap- 
pears, upon  reference  to  the  10th  section  of  the  general 
bankruptcy  act,  6  Geo.  4.  c.  16.,  to  be  a  literal  transcript 
of  that  clause.  The  10th  section  is  to  enable  a  creditor 
to  make  a  member  of  parliament  a  bankrupt  exactly  in 
the  same  way,  by  obliging  him  to  file  an  affidavit;  and 

H  H  3 
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1838.        that  10th  section,  though  it  states  where  the  affidavit 

shall  be  filed,  does  not  state  where  it  shall  be  sworn.    So 

Hall.        ^^^^  ^^^  ^^^  clause  is  a  literal  transcript  of  the  other ; 
In  the  matter  ^j^j  i\^q  same  difficulty,  it  will  be  said,  subsists  in  both. 
Hall.  But  has  not  a  master  extraordinary  in  chancery  power 

tp  administer  the  oath  in  question  ?     I  should  say  that^ 
inasmuch  as  the  legislature  has  not  said  who  shall  take 
the  affidavit,  and  intended  that  it  should  be  taken  by 
somebody,  we  must  look  to  what  the  intention  of  the 
legislature  was.     The  intention  of  the  legislature  could 
be  nothing  but  this,  that  it  should  be  taken  in  the  usual 
course.     What  was  the  usual  course  ?     To  take  all  such 
affidavits  before  a  master  extraordinary  in   chancery. 
But  it  does  not  depend  merely  upon  the  usual  course, 
for  the  38th  section  of  the  act  of  parliament,  which  con- 
stituted the  Court  of  Bankruptcy,  expressly  provides, 
that  in  all  matters  within  the  jurisdiction  of  the  Court 
of  Bankruptcy,  affidavits  may  be  sworn  before  a  judge, 
before  a  commissioner,  before  a  master  ordinary  or  ex* 
traordinary  of  the  Court  of  Chancery.    Then,  let  us  ask, 
whether  this  is  not  a  matter  within  the  jurisdiction  of 
the  Court  of  Bankruptcy.     It  is  made  for  the  express 
purpose  of  being  introduced  into  this  Court  as  a  ma- 
terial  ingredient   in  bankruptcy.      I  am   therefore  of 
opinion,  that  if  there  was  any  doubt  upon  the  usage,  the 
38th  section  of  1  &  2  Will.  4.  c.  56«  (a)  expressly  autho- 
rizes the  master  extraordinary  in  chancery  to  administer 
the  affidavit  in  question ;  and  it  is  of  great  importance, 
as  this  is  the  first  case  which  has  occurred  before  this 
Court  upon  the  subject,  that  it  should  be  understood, 
by  the  profession  and  the  public,  that  this  Court  enter- 
tains not  the  smallest  doubt  upon  that  point. 

Then   the   next  objection   is^  that  this   affidavit  is 

(a)  See  this  section,  post,  Appendix. 
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sworn  by  an  agenty  and  not  by  a  creditor,  as  required        1838. 

by  the  8lh  section  of  the  new  act  of  parliament.     Now        

I  admit,  for  the  present  purpose,  that  an  agent  of  a        hAu^ 
banking  company,  established  within  the  provisions  of  ^°  ^^^  matter 
the  7th  Geo.  4.,  might  make  this  affidavit ;  but  if  you        Hall. 

look  to  the  affidavit  itself  it  is  extremely  defective  in        "; 

showing  that  the  party  who  makes  the  affidavit  is  an      ^  ^"  ^^^ 
agent  within  the  meaning  of  that  act  of  parliament.     I 
should  have  expected  that  he  would  have  stated  in  the  Affidavit  under 
terms  of  the  act  that  he  was  a  public  officer  of  the  com-  c.  no.  s.  8. 
pany*  nominated  pursuant  to  the  act  of  the  7th  Geo.  4.  ■'^ornby  an 

*       "  *'  agent  under 

He  does  not  say  so;  he  says  only  that  he  was  **duly  7  Geo. 4.  c.46. 
authorized  to  sue.**  In  the  next  place,  I  should  have  ex-  ^9^, 
pected  that  he  would  state  that  the  company  which  he  re- 
presented was  a  company  carrying  on  business  pursuant 
to  the  act;  for  the  act  of  the  7th  Geo.  4.  authorizes  an 
agent, — a  public  officer  of  any  company  carrying  on 
business  pursuant  to  the  act.  The  affidavit  does  not 
state  that  the  company  is  carrying  on  business  pur- 
suant to  the  act,  but  merely  that  they  are  united  for  the 
purpose.  Now  it  is  difficult  to  say  *^  being  united  for  the 
purpose"  is  a  distinct  allegation  that  they  are  actually 
carrying  it  on.  These  two  objections,  therefore,  have 
raised  in  my  mind  very  considerable  doubt,  whether 
that  affidavit,  in  substance  and  matter  of  fact,  is  sufficient 
to  authorize  an  agent  to  make  that  affidavit  which  the 
act  of  parliament  requires  should  be  made  by  the 
principaL 

Now,  be  that  as  it  may,  upon  that  point  it  is  unneces-  Filing  the  affi- 
sary  to  give  any  opinion,  as  will  appear  in  the  course  of  ^  ^'^  ^^c^ 
what  I  have  further  to  say  upon  the  subject.     But  there  c.  no.  s.8. 
was  a  third  objection  taken,  which  is  also  of  great  public 
concernment,  and  to  which,  therefore,  I  feel  it  my  duty 
to  advert.     It  has  been  suggested  that  this  affidavit  has 
not  been  properly  filed;  that  the  act  of  parliament 

H  H   4 
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1838.        requires  it  should  be  filed  in  the  Courts  of  Bankruptcy^ 

and  not  in  the  Court  of  Bankruptcy^  and  it  has  been 

Hall.        suggested  that  the  Court  has  been  split  into  so  many 

In  the  matter  different   courts   and  divisions   that   there  is   no  such 
of 

Hall.        thing  as  the  Court  of  Bankruptcy, — that  the  Court  of 
Bankruptcy  is  a  non-entity. 

Now  it  is  necessary  that  we  should  come  to  a  clear 
understanding  upon  that  subject,  llie  act  of  parlia-* 
ment  which  constituted  this  Court  constituted  a  Court 
of  Bankruptcy,  whiclr;  like  the  Court  of  Exchequer,  was 
to  be  a  court  both  of  law  and  equity,  and  to  be  a  court 
of  record;  and  it  was  to  constitute  judicial  administra- 
TbeooDstitu-      tion  and  ministerial  officers.     It  provided  for  the  ap» 

tion  of  the  Court         .^  -.r-j  j  ••  ^j''^^i_ 

of  Baakruptcy    pointment  ot  judges  and  commissioners  to  administer  the 
considered.        judicial  duties,  and  ministerial  officers  to  practise  the 

ministerial,  and  registrars.  That  is  the  constitution 
which  the  legislature  has  thought  fit  to  give  to  the 
Court,  and  the  Court  was  thereby  constituted  an  integral 
court,  consisting  of  a  variety  of  branches,  but  still  one 
integral  court  of  record  ;  so  that  all  the  proceedings  in 
every  department  of  the  Court  were  acts  of  the  Court, 
and  done  in  the  Court. 

This  was  the  state  of  things ;  and  according  to  its  con- 
stitution the  business  of  the  Court  is  carried  on.  The 
commissioners  acting  for  the  London  district  were  incor- 
porated expressly  by  the  act  of  parliament  into  the 
Court  of  Bankruptcy.  I'he  board  of  commissioners 
acting  in  the  country,  though  equally  under  the  juris- 
diction of  this  Court,  was  not  expressly  incorporated  by 
the  act  within  the  Court  itself.  The  business  went  on 
perfectly  well  until  it  happened  that  one  of  the  commis- 
sioners of  the  Court  of  Bankruptcy  imposed  a  fine  upon 
a  solicitor  for  a  contumacious  letter  addressed  to  him  in 
respect  of  his  conduct  in  the  execution  of  his  office. 
The  commissioner  thought  it  was  his  duty  to  impose  a 
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fine  upon  that  solicitor.     The  solicitor  complained  to        18S8. 
the  Court  of  Exchequer.     The  Court  of  Exchequer  " 

discharged  the  fine.  They  held  that  the  commissioner  Hall. 
had  no  power  to  impose  it ;  and  they  disclaimed  any  ^^  ^^  matter 
such  power  in  themselves  as  judges  when  sitting  in  their  Hall. 
chambers  at  Serjeant's  Inn,  to  impose  a  fine  of  that  ^  .  , 
kind ;  and  they  held  that  the  only  regular  course  upon  the 
occasion  was,  that  the  matter  should  be  referred  to  the 
Court  precisely  as  a  master  in  chancery  refers  similar 
matters  to  the  Court  itself  to  be  disposed  of.  There 
the  matter  was  at  rest;  there  the  Court  of  Exchequer 
distinctly  decided  that  the  whole  was  one  entire  court, 
and  that  the  commissioners  acting  in  the  discharge  of 
their  duty  were  acting  in  this  Court  as  masters  were  in 
a  court  of  equity;  all  the  judicial  duties  of  which  be- 
longed to  the  Court.  That  was  the  case  of  the.£tny  v. 
Faulkner  (a),  which  seemed  to  settle  all  doubt  upon  the 
subject.  Nevertheless,  the  reporter  in  a  note  says,  that 
that  case  gave  rise  to  a  clause  (i),  which  in  the  course  of 
two  or  three  months  afterwards  was  introduced  into  the 
act  for  the  appointment  of  accountant  general  in  the 
Court  of  Bankruptcy,  and  that  clause  I  believe  no  judge 
of  this  Court  ever  saw  till  it  was  passed  into  a  law,  and  it 
certainly  was  done  without  any  communication  to  the 
Court.  It  contains  a  clause  reciting  that  great  doubts 
have  been  entertained  respecting  the  Court  of  Review, 
and  respecting  the  commissioners, — doubts  which  were 
never  entertained, — ^and  then  it  proceeds  to  enact,  upon 
the  ground  on  which  the  fine  I  have  alluded  to  was 
imposed,  that  the  commissioner's  was  a  court  of  record, 
or  he  had  the  power  of  a  court  of  record,  and  all  courts 
of  record  could  impose  a  fine. — The  Court  of  Exchequer 
thought  otherwise,  and  decided  that  the  commissioner 

(a)  2  Mont,  6f  Ayr,  Jl  1. 

(A)  Sec  5  &  6  W.  4.  c,23.  s.  25.,  post,  Appendix. 
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1838.       had  not  power  to  impose  a  fine. — However,  this  clause 

was  introduced,  stating  that  doubts  were  said  to  be  enter- 

Hall.        tained  upon  the  subject,  and  then  it  enacts  that  the  two 

In  the  matter  subdivision  courts  shall  be  courts  of  record,  and  that 
of  ...  .    .  .   . 

Hall.        each  individual  commissioner  sitting  alone  to  dischai^e 

bis  duty  shall  have  the  power  of  a  court  of  record. 
Now  there  is  no  power  of  which  I  am  aware  that  this 
act  could  intend  to  give,  save  and  except  that  power 
which  the  Court  of  Exchequer  decided  did  not  exist ; 
namely,  the  power  of  imposing  fines,  because  that  is 
generally  considered  as  emphatically  incidental  to  a  court 
of  record.  However,  it  occurred  to  some,  in  the  course 
of  the  progress  of  the  bill  through  parliament,  that 
that  would  be  contrary  to  the  decision  of  the  Court  of 
Exchequer.  Accordingly  an  amendment  was  intro- 
duced, that  this  clause  shall  not  extend  to  empower  the 
commissioner  to  impose  a  fine  or  imprisonment,  and  so  the 
proviso  completely  annulled  the  clause.  And  again,  in 
the  bill  for  abolishing  imprisonment  for  debt  (a),  the 
same  subject  was  provided  for,  which  would  have  given 
the  commissioners  power  of  -imposing  a  fine;  and  a 
clause  was  introduced  into  the  bill,  that  from  and  after 
the  passing  of  the  act,  every  commissioner  acting  in  the 
execution  of  the  duties  of  the  Court  of  Bankruptcy  shall 
be  and  constitute  a  court  of  record.  The  other  act  had 
given  them  the  power  of  a  court  of  record ;  but  this 
constitutes  them  a  court  of  record,  and  also  gave  the 
commissioners  power  to  make  certain  rules  and  orders 
for  regulating  the  practice  in  their  several  courts  which 
power  at  present  is  vested  by  law  in  this  Court  That 
clause  was  struck  out ;  and  I  only  advert  to  it  to  show, 
that  these  things  have  introduced  a  great  difference  of 
opinion  into  the  profession  respecting  the  boundaries  of 

(a)  1  &  2  \nct.  c.  1 10. 
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the  duties  of  these  supposed  several  courts;  and  I  wish,        1888. 
therefore,  to  show,  that  down  to  the  present  moment,  ' 

notwithstanding  what  has  passed,   this,  the   Court  of        h^l. 
Bankruptcy,  is  one  integral  court,  and  that  it  sits  here  ^"  *®  matter 
for  all  the  jadicial  duties  of  that  Court  under  a  difibrent        Hall. 
liame.  Perhaps  it  is  to  be  regretted  that  the  whole  Court        "; 
in  all  its  departments  has  received  from  the  legislature 
the  denomination  of  the  Court  of  Bankruptcy;  and  from 
the  same  authority,  namely,  the  authority  of  the  legis- 
lature, thejudicial  branch  of  the  Court  of  Bankruptcy  has 
also  another  denomination,  namely,  the  Court  of  Review. 

But  with  regard  to  the  subdivision  courts,  they  are  Subdivision 
identically  the  same  as  all  the  local  boards  of  commit-  ^^^ 
sioners ;  they  have  not  one  jot  more  power,  authority, 
or  jurisdiction  than  those  several  boards  have.     Nor  * 

can  1  see  the  slightest  reason  or  utility  in  constituting 
subdivision  courts,  which  are  merely  divisions  for  con- 
venience^ (subdivision  courts  constituting  courts  of 
record),  with  the  exception  that  they  shall  not  fine,  when 
they  have  no  judicial  power  to  determine  between 
parties  litigating,  or  to  record  any  judgment,  or  to  be 
of  any  use  whatever  but  to  bear  the  name  of  a  court 
of  record.  Therefore,  all  the  divbion  courts  (if  1  may 
so  call  them),  all  the  boards  of  commissioners  through- 
out the  kingdom,  whose  business  it  is  to  execute  the 
fiats,  commissioners  in  London  having  no  power  or 
authority  whatever  but  to  execute  the  fiats  which  are 
sent  to  them,  are  in  all  respects  the  same;  and  a  sub* 
divi^on  court  perhaps  it  should  not  have  been,  unless 
all  the  other  boards  were  made  at  the  same  time  courta 
of  record* 

I  have  thought  it  necessary  to  advert  to  these  circum- 
stances, tnordertoacoountforwhatappears  extraordinary, 
that  the  legislature  should  use  the  expression  ^^  Courts 
of  Bankruptcy,"  because  the  very  same  clause  speaks  of 
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the  commissioners  of  the  Court.  I  therefore  wish  it  to 
be  distinctly  understood,  that  a  sub-division  court  is  not 
a  Court  of  Bankruptcy;  that  a  single  commissioner 
sitting  alone  in  the  exercise  of  his  duty,  is  not  a 
Court,  of  Bankruptcy,  but  they  are  both  members  of 
this  Court,  discharging  their  duties  in  a  court  of  record 
—one  entire  court  of  record,  of  which  we  are  all 
members.  So  much,  then,  for  that  objection  with  regard 
to  the  filing  of  the  affidavit. 

But  if  this  is  a  good  affidavit,  and  made  by  a  suffi- 
cient party,.!  am  of  opinion  that  it  is  a  complete  act 
of  bankruptcy ;  and  this  brings  me  to  the  next  question, 
and  the  most  important  of  all.  These  other  questions  to 
which  I  have  adverted  concern  the  public ;  the  question 
to  which  I  am  about  to  advert  concerns  only  the  parties 
in  the  present  litigation.  .  Is  this  a  fiat,  which,  under 
all  the  circumstances,  we  are  bound  to  sustain;  even 
legally  bound*  looking  at  all  its  incidents  ?  In  order  to 
come  to  a  conclusion  upon  that  question  we  must  look  a 
good  deal  in  detail  to  the  circumstances ;  and  for  the 
purpose  of  avoiding  that,  I  rather  wished  the  Court 
could  have  come  to  a  conclusion  upon  the  question 
of  law,  whether  it  was  a  sufficient  act  of  bankruptcy ; 
for  if  the  Court  were  all  agreed  that  it  was  not  a  suffi- 
cient act  of  bankruptcy  it  would  have  been  unnecessary 
to  consider  the  general  question. 

Now,  what  are  the  circumstances  of  this  case? 
Mr.  HcUl.was  one  of  the.  directors  of  a  banking  com- 
pany. He  was  no  trader,  except  in  that  capacity ;  he 
was  not  indebted  to  any  person  except  on  the  partnership 
accounts.  Those  accounts  were  disputed  between  him 
and  his  partners.  They  filed  a  bill  in  equity  against 
him,  which  was  the  regular  >  mode  of  proceeding  by 
partners  against  a  partner  for  an  account;  and  in  order 
to  have  all  these  matters  settled  it  prayed,  an  account 
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It  was  therefor^*  a  bill   in  equity  by  several  partners        1638. 

against  one  praying  an  account,  and  praying  that  certain 

securities  might  be  rendered  available.     The  company        Hall. 

were  the  plaintiff  in  the  suit,  and  Mr.  HaU  their  partner  ^^  '**®  matter 

was  the  defendant.     The  suit  proceeded  to  filing  the         Hall. 

answer,   which,  from   an  unfortunate  accident  of  the 

counsel  not  having  prepared  it  in  the  long  vacation  in 

due  time,  was  enforced  by  an  attachment.     The  answer 

was  filed ;    the  matter  was  ready  for   bearing.      The 

plaintiffs   having   got  so  far,  it  occurs  to   them,    that 

they  had  much  better  make  a  bankrupt  of  this  debtor. 

And  this  new  act  having  intervened,  it  occurred,  to 

them,  that  if  they  could  file  an  affidavit  of  debt  large 

enough,  they  might  possibly  drive  Mr.  HaU  to  an  act 

of  bankruptcy.    Accordingly,  they  made  an  affidavit  of  a 

debt  to  the  amount  of  15,000/.,  giving  no  credit  for  the 

securities ;  and,  swearing  to  a  debt  of  such  an  enormous 

amount,  it  became  impossible  that  the  party  should  get 

bail  to  that  amount,  far  beyond,  as  it  would  seem, — ^any 

thing  that  he  owed  to  tliem  on  the  balance  of  the  account. 

He  was  compelled,  tlierefore,  by  the  act  and  contrivance 

of  his  partners,  one  of  whom  was  a  solicitor  whom  he 

had  dismissed  from  the  office  of  solicitor  to  a  bankruptcy 

of  which  he  was  himself  assignee, —  he  is  driven  into 

the  snare  and  trammels  of  an  act  of  bankruptcy,  out  of 

which  he  could  not  escape,  because  it  was  impossible  to 

give  security  against  this  enormous  charge  of  a  legal 

debt  against  him.     Accordingly  he  did  not  find  bail. 

Upon  not  finding  bail  in  the.  Court  of  Bankruptcy,  as 

required,  he  is  made  a  bankrupt,  simply  upon  the  affidavit 

of  one  of  his  partners*     They  carry  down  the  fiat    The 

first  thing  they  do  when  they  come  to  open  it,  is  to  apply 

to  the  commissioner  for  a  provisional   assignment  to 

themselves,  the  petitioning  creditors,  a  thing  contrary  to 

all  usage.     I  have  had  pretty  long  experience  as  a  com- 
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missioner  of  bankruptcy^  and  in  my  life  I  never  gave  a 
provisional  assignment  to  a  petitioning  creditor,  espe« 
cially  to  this  enormous  amount.  I  have  certainly,  far 
one,  always  refused  to  do  so«  (a)  It  is  a  well  known  rule 
in  the  appointment  of  provisional  assignees,  that  there 
must  be  some  cause  for  appointing  them ;  and  that  cause 
must.  Lord  Eldon  says,  be  recorded  upon  the  proceedings 
of  the  commissioner.  No  cause  is  shown  whatever  for 
executing  this  provisional  assignment;  no  necessity 
whatever  appears  for  it.  But  see  what  is  the  effect  of  it* 
It  gave  the  petitioners  a  power  to  seize  instanter,  and 
made  them,  in  fact,  the  owners  of  all  the  estate,  real  and 
personal,  of  the  bankrupt,  and  gave  them  the  power  to 
turn  him  and  his  family  naked  out  of  house,  without  a 
particle  of  property ;  all  being  done  by  the  force  of  law, 
and  the  strong  hand  which  has  been  laid  upon  it  entirely 
at  the  disposal  of  his  adversary  in  the  suit  in  equity. 

Well  then,  the  next  thing  was,  after  the  creditor  had 
thus  got  all  tbe  estate  and  effects  into  his  own  hands, 
the  debtor  says,  <<  This  is  my  only  debt,  and  that  debt 
is  Bub  judiecy  and  I  have  no  other  debt."  The  Court 
thought  this  was  very  surprising,  and  the  Court  paused 
until  the  appointed  meeting  of  creditors  had  passed 
away,  where  creditors  were  called  opon  to  prove  their 
debts,  and  assignees  were  to  be  chosen.  The  ^commis- 
sioners met;  they  could  not  sUr  a  step  in  the  execution 
of  this  fiat ;  they  sat  their  hour  away ;  received  their 
fees  out  of  the  estate  of  this  unfortunat^e  bankrupt ;  they 
had  nothing  to  do ;  no  creditor  appe»*ed  to  prove  a 
debt;— no,  not  even  1^  petitioning  creditor  himself;-^ 
and  no  assignees  were  chosen,  and  the  prosecution  of 
the  fiat  broke  down  altogether. 

In  this  state  of  things,  it  appears  to  me  that  this 


(a)  See  l  Mont,  ^  Ayr,  B.  L.  113. 
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is  not  a  case  to  which  the  legislature  intended  that        1838. 

the  bankrupt  law  should  be  applied.     We  all  know        

that  the  general  principle  of  the  bankrupt  law  is,  to        h  all/ 

obtain  an  equal  distribution  of  the  effects  of  the  insolvent  ^°  ^^^  matter 

of 

debtor  among  all  his  creditors.    Now  it  is  not  pretended         Hall. 

that  there  is  any  equal  distribution  to  be  made  among  the 

creditors.    There  is  no  creditor  but  one ;  the  plaintiffs 

in  the  bill  in  equity,  and  the  partners  of  the  bankrupt. 

So  that,  without  going  any  further,  it  seems  to  me  to  be 

quite  monstrous  to  say,  that  it  should  be  endured  that  all 

this  gentleman's  property  shall  be  continued  as  the  legal 

property  of  his  adversary  in  the  suit  in  equity,  and  that 

he  has  no  power  in  the  prosecution  of  that  to  obtain 

his  rights. 

Some  doubt  at  first  occurred  upon  this  part  of  the 
case^  as  to  whether  there  was  any  precedent  which  would 
show  the  Court  ever  went  the  length  of  disturbing  a  fiat 
which   had   been  established  in  all  its  legal  incidents 
under  circumstances  similar  to  the  [nresent.     Now  there 
is  a  case  I  find  in  4th  Vesepi  remarkably  similar  to  the 
present  in  many  of  its  circumstances ;  but  when  cases 
depend  upon  their  circumstances,  of  course  you  do  not 
find  them  altogether   the  same.     But  in  the  case  of 
ex  parte  Bowes  (a)  there  was  a  suit  in  equity  between 
the  parties,  although  it  was  not  the  plaintiff  in  equity, 
but  the  defendant,  who  became  the  petitioning  creditor. 
He  was  not  satisfied  with  the  progress  which  the  suit 
in  equity  was  making,  and  he  thought  it  would  be  a 
better  thing  to  make  his  adversary  a  bankrupt,  and  ac- 
cordingly he  did.    Now,  without  detaining  the  Court  by 
going  through  all  the  circumstances  of  the  case,  though 
there  were  many  other  creditors,  the  Lord  Chancellor 
held,  that  as  the  commission  was  founded  upon  the  debt 

(a)  4  Fes.  p,l6S. 
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1838.        of  a  creditor  who  must   of  necessity  gain    the  whole 

direction,  and  dominion  over  his  adversary's  property,  it 

Hall.  should  not  be  allowed ;  and  accordingly  Lord  lAmgh- 
In  the  matter  f^crough  in  that  case  superseded  the  commission,  with 
Hall.  costs,  to  be  paid  by  the  petitioning  creditor.  What  shall 
be  the  result  of  this  case  I  do  not  take  upon  myself  to 
say,  with  regard  to  costs.  I  only  say,  I  am  decidedly 
of  opinion,  that,  upon  the  merits,  this  fiat  ought  to  be 
superseded. 

The  Chief  Judge: — 

In  this  case  the  petitioner  seeks  to  annul  the  fiat 
imder  which  he  has  been  adjudged  a  bankrupt,  on  two 
grounds ;  first,  that  the  requisites  necessary  to  support 
the  fiat  in  law  have  not  been  proved ;  and,  secondly, 
that  the  fiat  has  been  issued  from  motives  and  under 
circumstances  which  call  for  the  equitable  interference 
of  this  Court  to  prevent  the  abuse  of  the  process  of 
bankruptcy.  With  regard  to  the  legal  sufficiency  of  the 
fiat,  it  has  been  impugned  upon  three  grounds : — first, 
that  there  was  no  trading;  secondly,  that  there  was  no 
petitioning  creditor's  debt ;  and,  thirdly,  that  there  was 
no  act  of  bankruptcy. 
Trading.  The  objection  upon  the  ground  of  trading  seems  to 

have  proceeded  upon  a  misconception  of  some  expres- 
sion which  fell  from  tlie  judges  of  the  Court  upon  a 
former  petition  to  supersede,  (a)  In  that  case  it  appeared 
to  the  Court  that  the  party  who  was  seeking  to  super- 
sede his  own  fiat  had  purchased  shares  in  a  banking 
company,  not  for  the  bond  Jide  purpose  of  joining  in 
the  trade,  and  becoming  a  banker,  but  simply  for  the 
purpose  of  making  a  ground  to  sue  out  a  commission  of 
bankruptcy  under   which  his  affairs  might  be  settled; 


{a)  Ex  parte  Brundretty  3  Mont,  ^  Ayr.  50, 
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and  the  Court  upon  that  occasion  said,  that  in  that  case        1838. 

they  could  not  consider  that  the  mere  fact  of  purchasing         

the  shares,  where  they  could  see  that  the  object  was,         Hall. 

not  to  become  a  trader,  but  merely  to  become  a  bank-  I"  ^^^  matter 
rupt,  would  support  a  commission  thus  issued  out  for        Hall. 

the  bankrupt's  own  purposes*     But  it  never  intended  _        ~ 

*U  *         u       u   IJ       •  r  .u-  .  J-J    ^^  judgment. 

to  say  that  a  shareholder  m  a  company  of  this  sort  did 
not  thereby  make  himself  a  bankrupt ;  that  lie  did  not 
thereby  make  himself  a  trader ;  or  that  it  would  be 
competent  for  him,  in  any  action  against  him,  to  set 
up  that  he  had  not  thereby  made  himself  a  trader ;  be- 
cause the  very  fact  of  signing  the  deed  of  copartnership 
for  carrying  on  the  business  which  the  acts  of  parlia- 
ment had  declared  to  be  a  trading  within  the  bank- 
ruptcy laws,  had,  as  against  himself  at  least,  afforded 
conclusive  evidence  that  he  had  become  a  trader ;  but 
in  this  case,  where  he  was  not  only  a  shareholder,  but 
the  trading  of  such  a  bankrupt  was  a  trading  within 
the  act  by  being  manager  of  the  business,  it  never  could 
be  doubted  for  a  moment  that  it  was  a  good  trading. 

The  next  objection  is  to  the  petitioning  creditor's  Petitioning  ere.. 
debt ;  and  this  objection  is  founded  on  the  fact,  that  the 
fiat  has  been  issued  out  by  a  company  of  which  the 
bankrupt  is  a  member,  in  respect  of  a  debt  due  from 
him  to  the  firm.  In  ordinary  cases  this  would  be  a 
fatal  objection ;  but  the  petitioning  creditor  in  this  case 
relies  upon  the  provisions  of  certain  acts  of  parliament, 
by  which  individuals  carrying  on  business  in  copartner- 
ship as  bankers  may  authorize  certain  officers,  to  ht 
named  by  them,  to  sue  for  them,  and,  among  other  pro-- 
visions,  to  sue  the  members  of  their  own  firm. 

Now,  the  objection    to  a    partnership  suing  out    a  Partners  string 

«     •  .  I  r     t     '  n  -a  copartner. 

commission  against  a  member  of  their  own  firm  arises        '^ 
from  the  nature  of  the  debt,  which  was  due  from  the 
one  to  tlie  whole  body.    No  action  at  law  could  ever  have 
Vol.  I.  I  I 


480  CASES  IN  BANKRUPTCY. 

1838.        been  maintained,  either  by  the  firm  or  by  any  portioa 

of  the  firm,  against  a  member  of  that  firm,  for  any  debt 

Hall.        due  by  that  member  to  the  whole  firm.      No  action 

In  the^  matter  ^^j j  ^  prosecuted  by  the  whole  firm ;  because  then  the 

Hall.        debtor  would  be  both  plaintifi^  and  defendant,  a  thing 


The  judgment. 


that  is  never  allowed  in  an  action  at  law.  He,  as  a 
member  of  the  firm,  if  the  action  was  brought  by  the 
whole  firm,  must  have  been  one  of  the  plaintiflE^  and 
as  being  debtor,  he  would  have  been  one  of  the  de- 
fendants. Neither  could  it  have  been  brought  by  any 
of  the  members  of  the  firm,  in  respect  of  their  portions 
of  the  debt  due  from  the  one  to  the  other,  because  that 
portion,  or  the  portion  due  to  each,  must  depend  upon 
taking  the  whole  partnership  accounts,  which  courts  of 
law  never  will  do,  however  easily  they  may  be  ascer- 
tained ;  and,  although  it  may  appear  on  the  face  of  one 
or  two  documents  what  the  precise  proportion  of  each 
will  be^  that  task  they  leave  to  a  court  of  equity.  In- 
asmuch, therefore,  as  this  would  have  been  an  equitable 
debt  only,  due  from  tlie  bankrupt  to  the  firm  of  whidi 
he  was  a  member,  there  could  be  no  action  brought, 
and,  consequently,  there  could  be  no  fiat  issued  out, 
because  the  petitioning  creditor's  debt  must  be  a  debt 
recoverable  at  law.  But  by  the  statute  1  &  2  Vict, 
c.  96.,  amending  the  former  act  of  7  Geo.  4.  c.  46.,  the 
legislature  has  thought  it  right  to  enact,  ^^  that  any  per- 
son, now  being  or  having  been,  or  who  may  hereafter 
be  or  have  been,  a  member  of  any  copartnership  now 
carrying  on,  or  which  may  hereafter  carry  on,  the  busi- 
ness of  banking,  under  the  provisions  of  the  said  recited 
act,  may,  at  any  time  during  the  continuance  of  the 
same,  in  respect  of  any  demand  which  such  person 
may  have,  either  solely,  or  jointly  with  any  other  per- 
son, against  the  copartnership,  or  tiie  funds  or  property 
thereof,'*  sue,  and  be  sued   by,  the  public  officer  ap- 


CASES  IN  BANKRUPTCY.  481 

pointed  under  the  recited  acts.     And  it  goes  on  to        1838. 
state.  **  That  the  person,  havini;  been   and   being  a       ^ 

.  EsP  parte 

member,  shall   be  capable  of  proceeding  against  the         Hall. 
copartnership  by  die  public  officer,  and  be  liable  to  be  ^"  the^matter 
proceeded,  against,  by  or  for  the  benefit  of  the  copart-        Hall. 
nership,  by  such  public  officer  as  aforesaid,  by  such  pro-         .^^ 
ceedings,  and  with  the  same  legal  consequences,  as  if 
sudi  person  had  not  been  a  member  of  the  said  co* 
partnership."     Without  referring  then  to  the  language 
of  the  7  Geo.  4.,  by  the  force  of  this  statute  (1  &  2  Vict, 
c  96.),  coupled  with  the  4th  section,  which  takes  away 
any  right  of  set  off  which  such  member  might  have  in 
respect  of  dividends  of  shares  or  profits  of  the  concern, 
the  public  officer  would  have  a  right  to  bring  an  action ; 
and  it  would  necessarily  follow,  as  it  appears  to  me,  he 
might  also  petition  for  a  fiat  in  bankruptcy ;  for  though 
it  has  been  objected  that  it  has  been  decided  in  the  case 
of  Gtdhrie  v.  Fisk  (a)  that  an  act  of  parliament  autho- 
rising a  company  to  sue  and  be  sued  by  then*  secretary 
did  not  authorize  that  secretary  to  sue  out  a  fiat  in 
bankruptcy,  yet  that  decision  proceeded  upon  the  lan- 
guage of  that  particular  act  of  parliament,  which  ex- 
pressly confined  it  to  suing  and  being  sued ;  and  being 
a  private  act  of  parliament,  the  court  thought  they  were 
bound  to  construe  it  strictly,  and  thought  that,  under 
the  provisions  of  that  statute,  it  was  obvious  the  legis- 
lature had  not  intended  to  extend  the  power  of  the 
secretary  to  take  proceedings  in  bankruptcy.     But  here 
the  language  is  much  more  extensive.     The  language 
refers,  not  only  to  all  proceedings  in  law  or  equity,  but 
^  by  such  proceedings,  and  with  the  same  legal  conse- 
quences, as  if  such  person  had  not  been  a  member  of 
the  said  copartnership."     It  appears  to  me,  therefore, 
that  that  would  have  removed  the  objection  to  the  pro- 

(fl)  3  5,  ^  C.  178 ;  5  D.S^  R.  24  ;  Z  Stark,  153. 
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]8d8.        cess  in  bankruptcy  being  taken  out  for  the  purpose  of 
recoverinc:  a  debt  due  to  the  firm.     And  then,  looking: 

Ex  parte  ^  .     . 

Hall.         back  at  the  7  Geo.  4.  c.  46.  s.  9.,  it  is  clear  that  the 

In  the  matter  legislature  intended,  that  in  all  those  cases  where  a  part- 
Hall.  nership  might  sue,  or  might  take  out  a  commission  of 
bankruptcy,  that  the  secretary  or  the  registered  officer 
VTBs  the  proper  person  to  institute  these  proceedings; 
for  the  9th  clause  says,  **  That  all  actions  and  suits, 
and  also  all  petitions  to  found  any  commission  of  bank- 
ruptcy against  any  person  or  persons,  who  may  be  at 
any  time  indebted  to  any  such  copartnership  carrying 
on  business  under  the  provisions  of  this  act,  and  all 
proceedings  at  law  or  in  equity  under  any  commission 
of  bankruptcy,  and  all  other  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted  for  or  on  behalf 
of  any  such  copartnership,  against  any  person  or 
persons,  bodies  politic  or  corporate,  or  others,  whether 
members  of  such  copartnership  or  otherwise,  for  reco- 
vering any  debts  or  enforcing  any  claims  or  demands 
due  to  such  copartnership,  or  for  any  other  matter 
relating  to  the  concerns  of  such  copartnership,  shall  and 
lawfully  may,  from  and  after  the  passing  of  this  act,  be 
commenced  or  instituted,  and  may  be  prosecuted,  in  the 
name  of  the  registered  public  officer."  Therefore,  what- 
ever might  have  been  the  effect  of  this  clause,  taken  by 
itself,  before  the  passing  of  the  recent  statute  of 
1  &  2  Vict.,  it  appears  to  me  that,  taking  the  two  acts 
of  parliament  together,  the  fiat  was  well  sued  out  by  the 
registered  officer  of  the  company  against  the  bankrupt, 
for  a  debt  due  from  him  to  that  firm. 
Act  of  bank-  The  iicxt  objection  is,  that  there  has  been  no  act 

••upwy-  of  bankruptcy .     Now  the  act  of  bankruptcy  relied  on  is 

that  created  for  the  first  time  by  the  statute  which  has 
been  alluded  to,  of  the  first  and  second  of  her  present 
Majesty,  c.  110.  sec.  8.,  which  enacts,  that  it  is  lawful 
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for  the  creditor  to  <^file  an  affidavit  in  her  Majesty's       1838. 
'*  Court  of  Bankruptcy',  that  such  debt  or  debts  are  justly        — - 

.  f        y        j^jg  parte 

^^  due  to  them,"  and  so  on ;  and  that  if  the  debtor  does  Hall. 
not,  within  the  twenty-one  days,  give  security  to  '  ®  raattcr 
the  satisfaction  of  the  commissioners,  that  it  shall  Hall. 
be  an  act  of  bankruptcy.  There  is  no  dispute  that  -^  .  , 
the  affidavit  made  by  Mr.  Stubbs,  the  registered  officer 
of  this  company,  swearing  to  a  debt  due  to  the  company 
from  the  bankrupt,  was  filed  by  the  company  in  the  Court 
of  Bankruptcy ;  nor  is  there  any  dispute  that  a  copy  was 
duly  served  on  the  bankrupt,  who  admitted  he  did  not 
pay  or  secure  the  debt  as  required  by  the  statute.  But 
the  objections  raised  are,  first,  that  the  affidavit  was  not 
sworn  before  any  person  authorized  to  take  it ;  secondly, 
that  it  does  not  appear,  on  the  face  of  the  affidavit,  to  have 
been  taken  by  any  person  so  authorized ;  and,  thirdly, 
that  it  does  not  appear  on  the  affidavit  that  the  deponent 
is  a  person  authorized  to  make  such  an  affidavit.  The  Before  wbom 
affidavit  in  question  is  sworn  before  a  master  extraor* 
dinary  in  chancery.  Now,  as  has  already  been  observed, 
the  statute  is  altogether  silent  as  to  the  person  before 
whom  the  affidavit  is  to  be  sworn.  So  it  was  in  the  case 
to  which  my  learned  colleague  has  alluded,  the  6  Geo  4. 
c.IO.  s.  10.  with  reference  to  the  member  of  parliament ; 
but  under  that  statute  it  was  always  considered,  that 
inasmuch  as  the  clause  directs  tlie  affidavit  to  be  filed 
in  some  court  of  record  in  Westminster,  and  thereupon 
to  sue  out  process  out  of  that  court  in  which  that 
affidavit  was  made,  it  necessarily  follows  that  the 
affidavit  was  to  be  sworn  before  that  court,  or  by 
some  person  authorized  by  the  court  •  to  take  affidavits. 
It  seems  to  me  that  the  same  inference  is  fairly  to  be 
drawn  from  the  language  used  in  this  statute..  The 
legislature,  in  saying  nothing  as  to  the  person  befpre 
whom   the   affidavit  was   to   be  sworn,   and   directing 

I  I  3 
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1838.        merely  that  it  shall  be  filed  in  the  Court  of  Bankroptcy, 

appears  to  me  necessarily  to  lead  to  the  conclusion  that 

Hklu        ^  should  be  sworn  befisre  such  person  or  persons  as 

In  the  matter  ^g^^  authorised  by  the  constitntioA  of   the  court  to 
of  -^ 

Hall.        take  affidavits  in  matters  coming  before  the  court,  or 

^  ";; —        in  matters  where  affidavits  were  to  be  filed  in  that 

The  judffaieiit. 

court ;    and  then,  inasmuch  as  by  the  act  of  parliament 
under  which  this  Court  of  Bankruptcy  was  constituted 
it  is  directed  that  affidavits  in  matters  within  the  juris- 
diction of  the  court  should  be  sworn   before^  among 
others,   masters  extraordinary    in  chancery,    it  seems 
to  me  that  this  affidavit  was  well  sworn  before  the  person 
who  signed  the  jurat.     At  one  time  it  struck  me  there 
might  be  an  objection,  inasmuch  as  it  did  not  appear 
for  what  purpose  this  affidavit  was  sworn  before  the 
master    extraordinary   in    chancery.      If   the    master 
extraordinary   in   chancery    had   been   a   mere  officer 
of  this   Court  to   take    affidavits,  or   if   die  affidavits 
had  been  taken  before  the  commissioner  or  judge  of  this 
Court,  then  it  would  have  been  obvious  it  could  have 
been  sworn  for  no  other  purpose  than  that  of  being 
used  in  the  Court  of  Bankruptcy;    but   inasmuch  as 
the  master  extraordinary  is  authorized  to  take  affida- 
vits in  chancery  upon  matters  before  the  Lord  Chan- 
cellor, it  struck  me  that  it  did  not  appear  on  the  face 
of  the  affidavit  what  was  the  purpose  for  which  this 
affidavit  was  sworn ;  and  that  it  might  have  been  diffi- 
cult to  prosecute  the  person  for  perjury,  inasmuch  as 
an  affidavit  sworn    for    one    purpose,    and    used   for 
another,  is  not  the  subject  of  indictment  for  perjury; 
and  a  person  is  only  guilty  of  perjury   in   the  case 
where  it  is  ui^d,  and  not  in  the  cose  for  which  it  was 
sworn.     But,  on  looking  through  the  cases,  it  appears 
to   me   that  the   difficuity   has    always  arisen,   not  to 
ascertain  ihe  purpose  for   which  it  was  sworn,  but  to 
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ascertain  whether  the  person  taking  the  affidavit  was        1838. 

authorized  to  take  the  affidavit  in  the  court  in  which         

it  was  filed.     It  has  been  decided  in  many  cases  (a),  that        Hiuo. 
if  the  jurat  showed  the  affidavit  had  been  taken  before  ^  ^*>«  f^*<^' 
a  commissioner^   not  stating  of  what  court  he  was  a         Hall. 
commissioner,  the  court  in  which   it  was  filed  would 

The  judgment* 

not  conskler  that  affidavit  as  taken  in  their  court, 
because  there  was  nothing  to  show  that  it  was  taken 
before  a  commissioner  of  the  court.  If  it  appears  it  was 
taken  before  a  commissioner  of  that  court,  or  any  judge 
of  that  court,  it  would  be  considered  as  properly  taken. 

Now,  looking  through  the  cases,  the  difficulty  b 
removed  firom  my  mind,  and  I  think  therefore  there 
is  no  objection  to  the  sufficiency  of  this  affidavit. 

But  the  third  objection  commented  upon  was,  that 
it  does  not  appear  npon  the  affidavit  that  the  deponent 
is  a  person  authorized  to  make  such  an  affidavit  The  By  whom  affi- 
act  of  parliament  enacts,  <Mt  should  be  made  by  a  ^^^  ^' 
creditor  or  creditors ;"  and  it  is  said  it  nowhere  appears 
in  this  affidavit  that  Mr.  Siiibbs  was  a  creditor.  He 
certainly  does  not  state  he  was  one  of  the  body  in 
respect  of  which  he  institutes  this  proceeding.  If  he 
had  been  a  partner  of  the  firm,  of  course  the  usual 
affidavit  made  by  a  partner  might  have  been  made, 
and  that  would  have  put  an  end  to  the  objection ;  but 
inasmuch  as  he  does  not  state  himself  to  be  a  member 
of  the  firm,  it  could  onl^  be  as  by  a  registered 
officer  authorized  by  the  act  to  sue  in  the  name  of 
the  company,  that  he  could  call  himself  a  creditor. 
And  it  is  said  it  does  not  sufficiently  appear  on  the 
face  of  this  affidavit  that  he  is  a  registered  officer 
within  the  terms  of  that  act  of  parliament.  If  this 
had  been  a  question  of  pleading,  I  should  have  been  of 


(a)  See  Chit.  Bum*b  J.  vol.  5.  tit.   Perjury,  s.  I. 
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J 838.        the  same  opinion,  that  it  does  not  appear  with  suffi- 

^ cient  certainty  to  uphold  a  plea  under  a  demurrer  that 

Hall.        ^^  ^^^  the  registered   officer    within  the  meaning  of 
In  the^matter  ^ijjs  ^ct  of  parliament. 

Hall.  '  But,  though  the  affidavit  is  not  sworn  with  all  the 
characteristics  of  a  special  pl^  it  is  enough  if  it  appears 
upon  the  face  of  it  generally  that  bd  claims  to  be  a 
creditor  upon  the  ground  of  his  being  the  registered  officer 
of  the  company  carrying  on  business  under  tlus  act 
of  parliament.  He  states  positively  that  he  is  the  rois- 
tered officer  of  this  company.  He  states  positively  that 
this  company  was  united  for  the  purpose  of  carrying 
on  business;  but  it  is  supposed,  because  it  does  not 
say  carrying  on  business,  but  only  united  for  the  pur- 
pose of  carrying  on  business,  it  is  not  sufficient.  It 
appears  to  me  it  is  quite  sufficient  to  support  the 
affidavit  that  he  institutes  this  proceeding  as  the  regis- 
tered officer  of  the  company  under  this  statute,  which 
statute,  with  reference  to  it,  authorizes  the  registered 
officer  to  sue  on  behalf  of  the  company. 

I  am  therefore  of  opinion  that  upon  none  of  Uie 
grounds  has  the  invalidity  of  this  fiat  been  established. 

Then  it  has  been  suggested  during  the  argument, — 

suggested  from  the  bench,  and  was  urged  from  the  bar 

in  consequence  of  that  suggestion, — that  this  fiat  could 

Equitable  not  be  supported ;  that  the  circumstances  of  this  case 

supenedeiu.        ^^^  ^^^j^  ^  ^^  induce  the  court  in  equity  to  supersede 

the  fiat,  whatever  may  be  its  legal  validity. 

Now  I  have  the  misfortune  not  to  see  the  case  in  so 
strong  a  light  as  that  in  which  it  has  been  viewed  by  ray 
learned  colleagues ;  and  if  the  case  were  left  to  my  sole 
decision  I  should  not  have  pronounced  for  this  super- 
sedeas on  the  present  occasion.  At  the  same  time  thera 
is  a  great  deal  in  what  has  been  stated  in  the  judgment 
by  the  Court  which  induces  me  to  think  that,  probably, 
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the  most  equitable  course  has  been  arrived  at,  in  getting        1838* 

rid  of  this  fiat ;  because  it  does  appear  to  me  to  have         

been    a  harsh  proceeding,  and  that  the  party  has  no         h/liI^ 
right  to  complain  of  this  fiat  having  been  taken  from  him ;  ^"  *^®  matter 
and  there  might  have  arisen  circumstances  under  which        Hall. 
I  should  have  thouirht  it  ouffht  to  have  been  superseded.  _        , 

^       .     J  f       .     .  L  The  judgment. 

But  It  does  appear  to  me  that  it  is  rather  premature  to 
supersede  this  fiat  upon  the  ground  of  there  being  no 
other  creditor,  and  there  being  no  choice  of  assignees; 
and  I  should  rather  have  waited  to  have  seen  that  the 
•conduct  of  the  fiat  was  so  embarrassed  by  the  circum- 
stances of  there  being  no  choice  of  assignees  that  it 
could  not  be  properly  prosecuted. 

With  respect  to  the  other  ground,  namely,  that  the 
party  swears  himself  to  be  solvent,  and  that  this  fiat 
has  been  taken  out,  not  for  the  bond  fide  purpose  of 
recovering  this  debt,  but  for  the  purpose  of  removing 
him  from  the  situation  of  trustee,  and  as  assignee  under 
another  commission,  it  does  not  appear  to  me  that  those 
circumstances  have  been  made  out  in  evidence.  It  does 
not  strike  me,  that,  taking  all  the  affidavits  together,  I 
could  rely  on  the  bankrupt's  assertion  that  he  was 
solvent ;  because  if  he  were  in  solvent  circumstances  the 
provision  made  by  the  statute  might  have  been  easily 
complied  with.  He  was  not  called  upon  to  pay  this 
debt;  he  was  not  called  upon  to  give  security  for  it$ 
immediate  payment,  nor  indeed  for  its  payment  at  all ; 
but  all  that  he  was  to  give  security  for  was,  that  he 
should  pay  such  debt  as  should  be  recovered  in  an  action 
or  actions  at  law ;  or  that  he  should  render  himself. 

Now  if  the  person  had  been  in  solvent  circumstances, 
it  strikes  me  he  would  have  found  no  difficulty  in 
getting  security  to  that  extent,  if,  as  is  stated,  the  debt 
due  to  the  petitioner  had  been  covered  by  ample  secu- 
rity ;  but  that,  as  I  collect  the  facts  from  the  affidavits, 
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1838.        is. denied  by  the  company  :  they  deny  that  the  security 

'        given  is  safficient  to  cover  the  debt;  and  therefore  it 

Hioi./      ^^'^  °^^  appear  to  me  that  upon  the  ground  of  aol- 

In  the  matter  vency,  or  of  the  other  circumstances,  there  is  enough  to 

Hall.        supersede  the  fiat.    It  is  certainly  a  strong  circumstance 

that  no  other  creditor  has  come  in,  and  it  might  give 

e  judgm  .  ^^  ^^  difficulty  and  embarrassment  in  the  working  of 
this  fiaty  which  might  have  induced  me  to  supersede 
on  that  ground;  but  it  strikes  me  that  it  would 
have  been  better  to  have  paused,  and  to  have  seen 
whether  eventually  such  might  have  remained  the  con- 
dition of  the  fiat ;  because  other  creditors,  when  they 
found  it  was  to  be  carried  on,  might  have  come  in. 

I  should  have  waited  until  the  adjourned  meeting  for 
the  choice  of  assignees, — until  circumstances  had  siiown 
the  fiat  could  not  be  prosecuted ;  but  as  my  colleagues 
think  the  other  circumstances  of  the  case  call  upon 
them  to  pronounce  an  order  for  a  supersedeas  of  this 
fiat,  of  course  the  order  must  be,  that  this  fiat  should  be 
superseded. 

flat  superseded,  with  costs,  (a) 


(a)  As  soon  as  his  Honour  the  man  and  Mi*.  Bacon  had  not  been 
Chief  Judge  had  delivered  his  fiilly  heard.  The  Court  there- 
judgmenty  the  respondent's  coun-  upon  allowed  them  to  re-ai^e 
sel  submitted,  that,  at  the  sugges-  the  case  to  a  considerable  extent ; 
tion  of  the  Court  that  it  was  but  there  being  no  novelty  in  sub- 
unnecessary  they  should  argue  stance  in  the  arguments,  they  are 
some  of  the  points,  Mr.  Wight'  not  here  added. 


DOS  carried  by  appeal  to  the  Lord  Cha 
will  be  compikied  in  the  next  Number. 
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In  the  matter  of  GEORGE  HALL.  L.  C. 

Dec.  11 
I  HE  fiat  in  this  case  having  been  superseded  by  the        9  1^« 
order  of  the  Court  of  Review,  confirmed  by  the  Lord 
Chancellor,  application  was  made  to  the  Lord  Chan-  ther  the  Court 
cellor,  by  motion,  on  behalf  of  the  petitioning  creditor,  ^^pei^ed" 
for  leave  to  present  a  petition  to  his  Lordship,  in  order  a  fift,  and  the 
that,  in  that  form,  the  question  of  the  validity  of  the  fiat  ditor  having 
might  come  before  his  Lordship.  S^wtS  1 

l^ed  by  him  to 
11-^'^  erroneous  1(1 

Mr:  Swanston  and  mv^ Bacon : — Upon  the  hearing  of  omitting  mate- 
the  original  petitidn  the  judges  of  the  Court  of  Review  j^^jn^r^ti^  as 
differed  in  opinion.     We  applied  for  a  special  case,  and  findings  of  the 

.   .  ^  ,  ^'^  '^  ,  Court  matters 

we  laid  before  their  Honours  a  statement  of  what  we  which  were  not 
conceived  to  be  the  facts  of  the  case.  That  was  thrown  p^e'JUion^g  cre- 
aside,  and  a  very  summary  paper  offered  to  us  as  the  ^^^  rejecting 

•^  »f    r    r  ^  ^  jjjg  speci.ll  case, 

only  special  case  which  we  might  take.     This  omitted  tiie  Lord  Chan- 

ccllor  has  any 
original  jurisdiction  to  try  the  validity  of  the  fiat  ?     Leave  given  to  discuss  the  point  before 
the  Lord  Chancellor  on  motion  or  petition,  without  prejudice  to  question,  whether  at  all 
events  a  petition  is  not  necessary. 

Qiuare,  Whetiier  there  is  any  mode  of  appealing  from  the  shape  in  which  a  special  case 
is  settled  by  the  Court  of  Review  ? 

The  1  &  2  W.  4.  c.  56.  s.  19.  was  not  intended  to  revest  in  the  Lord  Chancellor  the  duty 
of  trying  questions  of  supersedeas  on  his  original  jurisdiction;  biit  to  protect  the  Great 
Seal  from  being  called  upon  to  obey  the  order  of  another  court. 

Where  the  Court  of  Review  supersedes  a  fiat,  the  Lord  Chancellor  cannot  order  a  proce- 
dtndo  without  examining  merits  of  order  of  the  Court  of  Review, — ergo,  without  an  appeaL 

Ex  parte  Keyg,  3  Dea.  ^  Ch.  263,  1  Mont,  ^  Ayr.  226>  commented  upon. 
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1838.        altogether  to  state  the  execution  of  the  deed  by  Mr.  H(Jl, 

which  is  the  very  basis  of  our  right, — without  which  we 
lo  the  matter  -  i       r  .-  i  /•  .  • 

of  have  no  pretence  either  for  an  action  at  law  or  a  fiat  m 

^^^^'        bankruptcy;  and  upon  an  application  for  that  purpose, 
we  were  told  that  it  could  not  be  introduced.     Then 
the  suit  in  equity  is  upfortunately  not  so  stated  as  to 
bring  before  your  Lordship,    upon   the  special  case, 
any  thing  like  a  clear  statement  of  what  it  is.     It  is 
represented  as  a  suit  for  an  account,  as  if  it  were  a 
suit  for  a  general  account  between  the  bank  and  their 
debtor  partner ;  the  fact  being  that  it  was  limited  merely 
to  making  available  the  securities,  and  the  account  was 
asked  only  as  an  incident  thereto,  and  in   the  usual 
alternative,  that  the  party  might  either  pay  the  balance 
when  ascertained^  or  that  he  might  be  foreclosed.  Again, 
a  finding  was  introduced  into  it,  that  the  fiat  was^  sued 
out,  not  for  the  pui*poses  of  bankruptcy,  but  to  remove 
tlie  petitioner  from  the  office  of  assignee  in  certain  oAer 
bankruptcies  in  which  they  were  joindy  interested,  to 
place  all  the  property  of  the  petitioner,  real  and  per- 
sonal, at  the  disposal  of  the  creditor,  and  to  compel  him 
by  an  ej:  parte  proceeding  to  submit  to  the  full  demand 
sought  to  be  recovered  against  him,  without  any  judg- 
ment or  decree  in  the  action  at  law  or  the  suit  in  equity, 
then  depending  between  them.     In  that  state  of  cijrcum<* 
stances  the  essentials  of  the  case  are  not  before  you; 
and  here  is  a  finding  which  we  say  was  not  made  by 
that  court,  which  excludes  us  fi'om  any  possibility  of  an 
appeal.     This  is  therefore  a  case  in  which  we  should  be 
at  liberty  to  proceed,  either  under  the  ^>pellate  juris- 
diction by  petition,  or  under  that  original  jurisdictiiMi, 
which  exists  in  your  Lordship,  upon  the  point  whe- 
ther the  fiat  should  be  superseded.     [The  Lord  Chan- 
cellor.— If  the  parlies    not  being  satisfied  with  the 
special  case  as  settled  is  a  reason  for  coming  here,  then 


CASES  IN  BANKRUPTCY-  491 

every  case  must  come;  for  it  cannot  be  supposed  that  a        18S8. 
special  case  can  be  settled  quite  to  the  satis&ction  of  each  •     7^ 
of  the  litigant  parties.] — It  is  not  exactly  so.     We  do  of 

not  say  we  are  merely  dissatisfied  with  the  case,  but  that 
a  finding  was  introduced  which  did  not  take  place  in  that 
court  No  two  of  the  judges  made  any  such  finding. 
We  do  not  meet  with  it  in  the  order ;  nor  is  there  any 
record  of  it:  there  was,  in  fact,  no  such  finding;  nor 
could  there  have  been,  because  in  the  petition  there  was 
not  the  allegation  that  this  fiat  was  not  issued  for  the 
legitimate  purposes  of  bankruptcy.  It  is  true  the  peti- 
tion did  allege  that  it  was  issued  yindicdvely,  and  so  on ; 
but  supposing  there  had  been  those  purposes  co-existing 
with  the  legitimate  purpose  of  procuring  payment  of 
the  debt,  no  objection  could  have  been  taken :  so  that 
we  come  here,  not  merely  on  the  ground  of  dissatis- 
faction, but  because  the  essential  facts  are  omitted ;  our 
deed  is  not  stated ;  the  equity  suit  is  mis-stated,  and 
the  finding  is  not  warranted  by  the  record,  and  in  fact 
did  not  take  place.  [The  Lord  Chancellor  : — Your 
present  application  is  merely  for  liberty  to  apply.] — The 
order  has  been  drawn  up,  in  which  there  is  only  the 
usual  recital,  that  counsel  were  heard,  that  affidavits 
were  read,  and  thereupon  the  court  orders  the  super- 
sedeas. Upon  the  order,  as  drawn  up  and  passed,  there 
is  no  statement  of  what  is  now  inttx>duced  into  the  case 
as  special  findings ;  and  although  permitting  parties  to 
come  here  in  every  case  in  which  they  were  dissatisfied 
would  bring  appeals  which  it  was  not  the  intention  of 
the  legislature  to  bring  into  this  Court,  on  the  other 
hand  as  great  an  evil  might  be  induced  if  there  was  no 
opportunity  of  applying  to  your  Lordship  in  a  case  like 
this,  and  appealing  from  the  manner  in  which  the  special 
case  is  pix>fFered  to  us,     [The  Lord  Chancellor  : — Is 
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1888.        not  the  statute  against  you  there  (a) ;   because   if  I 

recollect  the  terms  of  it,  it  is  only  on  a  special  case, 

of  unless  the  Court  thinks  liberty  should  be  given  ?     If  it 

Hajsl.  ^^  intended  that  there  should  be  an  appeal  from  the 
is  any  mode  or  iQode  in  which  a  special  case  is  settled,  it  lets  in  every 
appeaUng  ^j^gg^     jf  j^  jg  Q^ing  to  tlie  particular  subject  matter 

flbape  in  which  that  you  require  the  interposition  of  the  Court  in  some 
MUded byuTe''  Other  mode,  it  is  a  case  within  the  statute;  but  I  cannot 
Court  of  Re-      think  the  statute  ever  meant  there  should  be  an  appeal 

against  the  mode  in  which  the  Court  settled  a  case.  (6)] 
— We  do  not  put  it  in  that  way.  The  statute  makes  the 
settlement  of  the  special  case  final,  no  doubt.  These 
are  the  words  of  the  act  (c) :  <^  That  all  such  matters  to 
be  heard  and  determined  in  the  said  Court  of  Review 
shall  be  brought  on  by  way  of  petition,  motion,  or 
special  case,  according  to  the  rules  and  regulations  to 
be  established  as  herein-after  provided,  subject  to  an 
appeal  to  the  Lord  Chancellor  by  virtue  of  this  act,^' 
<^  such  appeal  to  be  on  a  special  case,  and  in  no  other 
mode  whatsoever,  except  the  Lord  Chancellor  shall  in 
any  case  otherwise  direct ;  which  special  case  shall  be 
approved  and  certified  by  one  of  the  judges  of  the  said 
Court  of  Review  in  matters  arising  in  the  said  court,, 
and  by  the  judge  trying  the  issue  in  matters  arising  out 
of  the  trial  of  issues ;  and  the  determination  of  such 
judge  on  the  settlement  of  such  case  shall  be  final  and 
oonclusive."  [The  Lord  Chancellor  :  —  It  excludes 
this  Court  from  jurisdiction  upon  matters  of  fact] — On 
the  appellate  jurisdiction  it  does.  [The  Lord  Chak« 
cellor:—- I  must  consider  this  as  an  appeal,  because 
you  have  been  to  the  Court  of  Review.  You  may  say 
it  is  a  matter  upon  which  this  Court  had  original  juris- 

(a)  See  l  &  3  W.  4.  c.  56,  8. 3.  post,  504, 

(b)  See€Z  parte  Low  re  Hobson,  1  Moni,  Sf  Ayr,  189. 
(r)  1  &  2  W.  4.  c  56,  6. 3.    See  Appendix,  />o*/,  p.  504. 
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In  the  matter. 


diction;  but  you  have  been  to  the  Court  of  Review.        1838. 
You  have  attempted  to  get  a  special  case  settled;  you 
are  dissatisfied  with  the  mode  in  which  it  is  proposed  of 

to  settle  it ;  then  the  question  is,  whether  the  act  does  Hall. 
not  exclude  the  jurisdiction  of  this  Court,  because  if  I 
do  what  you  ask  me  to  do  I  shall  permit  an  appeal  on 
a  matter  of  fact] — But  your  Lordship's  original  juris- 
diction is  not  touched  by  this  section.  [The  Lord 
Chancellor  : — You  have  excluded  that  by  the  course 
you  have  followed.  You  have  been  to  the  Court  of 
Review  first,  and  now  you  come  here.] — That  has  hap- 
pened in  a  case  before  Lord  Brougham.  There  was  an 
appeal  from  the  Court  of  Review,  and  his  Lordship 
entertained  jurisdiction  upon  the  question  of  &ct,  which 
he  could  not  have  done  by  the  appellate  jurisdiction, 
and  he  referred  it  entirely  to  the  original  jurisdiction. 
Ex  parte  Keys,  (a)  We  apprehend  your  Lordship's 
original  jurisdiction  is  not  touched  by  this  section,  which 
refers  only  to  the  appellate  jurisdiction.  How  we  are  to 
argue  the  case  without  the  deed,  and  why  that  deed  is 
omitted,  we  cannot  understand.  And  then  a  finding  is 
introduced,  the  only  effect  of  which  is,  to  preclude  us 
utterly  from  appeal.  So  that,  whether  it  is  riglit  or 
wrong,  we  are,  by  the  omission  of  that  which  is  the 
strength  of  our  case,  and  the  insertion  of  this,  which 
we  say  is  no  finding,  prevented  from  appealing.  [The 
Lord  Chancellor:  —  That  is  pure  matter  of  fact] 
— Yes,  but  the  alleged  finding  is  fatal  to  us.  We  say  we 
should  be  entitled  to  be  heard,  not  only  upon  questions 
of  fact  but  of  law.  One  of  the  learned  judges,  who 
takes  this  view  of  the  case,  has  received  the  impression 
that  such  was  the  view  taken  by  the  Court,  and  that 
there  was  a  finding.     If  your  Lordship  should  not  in- 

(a)  3  DetU  ^  Ch,  263.     1  Monl,  ^  Ayr.  226. 
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1838.        terpose  in  this  case,  diere  is  an  utter  failure  of  justice, 
,     I  and  we  have  nothing  to  jdo  but  to  submit  to  the  order. 

In  the  matter  ® 

of  however  wrong  it  may  be.     The  finding  in  the  special 

case  is  thus : — <*  The  matters  of  the  said  petitioui  to- 
gether with  the  answer  and  objections  thereto  on  the 
part  of  the  company,  as  well  as  the  arguments  of  counsel 
on  both  sides,  having  been  fully  heard,  th^  Court  doth 
find,  that  in  fact  the  petitioner  was  no  otherwise  a  trader 
than  as  a  partner  i|i  the  banking  company ;  that  be  owes 
no  debt  h\\%  the  disputed  and  unsettled  balance  of  bis 
partnership  account,  which  amounts  to  at  least  2001" 
[we  cannot  conqeive  how  that  sum  was  arrived  at]; 
^<  and  that  he  \iss  committed  no  act  of  bankruptcy,  but 
the  omission  to  enter  into  the  bond  with  sureties,  as 
required  by  the  statute,  into  which  act  of  bankruptcy 
he  was  purposely  driven  by  his  partners  claiming  an 
exorbitant  debt,  requiring  excessive  bail  beyond  what  he 
was  able  to  procure ;  that  he  owes  no  other  debt,^  except 
to  his  solicitors,  and  a  few  small  sums  not  exceeding  51. ; 
and  the  Court  doth  further  find,  that  in  fact  the  fiat 
was  sued  out,  not  for  the  purposes  of  bankruptcy,  but 
for  the  purpose  to  which  only  it  has  been  made  avail- 
able; viz.  to  remove  the  petitioner  from  the  office  of 
assignee  in  certain  other  bankruptcies  in  which  they 
were  jointly  interested,  to  place  all  the  property  of  the 
petitioner,  real  and  personal,  at  the  disposal  of  the  conir 
pany,  and  to  compel  him,  by  an  ex  parte  proceeding, 
to  submit  to  the  full  demand  sought  to  be  recovered 
against  him.''  The  omission  is  the  statement  of  the 
deed  of  January  1887,  whi^h  contains  the  admission  of 
the  debt,  and  gives  us  a  legal  right.  And  then  there  is 
a  mistake  with  respect  to  the  statement  of  the  pro- 
ceedings in  the  Court  of  Exchequer.  Instead  of  staling 
the  prayer  of  the  bill,  a  representation  is  made  that  it  is 
a  prayer  for  a  general  account,  completely  misund^r- 
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standing  the  natare  of  the  proceedings,  which  is  merely        1838. 

to  make  available  an  equitable  mortgage  which  did  not        

^,  ^  *    /?.i_  •.•  ^n  the  matter 

comprise  the  greater  part  of  the  securities.  of 


Hall. 

The  Lord  Chancellor  :  —  I  will  let  you  know  on 
Thursday  what  I  will  do  with  it. 

The  case  stood  over. 

The  Lord  Caancisllor:  —  As  I  understand  your  Dec.  14. 
application  the  other  day,  Mr.  SwansUmy  the  Court  of 
Review  have  issued  an  order  to  supersede  the  commis- 
sion. That  is  to  say,  you  are  applying  to  discharge  the 
order  of  the  Court  of  Review.  How  can  you  assimilate 
that  to  an  original  application?  From  the  nature  of 
what  has  taken  place,  supposing  I  considered  that  this 
Court  had  original  jurisdiction  in  matters  of  that  sort, 
how  can  you  assimilate  this  to  a  case  of  original  juris- 
diction ?  What  you  want  is,  that  I  should  undo  what 
the  Court  of  Review  has  done. 

Mr.  Swamton : — In  the  case  before  Lord  Brougham^ 
ex  parte  Keys  (a),  the  Court  of  Review  had  done  exactly 
what  they  have  done  here,  —  made  an  order  superseding 
the  fiat.  That  was  heard  upon  petition  before  his  Lord- 
ship, and  the  question  then  appeared  to  be  a  question  of 
fact;  and  of  course  Lord  Brougham  could  not  entertain 
the  appellate  jurisdiction ;  but  by  virtue  of  the  original 
jurisdiction,  which  his  Lordship  said  could  not  be  inter- 
fered with  by  the  order  of  the  Court  of  Review,  or  any 
thing  else,  his  Lordship  administered  what  he  considered 
to  be  the  justice  of  the  case. 

The  Lord  Chancellor: — You  must  show  me  that 
what  you  are  asking  me  to  do  could  have  been  done 

-|—      — ■-■■  -  III!  I  .--  ,->-■-. ^ ^ 

(<i)  3  Dea,  4"  Ch.  26J.     1  Mont,  ^  Ayr.  226. 

K  K  4 
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1838. 

In  the  matter 
of 

UAtJL. 


Where  the 
Court  of  Re- 
view makes  an 
order  to  supers 
scde,  the  Lord 
Chancellor  can- 
not order  apro- 
cedendo  with- 
out examining 
'merits  of  order 
of  Court  of  Re- 
view  Ergo^ 

without  an 
appeal. 

Ex  parte  Keys, 
3  Bea.  ^  Ch. 
263;  1  AfMt.^ 
Ayr.  226 ;  com*' 
mented  on. 


by  virtue  of  the  original  jurisdiction.  That  leaves 
another  question  behind  which  it  may  not  be  neces- 
sary to  consider. 

Mr.  Swanston : — Your  Lordship  observes,  we  are 
the  petitioning  creditors  upon  a  fiat,  upon  the  va- 
lidity of  which  we  insist.  The  Court  of  Review  has 
made  an  order  to  supersede  that  fiat.  While  that 
order  remains  in  force,  and  while  there  is  no  order 
of  more  prevalent  efficacy,  undoubtedly  we  cannot 
proceed  with  that  fiat.  We  would  ask  of  your  Lord- 
ship, therefore,  either  liberty  to  argue  the  validity  of  the 
fiat  before  you,  when  an  order  might  be  made,  as  I 
humbly  apprehend,  to  discharge  that  order,  or  it 
would  be  competent  to  your  Lordship  to  order  a  procC" 
dendo  to  issue. 

The  Lord  Chancellor: — Not  without  examining 
into  the  merits  of  that  order.  How  can  I  examine 
the  merits  of  that  order  without  an  appeal  ?  You 
cannot  ask   me  entirely   to  disregard   what  has  been 

done  bv  the  Court  of  Review. 

If 

Mr.  Swanston : — That  was  done  by  your  Lordship's 
predecessor. 

The  Lord  Chancellor  : — I  have  looked  at  that  case 
of  ea: pane  Keys  particularly.  It  is  quite  dear  that  Lord 
Brougham  considered  that  he  had  put  the  matter  in  a 
course  which  it  was  not  very  easy  to  get  out  of.  He  had, 
upon  an  ex  parte  application,  said  that  he  would  hear 
it  upon  petition ;  and  the  question  was,  whether  that 
could  be  raised  again  without  an  application  to  discbai^e 
the  order;  and,  finding  himself  in  that  situation,  h^ 
heard  it.  It  is  quite  clear  that  Lord  Bromgham  con- 
sidered that  question  ought  to  have  been  in  some  way 
or  other  brought  before  the  Court,  and  he  prescribed 
the  coui'se  to  be  adopted  in  future.  I  do  npt  apprehend 
that  Lord  Brovgham  meant  to  lay  down  any   general 
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rule.     In  fact,  if  the   rule  were   taken  to   be  as  you         ISS8. 

consider  it,  it  would  brinff  into  this  Court  every  auction  ,     . 

®  ^  ^  In  the  matter 

of  supersedeas.  of 

Mr.  Swcmston: — Upon  the  hearing  before  Lord  Hall. 
Brougham  it  not  only  appeared  as  your  Lordship 
has  stated,  but  it  also  appeared  that  the  question  was 
one  entire  question  of  fact,  and  upon  which  the 
appellate  jurisdiction  of  course  was  excluded,  not- 
withstanding that  Lord  Brougham  said  that  he  should 
exercise  the  original  jurisdiction. 

The  Lord  Chancellor  : — I  should  like  very  much 
to  hear  any  observations  you  have  to  make  upon  this 
act, —  how  this  Court  has  original  jurisdiction;  because 
that  19th  section  (a)  never  was  intended  to  undo  all  Thei&2W.4. 
that  had  been  previously  done,  but  it  was  introduced  not  intended  to 
obviously  for  the  purpose  of  protecting  the  great  seal  ]^^Q„^f 
from  being  put  in  the  situation  of  being  call^  upon  to  cdlor  the  duty 

of  XXTVMt  Ques* 

obey  the  order  of  another  court,  which  applies  to  a  tions  of  super' 
variety  of  proceedings  in  the  court.  Suppose  an  order  ^^^i^^ 
is   made  at  the   Rolls,  or    by   the   Vice   Chancellor,  diction;  but  to 

protect  the 

which  requires  the  act  of  the  great  seal;    it  comes  Great Sed from 
to  the  Chancellor  to  affix  the  great  seal ;    the  Lord  ™|f  to  obey 
Chancellor  cives  credit   to   the  decision  below;   and  the  order  of 

another  court. 

if  that  is  to  be  questioned  it  must  be  questioned 
in  the  regular  way,  by  appeal;  but,  generally  speaking, 
the  merits  of  the  case  are  not  investigated,  the  decision 
of  the  court  below  is  considered  sufficient  authority 
for  the  great  seal  to  act  upon ;  it  is  the  act  of  the  great 
seal.  The  jurisdiction  of  the  Rolls,  although  distinct 
from  the  jurisdiction  of  this  Court,  if  the  order  requires 
the  interposition  of  the  great  seal,  can  only  act  by 
means  of  the  Lord  Chancellor ;  the  Lord  Chancellor 
gives  the  great  seal  on  the  authority  of  the  order  made 

(aj  Sec  the  section,  post^  Appendix,  p.  505. 
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18S8.        at  the  RoUs.     The  19th  section  (a)  is  precisely  ia  order 

.     ;  to  protect  the  ffreat  seal  frotn  beinir  put  in  the  sitofr- 

In  the  matter    .    *^  °  ^  ^ 

of  tion  of  being  called  upon  to  obey  the  order  of  another 

"^'•''-  court.  « That  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, upon  the  reversal  of  any  adjudication  of  bank- 
ruptcy, or  for  such  other  cause  as  he  shall  think  fit, 
to  order  that  aiiy  fiat  issued  by  virtue  of  this  act 
shall  be  rescinded  or  annulled;  and  such  order  shall 
have  all  the  force  and  efiect  of  a  writ  of  supersedeas." 
The  jurisdiction  of  trying  the  question  whether  there 
shall  be  a  reversal  of  the  adjudication  or  not  is  expressly 
given  to  the  Court  of  Review;  but  then  that  cannot 
operate  till  the  great  seal,  under  the  19th  section,  has 
acted ;  then  it  takes  the  adjudication  as  conclusive.  Now 
the  17th  section  (a)  seems  to  me  conclusive  of  what 
the  act  meant,  because  it  provides  that  very  thing. 
An  application  is  made  to  dispute  the  adjudication, 
on  which  of  course  the  validity  of  the  fiat  or  commis- 
sion would  depend,  ^  that  if  any  trader  adjudged  bank- 
.  rupt  shall  be  minded  to  dispute  such  adjudication'^ 
then  he  shall  apply  to  the  Court  of  Review,  and  then, 
on  the  Court  of  Review  making  the  order,  an  appeal 
shall  be  to  the  Lord  Chancellor  from  the  decision  of 
the  Court  of  Review  on  matter  of  law  and  equity,  or 
on  the  refusal  or  admission  of  evidence  only,  as  provided 
for  in  the  prior  section.  It  is  impossible  to  distinguish 
between  the  que^ion  whether  the  validity  of  the  com- 
mission is  brought  into  issue  upon  some  supposed 
error  in  the  adjudication,  or  any  other  ground. 

Mr.  Sti^anston :  —  Your  Lordship  observes  the  peti- 
ti<Miing  question  is  not  under  the  17th  section. 

The  Lord  Chancellor:  —  It  is  the  same  thing  in 
substance.     You  are  asking,  for  certain  reasons,  to  sup- 


Car)  See  the  section,  post,  Appendix,  p.  505. 
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port  the  fiat.     The  application  to  the  Court  oF  Review        1838. 
was  to  get  rid  of  i^     On  a  question  of  disputing  the        " 
adjudication,  the  Court  of  Review  is  to  be  applied  to  of 

first,  the  object  in  both  cases  being  to  get  rid  of  the  fiat        Hall. 
What  possible  distinction  can  there  be  on  the  question 
of  jurisdiction  ? 

Mr.  SwamtoH :  -^  Your  Lordship  is  aware  that  there 
are  contrary  decisions  in  this  Court  (a) ;  but  the  ground, 
shortly,  on  which  we  rest,  is  this,  that  the  issuing  of  the 
fiat  is  the  act  of  the  Lord  Chancellor,  and  that  there  is 
nothing  in  the  statute  depriving  the  Lord  Chancellor  of 
his  original  jurisdiction  over  the  fiat. 

The  Lord  Chancellor: — I  should  like  to  hear 
you  upon  that,  if  it  is  necessary.  It  having  in  terms 
taken  away  all  matters  which  the  Lord  Chancellor 
may  have  heard,  they  are  taken  to  tlte  Court  of  Review, 
except  as  after  excepted.  You  have  to  make  out 
that  this  is  a  matter  afterwards  excepted.  You  see 
how  important  it  is,  because  if  your  construction  of 
the  act  is  right  every  question  in  which  the  validity 
pf  the  commission  is  brought  in  issue  may  come 
in  the  first  instance  to  the  Lord  Chancellor. 

Mr.  Swanston: — I  mean  to  argue  to  that  extent. 
Perhaps  it  would  not  be  asking  too  much  if  I 
asked  your  Lordship  to  allow  it  to  be  mentioned  to- 
morrow. 

Thei  Lord  Chancellor  :-^If  you  think  it  expedient 
to  pursue  it,  you  must  bring  the  other  party  here, 
that  it  may  be  argued  on  both  sides.  I  do  not  think 
the  course  of  giving  an  order  ex  partem  as  a  matter  of 
course^  merely  for  the  purpose  of  bringing  the  other 

(fl)  Ex  parte  Keys,  supra  ;  ex  Butterivorth,   id.  688 ;    re  Ma- 

parte  Nokes,  I  JIf.  ^  A,  467;  re  herly,  id.  686,  S.  C.  1  Bea.  75; 

Chamber,  4  Dca,  <^  Ch.  578 ;    ex  ex  parte  Low,  I  M.S^  A.  \%^',  ex 

parte  Britten,  2  M,  ^  A.  687  ;  re  parte  Cunningham,  M,  c^  B*  285. 
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19S8.        party   afterwards^  is  an   expedient  course,   unless   the 

Court  is  disposed  to  favour  the  application.     I  do  no" 

of  feel  myself  in  that  situation.    Therefore,  if  you  think  i. 

Hall.  worth  while  to  bring  the  other  party  here  to  discuss  it 
in  the  first  instance,  you  are  at  liberty  to  do  so. 

Mr.  Swanston : — Your  Lordship  permits  us  to  give 
notice  of  that  purpose,  if  we  think  it  necessary  ? 

The  Lord  Chancellor  : — Yes,  1  will  give  you  that 
leave. 

Mr.  Bacon  with  Mr.  Swanston : — Your  Lordship  said 
that  a  notice  of  motion  might  be  given.  It  will  be 
necessary  for  your  Lordship  to  give  us  leave  for  a 
particular  day,  that  we  may  insert  that  in  the  notice 
of  motion. 

The  Lord  Chancellor: — It  would  be  a  petition, 
I  apprehend.  If  this  be  part  of  the  original  jurisdiction 
in  bankruptcy,  and  not  taken  away  by  the  act,  it 
is  on  petition,  and  not  on  motion. 

Mr,  Bacon: — There  are  many  instances  in  which 
applications  have  been  made  by  motion,  similar  to  this. 
In  those  instances,  it  is  true,  those  motions  were  refused ; 
but  there  are  in  the  reports  several  instances  of  appli- 
cations like  this,  (a) 

The  Lord  Chancellor  :-— If  you  like  to  proceed  by 
motion  you  are  open  to  the  objection  that  it  should  be 
by  petition.  I  do  not  sanction  the  motion.  Yon  must 
take  your  own  course.  I  only  say,  by  giving  you  leave 
to  give  a  notice  of  motion  I  do  not  decide  that  a 
motion  is  the  right  course. 

(a)  See  note  {a)  ante,  499. 
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APPENDIX  TO  Ex  PARTE  HALL.— And 
In  the  matter  of  HALL. 


1838. 

E*  parte 

Hall. 

And 


TkefoUowinff  sections  being  referred  to  in  the  argument  of  ^"  the^  matter 


this  case^  they  are  here  annexed  for  the  convenience  of  the 
profession. 

**  And  be  it  enacted,  That  if  any  creditor  or  creditors  of  any 
such  trader  having  privilege  of  parliament,  to  such  amount  as  is 
herein-after  declared  requisite  to  support  a  commission,  shall  file  an 
affidavit  or  affidavits  in  any  Court  of  Record  at  Westminster,  that 
such  debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe,  u  such  trader 
as  aforesud,  and  shall  sue  out  of  the  same  Court  a  summons,  or 
an  original  bill  and  summons,  against  such  trader,  and  serve  him 
with  a  copy  of  such  summons,  if  such  trader  shall  not,  within  one 
calendar  month  after  personal  service  of  such  summons,  pay,  secure, 
or  compound  for  such  debt  or  debts  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond  in  such  sum,  and  with 
two  sufficient  sureties,  as  any  of  the  judges  of  the  Court  out  of 
which  such  summons  shall  issue  shall  approve  of,  to  pay  such  sum 
as  shall  be  recovered  in  such  action  or  actions,  together  with  such 
costs  as  shall  be  given  in  the  same,  and  within  one  calendar  month 
next  after  personal  service  of  such  summons  cause  an  appearance  or 
appearances  to  be  entered  to  such  action  or  actions,  in  the  proper 
court  or  courts  in  which  the  same  shall  have  been  brought,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
from  the  time  of  the  service  of  such  summons,  and  any  creditor  or 
creditors  of  such  trader  to  such  amount  as  aforesaid  may  sue  out  a 
commission  against  him,  and  proceed  thereon  in  like  manner  as 
against  other  bankrupts." — 6  Geo.  4.  c.  16.  s.  10. 

"  That  from  and  after  the  passing  of  this  act  it  shall  and  may  be 
lawful  for  any  bodies  politic  or  corporate  erected  for  the  purposes 
pf  banking,  or  for  any  number  of  persons  united  in  covenants  or 
copartnership,  although  such  persons  so  united  or  carrying  on 
budness  together  shall  consist  of  more  than  six  in  number,  to  carry 
on  the  trade  or  business  of  bankers  in  England,  in  like  manner  as 
copartnerships  of  bankers  consisting  of  not  more  than  six  persons  in 
number  may  lawfully  do ;  and  for  such  bodies  politic  or  corporate, 
or  such  persons  so  united  as  aforesaid,  to  make  and  issue  their  bills 
or  notes  at  any  place  or  places  in  England  exceeding  the  distance  of 


Hall. 
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1838.         sixty-five  miles  from  London,  payable  on  demand,  or  otherwise  at 
■  some  place  or  places  specified  upon  such  bills  or  notes,  exceeding 

Ex  parte      the  distance  of  sixty-five  miles  from  London,  and  not  elsewhere. 
And '         ^^^  ^^  borrow,  owe,  or  take  up  any  sum  or  sums  of  money  on  their 
In  the  matter  hills  or  notes  so  made  and  issued  at  any  such  place  or  places  as 
of  aforesaid ;  Provided  always,  that  such  corporations  or  persons  carry- 

^  *"         fng  on  such  trade  of  business  of  bunkers  in  copartnership  shall  not 
Appendix        '^^^^  ^"^  house  of  business  or  establishment  as  bankers  in  London, 
or  at  any  place  or  places  not  exceeding  the  distance  of  sixty-^ve 
miles  from  London ;  and  that  every  member  of  B»y  sach  corporation 
or  copartnership  shall  be  liable  to  and  responsnble  for  tbe  due  pay- 
ment of  all  bills  and  notes  which  shall  be  issued,  and  for  all  sums  of 
money  which  shall  be  borrowed,  owed,  or  taken  up  by  the  corpo- 
ration or  copartnership  of  which  such  person  shall  be  a  member, 
such  person  being  a  member  at  the  period  of  the  date  of  the  bills  or 
notes,  or  becoming  or  being  a  member  before  or  at  the  time  of  the 
bills  or  notes  being  payable,  or  being  such  member  at  the  time  of 
the  borrowing,  owing,  or  taking  up  of  any  sum  or  sums  of  money 
upon  any  bills  or  notes  by  the  corporation  or  copartnership,  or  while 
any  sum  of  money  on  any  bills  or  notes  is  owing  or  unpaid,  or  at 
the  time  the  Same  became  due  from  the  corporation  or  copartner- 
ship;  any  agreement,  covenant,  or  contract  to  the  contrary  not" 
withstanding.*'    7  Geo. 4.  c.46.  s.  l. 

"  And  be  it  further  enacted,  That  before  any  such  corporation, 
or  copartnership  exceeding  the  number  of  ux  persons,  in  England, 
shall  begin  to  issue  any  bills  or  notes,  or  borrow,  owe,  or  take  up 
any  money  on  their  bills  or  notes,  an  account  or  return  shall  be 
made  out,  according  to  the  form  contained  in  the  schedule  marked 
(A.)  to  this  act  annexed,  wherein  shall  be  set  forth  the  true  names, 
title,  or  firm  of  such  intended  or  existing  corporation  or  copart- 
nership, and  also  the  names  and  places  of  abode  of  all  the  members 
of  such  corporation,  or  of  all  the  partners  concerned  or  engaged  in 
such  copartnership,  as  the  same  respectively  shall  appear  on  the 
books  of  such  corporation  or  copartnership,  and  the  name  or  firm 
of  every  bank  or  banks  established  or  to  be  established  by  such  cor- 
poration or  copartnership,  and  also  the  names  and  places  of  abode 
of  two  or  more  persons,  being  members  of  such  corporation  or  co- 
partnership, and  being  resident  in  England,  who  shall  have  been 
appointed  public  officers  of  such  corporation  or  copartnership, 
together  with  the  title  of  office  or  other  description  of  every  such 
public  officer  respectively,  in  the  name  of  any  one  of  whom  such 
corporation  shall  sue  and  he  sued  as  herein- after  provided,  and  also 
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the  name  of  every  town  and  place  where  any  of  the  bills  or  notes  1838* 

of  such  corporation  or  copartnership  shall  be  issued  by  any  such  cor-         • 
poration,  or  by  their  agent  or  agents ;  and  every  such  amount  or       -S'  parte 
return  shall  be  delivered  to  the  commissioners  of  stamps,  at  the  a  ^  j  * 

stamp  office  in  London,  who  shall  cause  the  same  to  be  filed  and  In  the  matter 
kept  in  the  said  stamp  office,  and  an  entry  and  registry  thereof  to  be  ^^ 

made  in  a  book  or  books  to  be  there  kept  for  that  purpose  by  some         * 

person  or  persons  to  be  appointed  by  the  said  commissioners  in  that       Appendix, 
behalf,  and  which  book  or  books  any  person  or  persons  shall  front 
time  to  time  have  liberty  to  search  and  inspect  on  payment  of  the 
sum  of  one  shilling  for  every  search.'* — 7  Geo.  4.  c.46.  s.4. 

'*  Provided  also,  and  be  it  further  enacted.  That  the  secretary 
or  other  officer  of  every  such  corporation  or  copartnership  shall 
and  he  is  hereby  required,  from  time  to  time,  as  often  as  occasion 
shall  render  it  necessary,  make  out  upon  oath,  in  manner  herein- 
before directed,  and  cause  to  be  delivered  to  the  commissioners  of 
stamps  as  aforesaid,  a  further  account  or  return,  according  to  the 
ibrm  contained  in  the  schedule  marked  (B.)  to  this  act  annexed,  of 
the  name  or  names  of  any  person  or  persons  who  shall  have  been 
nominated  or  appointed  a  new  or  additional  public  officer  or  public 
officers  of  such  corporation  or  copartnership,  and  also  of  the  name 
or  names  of  any  person  or  persons  who  shall  have  ceased  to  be 
members  of  such  corporation  or  copartnership,  and  also  of  the  name 
or  names  of  any  person  or  persons  who  shall  have  become  a  member 
or  members  of  such  corporation  or  copartnership,  either  in  addition 
to  or  in  the  place  or  stead  of  any  former  member  or  members 
thereof,  and  of  the  name  or  names  of  any  new  or  additional  town 
or  towns,  place  or  places,  where  such  bills  or  notes  are  or  are  in- 
tended to  be  issued,  and  where  the  same  are  to  be  made  payable ; 
and  such  further  accounts  or  returns  shall  from  time  to  time  be  filed 
and  kept  and  entered  and  registered  at  the  stamp  office  in  London, 
in  like  manner  as  is  herein-before  required  with  respect  to  the 
original  or  annual  account  or  return  herein-before  directed  to  be 
made/' — 7  Geo. 4.  c.46'.  s. 8. 

"  And  be  it  further  enacted.  That  all  actions  and  suits,  and  also 
all  petitions  to  found  any  commission  of  bankruptcy  against  any 
person  or  persons  who  may  be  at  any  time  indebted  to  any  such 
copartnership  carrying  on  business  under  the  provisions  of  this  act, 
and  all  proceedings  at  law  or  in  equity  under  any  commission  of 
bankruptcy,  and  all  other  proceedings  at  law  or  in  equity  to  be  com- 
menced or  instituted  for  or  on  behalf  of  any  such  copartnership 
against  any  person  or  persons,  bodies  politic  or  corporate,  or  others. 
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1 83S.         whether  members  of  such  copartnership  or  otherwise,  for  recovering 

— «         any  debts  or  enforcing  any  claims  or  demands  due  to  such  copart- 

Ex  parte       nership,  or  for  any  o^her  matter  relating  to  the  concerns  of  such 

kJ  ATT 

A    1  *         copartnership,  shall  and  lawfully  may,  from  and  after  the  passing  of 
In  the  matter  this  act,  be  commenced  or  instituted  and  prosecuted  in  the  name 
of  of  any  one  of  the  public  officers  nominated  as  aforesaid  for  the  time 

*  being  of  such  copartnership,  as  the  nominal  plaintiff  or  petitioner 
Aimendix.  ^^^  ^^^  ^^  behalf  of  such  copartnership ;  and  that  all  actions  or 
suits,  and  proceedings  at  law  or  in  equity,  to  be  commenced  or  in- 
stituted by  any  person  or  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  copartnership  or  otherwise,  against 
such  copartnership,  shall  and  lawfully  may  be  commenced,  instituted, 
and  prosecuted  against  any  one  or  more  of  the  public  officers  nomi* 
nated  as  aforesaid  for  the  time  being  of  such  copartnership,  as  the 
nominal  defendant  for  and  on  behalf  of  such  copartnership."  — 
7  G.  4.  c.  46.  8.  9. 

^  And  be  it  enacted.  That  all  such  matters  to  be  heard  and  deter- 
mined in  the  said  Court  of  Review  shall  be  brought  on  by  way  of 
petition,  motion,  or  special  case,  according  to  the  rules  and  regu- 
lations to  be  established  as  herein-after  provided,  subject  to  an 
appeal  to  the  Lord  Chancellor  on  matters  of  law  and  equity,  or  on 
the  refusal  or  admission  of  evidence  only ;  and  in  all  cases  of  appeal 
to  the  Lord  Chancellor  by  virtue  of  this  act  such  appeal  shall  be  on 
a  special  case,  and  in  no  other  mode  whatsoever,  except  the  Lord 
Chancellor  shall  in  any  case  otherwise  direct;  which  special  case 
shall  be  approved  and  certified  by  one  of  the  judges  of  the  said 
Court  of  Review  in  matters  arising  in  the  said  Court,  and  by  the 
judge  trying  the  issue  in  matters  arising  out  of  the  trial  of  issues ; 
and  the  determination  of  such  judge  on  the  settlement  of  such  case 
shall  be  final  and  conclusive :  Provided  always,  that  all  appeals  to 
the  Lord  Chancellor  by  virtue  of  this  act  shall  be  heard  by  the  Lord 
Chancellor  only,  and  not  by  any  other  judge  of  the  High  Court  of 
Chancery,"—!  &  2  W.  4.  c.  .56.  s.  3. 

'*  And  be  it  enacted,  That  if  any  trader  adjudged  bankrupt  shall 
be  minded  to  dispute  such  adjudication,  and  shall  present  a  petition 
praying  the  reversal  thereof  to  the  said  Court  of  Review,  such 
petition  to  be  presented  within  two  calendar  months  from  the  date 
of  such  adjudication  if  such  trader  shall  be  then  residing  within  the 
united  kingdom,  or  within  three  calendar  months  from  the  date 
aforesaid  if  then  residing  in  any  other  part  of  Europe,  or  within 
one  year  from  the  date  aforesaid  if  then  residing  elsewhere,  or 
within  such  other  time  as  the  said  Court  shall  allow,  (not  exceeding 
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one  year,  to  be  computed  from  the  date  aforesaid,)  such  Court  of         1838. 
Review  shall  proceed  to  hear  and  decide  on  the  said  petition ;  or,  at         — 
the  option  of  the  said  bankrupt,  and  on  his  finding  such  security  for      JSx  parte 
costs  (if  the  said  Court  shall  think  fit  to  require  any  security)  as  by  And' 

the  said  Court  shall  be  approved,  shall  direct  an  issue  to  try  any  in  the  matter 
matter  of  fact  aflecting  the  validity  of  such  adjudication  by  a  jury,  of 

tJ  ATT 

to  be  duly  impannelled  and  sworn  for  that  purpose,  before  the  chief        * 

judge  or  any  one  or  more  of  the  other  judges  of  the  Court  of  Bank-       Appendix 
ruptcy ;  and  if  the  verdict  on  such  issue  shall  not  be  set  aside,  on 
application  made  to  the  said  Court  of  Review,  within  one  month 
after  the  said  trial,  or  if  the  adjudication  of  the  commissioner  shall 

I 

not  be  set  aside  by  the  said  Court  of  Review  on  the  petition  afore- 
said, such  verdict  or  such  adjudication  of  the  said  commissioner  shall 
in  all  cases,  as  against  the  said  bankrupt,  and  also  as  against  the 
petitioning  creditor,  and  as  against  any  assignee  to  be  chosen  of  any 
such  bankrupt's  estate  and  efiects,  and  as  against  all  persons  claim- 
ing under  the  said  assignees,  and  all  persons  indebted  to  the  bank- 
rupt's estate,  be  conclusive  evidence  that  the  party  was  or  was  not 
a  bankrupt  at  the  date  of  such  adjudication,  any  other  act,  debt,  or 
trading  than  the  act,  debt,  or  trading  proved  at  such  trial  notwith- 
standing: Provided  always,  that  an  appeal  shall  be  to  the  Lord 
Chancellor  from  the  decision  of  the  said  Court  of  Review,  upon 
matter  of  law  or  equity,  or  on  the  refusal  or  admission  of  evidence 
only." — 1  &  2  W.4.  c.  56.  s.  17. 

**  And  be  it  enacted.  That  it  shall  be  lawfiil  for  the  Lord  Chan- 
cellor, upon  the  reversal  of  any  adjudication  of  bankruptcy,  or  for 
such  other  cause  as  he  shall  think  fit,  to  order  that  any  fiat  issued 
by  virtue  of  this  act  shall  be  rescinded  or  annulled ;  and  such  order 
shall  have  all  the  force  and  effect  of  a  writ  of  supersedeas  of  a  com- 
mission according  to  the  eidsting  laws  and  practice  in  bankruptcy." 
—1  &  2  W.  4.  C.56.  s.  19. 

^  And  be  it  enacted,  That  the  said  judges  and  commissioners  of 
the  said  Court  of  Bankruptcy  shall  in  all  matters  within  their  respec- 
tive jurisdictions  have  power  to  take  the  whole  or  any  part  of  the  evi- 
dence either  vivd  voce  on  oath,  or  upon  affidavits  to  be  sworn  before 
one  of  the  said  judges  or  commissioners^  or  a  master,  ordinary  or 
extraordinary,  in  Chancery,  as  the  said  Court  may  in  any  case  direct, 
or  as  the  Lord  Chancellor  may  from  time  to  time  prescribe,  by  any 
general  rule  to  be  made  by  virtue  of  this  act." — l  &  2  Will.  4. 
c.56.  8.38. 

*^  And  whereas  the  intention  of  this  act  is,  that  the  governor  and 
company  of  the  Bank  of  England  should,  during  the  period  stated 
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1 838.         i"  ^his  ^^^  (subject  nevertheless  to  sach  redemption  as  is  described  in 

this  act),  continue  to  hold  and  enjoy  all  the  exclusive  privileges  of 

Ex  parte       banking  giyen  by  the  said  recited  act  of  the  thirty-ninth  and  fortieth 
^^\'         years  of  the  reign  of  His  Majesty  King  George  the  third  aforesaid. 
In  the  matter  as  regulated  by  the  said  recited  act  of  the  seventh  year  of  His  late 
of  Majetty  Ring  George  the  Fourth,  or  any  prior  or  subsequent  act  or 

acts  of  parliament,  but  no  other  or  further  exclusive  privilege  of 
A        ^.  banking :  And  whereas  doubts  have  arisen  as  to  the  construction  of 

the  said  acts,  and  as  to  the  extent  of  such  exclusive  privilege;  and 
it  is  expedient  that  all  such  doubts  should  be  removed,  be  it  there- 
fore declared  and  enacted,  That  any  body  politic  or  corporate,  or 
society,  or  company,  or  partnership,  although  consisting  of  more 
than  six  persons,  may  carry  on  the  trade  or  business  of  banking  in 
London,  or  within  sixty-five  miles  thereof,  provided  that  sucli  body 
politic  or  corporate,  or  society,  or  company,  or  partnership,  do  not 
borrow,  owe,  or  take  up  in  England  any  sum  or  sums  of  money  on 
their  bills  or  notes  payable  on  demand,  or  at  any  less  time  than  six 
months  from  the  borrowing  thereof,  during  the  continuance  of  the 
privileges  granted  by  this  act  to  the  said  governor  and  company  of 
the  bank  of  England.*'— 3  &  4  Will.  4.  c.  98.  s.  5, 

"  And  whereas  doubts  have  been  entertained  whether  by  the 
terms  of  the  said  first-recited  act  the  said  Court  of  Review  and 
Subdivision  Courts  have  been  effectually  made  courts  of  record ; 
and  whether  the  said  courts  have  upon  an  examination  before 
them  the  same  powers  of  commitment  for  the  purpose  of  enforcing 
discovery  as  were  vested  in  commissioners  of  bankrupt  under  the 
acts  of  parliament  relating  to  bankrupts  in  force  at  the  time  of  the 
passing  of  the  said  first-recited  act ;  and  it  is  expedient  that  such 
doubts  be  removed,  and  that  such  powers  as  are  herein-afler  men- 
tioned should  be  given  to  the  several  judges  and  commissioners 
acting  under  the  authority  of  the  said  first-recited  act ;  be  it  enacted, 
and  it  is  hereby  declared.  That  the  said  Court  of  Review  and  the 
said  several  Subdivision  Courts  respectively  shall  henceforth  be^  and 
shall  be  deemed  and  taken  from  and  after  the  passing  of  the  said 
first-recited  act  to  have  been,  courts  of  record,  and  shall  and  may 
have  and  exercise  all  such  powers  of  commitment  as  were  vested  in 
^commissioners  of  bankrupt  acting  as  such  at  the  time  of  the  passing 
of  the  said  first-recited  act,  and  shall  and  may  have,  use,  and  exer- 
cise all  the  powers,  rights,  privileges,  and  incidents  of  a  court  of 
record,  as  fully  to  all  intents  and  purposes  as  the  same  are  used, 
exercised,  and  enjoyed  by  any  of  His  Majesty's  courts  of  law 
at  Westminster;    and  all  orders  heretofore  pronounced  and  all 
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mcts  done  by  the  stud  Court  of  Review  and  Subdiraion  Courts         1838. 

I 

respectively  shall  be  deemed  and  taken  to  have  been  pronounced         .i...^— 
and  done  by  the  said  courts  respectively  as  courts  of  record ;       £jp  parte 
and  ever}'  judge  or  commissioner  appointed  or  to  be  appointed  by  ah 

virtue  of  the  said  first-recited  act  sitting  alone  and  acting  in  execu-  in  the  matter 
tion  of  the  duties  imposed  upon  him  as  such  judge  or  commissioner  of 

shall  have>  use,  exercise^  and  enjoy  all  the  powers,  rights,  privileges,  "ALL. 
and  exemptions  of  a  court  of  record :  Provided  always,  that  -  ,. 
nothing  herein  contained  shall  be  deemed  or  taken  to  authorize  or 
empower  any  such  judge  or  commissioner  sitting  alone  to  impose 
any  fine  or  commit  for  a  contempt  of  court,  but  every  contempt 
of  any  such  judge  or  commissioner  sitting  alone  and  acting  as 
aforesaid  shall  be  cognizable  by  the  said  Court  of  Review,  to  which 
the  same  may  be  referred  by  any  such  judge  or  commissioner  as 
aforesaid ;  and  the  said  Court  of  Review  shall  have  full  power  to 
deal  with  tlie  same  as  a  contempt  of  the  said  Court  of  Review  :  Pro- 
vided also,  that  nothing  herein  contained  shall  be  deemed  or  taken 
to  diminish  or  affect  the  power  by  the  said  first-recited  act  given  to 
any  such  judge  or  commissioner  of  committing  any  person  examined 
before  him  to  any  messenger  or  other  officer  of  the  Court  of  Bank- 
ruptcy."—5  &  6  W.  4.  c.  29.  s.  25. 

"  And  whereas  a  practice  has  prevailed  of  administering  and 
receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  matters 
not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending  or 
at  issue  before  the  justice  of  the  peace  or  other  person  by  whom 
such  oaths  or  affidavits  have  been  administered  or  received :  And 
whereas  doubts  have  arisen  whether  or  not  such  proceeding  is  illegal ; 
for  the  more  effectual  suppression  of  such  practice  and  removing 
such  doubts,  be  it  enacted.  That  from  and  ailer  the  commencement 
of  this  act  it  shall  not  be  lawful  for  any  justice  of  the  peace  or  other 
person  to  administer,  or  cause  or  allow  to  be  administered,  or  to  re- 
ceive, or  cause  or  allow  to  be  received,  any  oath,  affidavit,  or  solemn 
affirmation  touching  any  matter  or  thing  whereof  such  justice  or 
other  person  hath  not  jurisdiction  or  cognizance  by  some  statute 
in  force  at  the  time  being :  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  extend  to  any  oath,  affidavit,  or 
solemn  affirmation  before  any  justice  in  any  matter  or  thing 
touching  the  preservation  of  the  peace,  or  the  prosecution,  trial,  or 
punishment  of  offences,  or  touching  any  proceedings  before  either  of 
the  houses  of  parliament  or  any  committee  thereof  respectively,  nor 
to  any  oath,  affidavit,  or  affirmation  which  may  be  required  by  the 
laws  of  any  foreign  country  to  give  validity  to  instruments  in  writing 
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1838.  designed  to  be  used  in  such  foreign  countries  respectively.*^ — 5  &  6 

■  W.  4.  c.  6i.  s.  15. 

Er  parte  «*  Whereas  by  an  act  passed  in  the  seventh  year  of  the  reign 

And '  ^^  ^^^^  ^^^^  Majesty  King  George  the  Fourth,  intituled  *  An  Act  for 

In  the  matter  the  better  regulating  copartnerships  of  certain  bankers  in  England, 

^^  and  for  amending  so  much  of  an  act  of  the  thirty-ninth  and  fortieth 

XJ  ATT 

'  years  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
Appendix.  intituled  ^  An  Act  for  establishing  an  agreement  with  the  goTcmor 
and  company  of  the  bank  of  England  for  advancing  the  sum  of 
three  millions  towards  the  supply  of  the  service  of  the  year  eigh- 
teen hundred/  as  relates  to  the  same^  it  was  amongst  other  things 
enacted,  that  it  should  be  lawful  for  any  bodies  politic  or  corporate 
erected  for  the  purposes  of  banking,  or  for  any  number  of  persons 
united  in  covenants  or  copartnerships,  although  such  persons  so 
united  or  carrying  on  business  together  should  consist  of  more 
than  six  in  number,  to  carry  on  (subject  to  certain  provisions 
therein  contained)  the  trade  or  business  of  bankers  in  England,  in 
like  manner  as  copartnerships  of  bankers  con^sting  of  not  more 
than  six  persons  in  number  might  lawfully  do ;  and  it  was  further 
enacted,  that  all  actions  and  suits  against  any  persons  who  might 
be  at  any  time  indebted  to  any  such  copartnership  carrying  on  busi- 
ness under  the  provisions  of  the  said  act,  and  all  other  proceedings 
at  law  and  in  equity  to  be  instituted  on  behalf  any  such  copartner- 
ship against  any  persons,  bodies  politic  or  corporate,  or  others, 
whether  members  of  such  copartnership  or  otherwise,  for  recovering 
any  debts  or  enforcing  any  claims  or  demands  due  to  such  co- 
partnership, or  for  any  other  matter  relating  to  the  concerns  of  such 
copartnership,  might  be  commenced  and  prosecuted  in  the  name 
of  any  one  of  the  public  officers  for  the  time  being  of  such  co- 
partnership, to  be  nominated  as  therein  is  mentioned,  ns  the  nominal 
party  on  behalf  of  such  copartnership,  and  that  actions  or  suits,  and 
proceedings  at  law  or  in  equity,  to  be  instituted  by  any  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of  such 
copartnership  or  otherwise,  against  such  copartnership,  should  be 
commenced  and  prosecuted  against  any  one  or  more  of  the  puUic 
officers  for  the  time  being  of  such  copartnership  as  the  nominal 
defendant  on  behalf  of  such  copartnership,  and  that  the  death, 
resignation,  removal,  or  any  act  of  such  public  officer  should  not 
abate  or  prejudice  any  such  action,  suit,  or  other  proceeding  com- 
menced against  or  on  behalf  of  such  copartnership,  but  that  the  same 
might  be  continued  in  the  name  of  any  other  of  the  public  officers  of 
Euch  copartncrsliip  for  the  time  being :  And  whereas  an  act  was 
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passed  in  the  sixth  year  of  the  reign  of  His  said  late  Majesty,  intituled         1 838* 
*  An  Act  for  the  better  regulation  of  copartnerships  of  certain  bankers         ~— 
in  Ireland:'  And  whereas  it  is  expedient  that  the  said  arts  should       Ex  parte 
for  a  limited  time  be  amended  so  far  as  relates  to  the  powers  enabling  ^^^  * 

any  such  copartnership,  not  being  a  body  corporate,  to  sue  any  of  In  the  matter 
its  own  members,  and  the  powers  enabling  any  member  of  any  such         ^f 
copartnership,  not  being  a  body  corporate,  to  sue  the  said  copartner-  * 

ship :  Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Ma-       Appendix, 
jesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  That  any  person  now  being  or  having 
been  or  who  may  hereafter  be  or  have  been  a  member  of  any 
copartnership  now  carrying  on  or  which  may  hereafter  carry  on  the 
business  of  banking  under  the  provisions  of  the  said  recited  acts 
may,  at  any  time  during  the  continuance  of  this  act,  in  respect  of 
any  demand  which  such  person  may  have,  either  solely  or  jointly 
with  any  other  person,  against  the  said  copartnership,  or  the  funds 
or  property  thereof,  commence  and  prosecute,  either  solely  or  jointly 
with  any  other  person  (as  the  case  may  require),  any  action,  suit, 
or  other  proceeding  at  law  or  in  equity  against  any  public  officer 
appointed  or  to  be  appointed  under  the  provisions  of  the  said  acts 
to  sue  and  be  sued  on  the  behalfof  the  said  copartnership;  and  that 
any  such  public  officer  may  in  his  own  name  commence  and  pro- 
secute any  action,  suit,  or  other  proceeding  at  law  or  in  equity 
against  any  person  being  or  having  been  a  member  of  the  said 
copartnership,  either  alone  or  jointly  with  any  other  person,  against 
whom  any  such  copartnership  has  or  may  have  any  demand  what* 
soever ;  and  that  every  person  being  or  having  been  a  member  of 
any  such  copartnership  shall,  either  solely  or  jointly  with  any  other 
person  (as  the  case  may  require),  be  capable  of  proceeding  against 
any  such  copartnership  by  their  public  officer,'  and  be  liable  to  be 
proceeded  against,  by  or  for  the  benefit  of  the  said  copartnership, 
by  such  public  officer  as  aforesaid,  by  such  proceedings  and  with  the 
same  legal  consequences  as  if  such  person  had  not  been  a  member 
of  the  said  copartnership ;    and  that  no  action  or  suit  shall   in 
anywise  be  aflected  or  defeated  by  reason  of  the  plaintiffs  or  defen- 
dants or  any  of  them  respectively,  or  any  other  person  in  whom  any 
interest  may  be  averred,  or  who  may  be  in  anywise  intrrested  or 
concerned  in  such  action,  being  or  having  been  a  member  of  the 
said  copartnership ;  and  that  all  such  actions,  suits,  and  proceedings 
shall  be  conducted  and  have  effi^ct  as  if  the  same  had  been  between 
strangers.'* — 1  &  2  Vict.  c.  96.  s.  1. 
"  And  be  it  enacted,  That  no  claim  or  demand  which  any  mem- 
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1838.         bcr  of  any  such  copartnership  may  have  in  respect  of  his  share  of 

—  the  capital  or  joint  stock  thereof,  or  of  any  di?idends,  interest,  pro- 

Ex  parte       fits,  or  bonus  payable  or  apportionable  in  respect  of  such  share, 

^^i'         shall  be  capable  of  being  set  off,  either  at  law  or  in  equity,  against 

In  the  matter  ^^y  demand  which  such  copartnership  may  have  against  such  mem- 

of  her  on  account  of  any  other  matter  or  thing  whatsoever ;  but  all  pro- 

ceedlngs  in  respect  of  such  other  matter  or  thing  may  be  carried  on 

as  if  no  claim  or  demand  existed  in  respect  of  such  capital  or  joint 

stock,  or  of  any  dividends,  interest,  profits,  or  bonus  payable  or 

apportionable  in  respect  thereof.'* — 1  &  9  Vict.  c.  96.  s.  4. 

**  And  be  it  enacted,  That  if  any  single  creditor  or  any  tw^o  or 
more  creditors  being  partners,  whose  debt  shall  amount  to  one  hun- 
dred pounds  or  upwards,  or  any  two  creditors  whose  debts  shall 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or  any  three 
or  more  creditors  whose  debts  shall  amount  to  two  hundred  pounds 
or  upwards,  of  any  trader  within  the  meaning  of  the  laws  now  m 
force  respecting  bankrupts,  shall  file  an  affidavit  orafiidavits  in  Her 
Majesty's  Courts  of  Bankruptcy  that  such  debt  or  debts  is  or  are 
justly  due  to  him  or  them  respectively,  and  that  such  debtor,  as  he 
or  they  verily  believe*  is  such  trader  as  aforesaid,  and  shall  cause  him 
to  be  served  personally  with  a  copy  of  such  affidavit  or  affidavits,  and 
with  a  notice  in  writing  requiring  immediate  payment  of  such  debt 
or  debts;  and  if  such  trader  shall  not  within  twenty-one  days  after 
personal  service  of  such  affidavit  or  affidavits  and  notice  pay  such 
debt  or  debts,  or  secure  or  compound  for  the  same  to  the  satisfaction 
of  such  creditor  or  creditors,  cm*  enter  into  a  bond,  in  such  sum  and 
with  such  two  sufficient  sureties  as  a  commissioner  of  the  Court  of 
Bankruptcy  shall  approve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  or  actions  which  shall  have  been  brought  or 
shall  thereafter  be  brought  for  the  recovery  of  the  same,  together 
with  siich  costs  as  shall  be  given  in  the  same,  or  to  render  himself 
to  the  custody  of  the  gaoler  of  the  Court  in  which  such  action  shall 
have  been  or  may  be  brought  according  to  the  practice  of  such 
Court,  or  within  such  time  and  in  such  manner  as  the  said  Court  or 
any  judge  thereof  shall  direct,  after  judgment  shall  have  been  reco- 
vered in  such  action,  every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  twenty-second  day  after 
service  of  such  affidavit  or  affidavits  and  notice,  provided  a  fiat  in 
bankruptcy  shall  issue  against   such   trader  within  two  calendar 
months  from  the  filing  of  such  affidavit  or  afiidavits,  but  not  other- 
wise."— 1  &  2  Vict.  c.  1 10.  s.  8. 
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Ex  parte  JOHN  SKERRETTE  STUBBS.— In  the        L.  C. 

matter  of  GEORGE  HALL.  Jan.  13, 

1839. 

1  HE  company  adopted  the  coui-se  suggested  by  the  the^onsuinT" 
Lord  Chancellor  (ante.  p.  500.)  of  presenting:  a  peti-  practice  of  the 

/    V     .        X*       o     /,  r    ,    .  .  ,    Court  of  lle- 

tion  (a)  by  Mr.  StuooSf  as  one  of  their  registered  view  to  direct 
officers;  and  besides  the  facts  stated  in  the  original  ^^n^ ^if 
petition  to  the  Court  of  Review,  their  petition  to  the  *^«  ^^^  c%«»- 

*'  '  ^  cdhr  thall  think 

Lord  Chancellor  stated,  that  an  indenture  of  copartner-  ft;*  and  not 
ship  or  settlement,  bearing  date  the  1st  of  July  1834,  STe'^^ei^^de'r 
was  duly  made  and  executed  between  the  several  per-  to  the  reversal 

*  of  the  aogudica- 

sons  whose  names  were  thereto  subscribed,  and  whose  tion  under  the 
seals  are  thereunto  affixed  (except  the  parties  thereto  of  that^ticeis 
the  second  part),  and  Casselb  and  Walter  of  the  other  confirmed  and 

*  approved  by 

part,  for  the  purpose  of  regulating  the  affairs  of  the  the  Lord  Chan- 
company;  and  such  indenture  was  executed  by  Hall;  inie  Court  of 
and  it  was  thereby  provided,  amongst  other  things,  that  ^11*^^*1'"^ 
every  transfer  of  any  share  or  shares  in   the  capital  of  nipt's  petition 
the  company  should  be  made  at  the  house  or  office  of  toarmtdthejiat, 
the  company  at  Manchester,  and  in  such  manner  as  the  instead  of  ^  re- 

Jl verae  the  adptai' 

(a)  A  typographical  error  has    iSfwWr  otherwise  than  on  the  spe-  ^*^^Vf^' 

crept  into  a  note  at  p.  541,  an/Cf    cial  case.  The  note  there  should  having  been 

to  the  effect  that  the  Lord  Chan-    have  stood   thus :—"  This  was  annulled  by  the 

ccUor  heard  this  case  o£cx  parte    reftised  in  ex  parte  Stubbs,**  &c,  ^^11^,  i^  p^,^. 

suance  thereof,  according  to  the  usual  practice,  the  petitioning  creditor  applied  for  a  special 
case ;  but  owing,  to  the  shape  in  which  it  was  settled,  declined  to  avail  himself  of  i^  and 
addressed  an  original  petition  to  the  Lord  Chancellor  praying  that  his  order  annulling  the 
fiat  might  be  discharged,  because  founded  on  an  order  of  the  Court  of  Review,  which  that 
Court  bad  no  jurisdiction  to  make,  and  praying  for  a  writ  of  procedendo.  The  question  of 
supersedeas  turned  on  questions  of  fact.  Held,  that  this  was  in  substance  an  application 
to  try  the  merits  of  the  supersedeas ;  that  the  Lord  Chancellor  had  no  original  jurisdiction 
to  do  so,  the  parties  having  been  before  the  Court  of  Review;  that  they  were  bound  by 
the  special  case  as  settled,  which  settlement  was  final ;  and  the  Lord  Chancellor  could  not 
go  into  the  question  of  its  propriety,  or  exercise  the  discretion  given  him  by  section  S,  to 
hear  the  case  otherwise  than  by  special  case. 

Arguendo,  Court  of  Review  has  no  power  to  annul  a  fiat,  only  to  reverse  abjudication. 
Ex  parte  Ktye,  S  Dea.  |r  C  263  \  I  M,  S^  A,  226 ;  commented  on.  Contrary  to  Lord  Brougham, 
in  ex  parte  Keys,  supra.  Lord  Cottenham  refused  to  make  an  order  to  hear  a  matter  by  way 
of  appeal  from  the  Court  of  Review  upon  petition,  or  otherwise  than  by  special  case,  and 
to  leave  the  respondents  to  apply  to  discharge  the  order. 

Arguendo,  Court  of  Review. has  power  to  determine  questions  of  supersedeas. 

L  L   4 
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1839.        board  of  Manchester  directors  should   prescribe;    and 

tliat  every  deed  of  transfer  sliould  be  prepared,  under 

Stubbs.  ^^^  direction  of  the  board,  at  the  expense  of  the  person 
In  the  matter  ^q  whom  such  transfer  might  be  made ;  and,  when  exe- 
Hall.  cuted  by  the  necessary  parties,  should  be  deposited  and 
kept  in  the  house  or  office  of  the  company  at  Man- 
chester. That  the  method  prescribed  by  the  directors, 
and  invariably  pursued,  upon  every  transfer  of  shares, 
was  as  follows :  — A  notice  in  writing,  or  a  printed  form 
filled  up,  requiring  a  transfer  of  any  particular  share 
or  shares,  was  left  at  the  bank  by  the  person  desiring  to 
make  such  transfer.  On  the  afternoon  of  Monday  in 
each  the  board  of  directors  of  the  said  bank 

met  to  allow  or  disallow   the   transfers  mentioned  in 
such  notices.     If  the  directors  permitted  the  transfers 
to  be  made,  intimation  thereof  was  given  to,  and  the . 
transfers  were  prepared  by,  the  diief  accountant,  and 
on  payment  for  the  stamp,  and  one  shilling  per  share 
for   transfer  fees,  the   deed  of  transfer  was  delivered 
to  the  parties  for  execution.     When  the  transfers  were 
duly  executed  they  were  returned  to  the  bank,  and  the 
shares  were  then,  and  not  before,  carried  by  the  chief 
accountant  from   the  account  of  the  seller  to  that  of 
the  buyer.      That  Mr.  James  Ramsay  Lyle  was  the 
chief  accountant  at  the  times  when  such  contracts  are 
alleged  to  have  been  made,  and  the  bill  and  promissory 
note  were,  as  it  is  alleged,  handed  by  Hall  to  Lyle^  who 
entered  them  in  Halts  pass-book  with  the  bank  to  his 
credit,  and  also  entered  them  in  the  private  ledger  of 
the  bank,  and  also  entered  the  bill  of  exchange  in  the 
private  journal  of  the  bank.     But  no  other  entry  of  the 
bill  or  promissory  note  was  made  in  any  of  the  books  of 
the  bank,  nor  was  the  bill  or  the  promissory  note  paid 
to  the  cashier  of  the  bank,  as  in  the  usual  and  ordinary 
course  of  the  business  of  the  bank  the  same  ought  to 
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have  been,  before  any  credit  in  respect  thereof  shoold        1839. 

have  been  entered  in  Hairs  pass-book,  nor  was  the  bill         

or  promissory  note  ever  handed  to  or  in  the  possession       Stitbbs. 
of  the  manager  of  the  bank,  who  was  the  proper  person  ^^  ^®  matter 
to  have  received  and  kept  the  same,  if  they  had  been        Hall. 
paid  to  the  bank  in  the  ordinary  course  of  business; 
but  the  alleged  contract  for  the  sale  of  the  three  hun* 
dred   and   forty-five  shares,  and  of  the  five  hundred 
shares,  if  the  same  took  place,  was  a  private  transaction 
between  HaU  and  ilfouft. 

(The  petition  tlien  went  on  to  state  the  order  of 
the  Court  of  Review,  and  the  tender  and  transactions 
relative  to  the  special  case,  already  detailed  in  argument, 
and  proceeded  as  follows : — ) 

<*  That  your  petitioner  is,  therefore,  without  any 
means  of  appealing  from  the  said  order  of  the  Court 
of  Review,  unless  your  Lordship  shall  be  pleased  to 
direct  such  appeal  to  be  heard  otherwise  than  by  special 
case.  That  an  order  has  been  made  by  your  Lordship, 
founded  upon  the  said  order  of  the  Court  of  Review, 
and  bearing  date  the  29th  day  of  November  1838^ 
whereby  your  Lordship  has  ordered  that  the  said  fiat  so 
issued  against  the  said  George  HaU  should  be  and  the 
same  was  thereby  annulled.  That  your  petitioner  is 
advised,  and  humbly  submits,  that,  notwithstanding  the 
said  order  of  the  Court  of  Review,  and  your  Lordship's 
said  order  thereupon,  your  lordship  has  original  juris- 
diction in  the  matters  aforesaid,  and  that  it  is  competent 
to  your  Lordship  to  hear  and  decide  upon  the  matters 
herein  stated,  and  to  discharge  your  Lordship's  said 
order  for  rescinding  or  annulling  the  said  fiat,  and 
thereupon  to  order  that  the  said  fiat  shall  be  pro- 
ceeded  with^  as  your  petitioner  humbly  insists  the  same 
ought  to  be. 

"  Your  petitioner,  therefore,  humbly  prays  your 
Lordship^  that  your  Lordship's  said  order,  bearing  date 
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1839.        the  29th  day  of  November  1838,  may  be  discharged,  and 

\ that  a  writ  of  procedendo  may  forthwith  issue  directed  to 

Stdbbs.  the  commissioners  named  in  the  said  fiat,  commanding 
Id  the  matter  ^\^^^^  notwithstanding  your  Lordship's  said  order,  and 
Hall.  the  said  order  of  the  Court  of  Review,  to  proceed  with 
the  said  fiat,  and  that  this  said  fiat  may  be  efTectually 
proceeded  with  accordingly ;  and  that,  for  the  purposes 
aforesaid,  all  such  ordei*s  and  directions  as  to  your  Lord- 
ship shall  seem  meet  may  be  made  and  given ;"  and  for 
costs,  (a) 

Mr.  Swofutony  Mr.  WigfUmanj  and  Mr.  Bacon  : — 
Your  Lordship  was  pleased  to  direct  this  to  be  placed 
in  the  paper,  for  the  purpose,  in  the  first  place,  of  arguing 
the  question  of  jurisdiction.     Your  Lordship  is  already 
in  possession  of  an  outline  of  the  case. 

According  to  a  practice  which  has  prevailed,  we  in 
the  first  place  applied  to  the  judges  of  the  Court  of  Review 
to  settle  a  special  case,  in  order  that  we  might  come  by 
appeal  before  your  Lordship ;  but,  as  already  stated  to 
your  Lordship,  the  manner  in  which  that  special  case 
was  settled  put  it  entirely  out  of  our  power  to  bring 
the  case  before  you.  The  grounds  upon  which  we  ask 
that  your  Lordship  will  be  pleased  either  to  discharge 
your  order  of  the  29th  November  last,  or  to  issue  a 
writ  of  procedendo,  or  to  take  such  other  course  as  may 
enable  us  to  bring  before  your  Lordship  the  merits  of 
this  case,  in  order  that  we  may  have  your  judgment 
upon  the  question,  are,  first,  of  the  legal  validity  of  the 
fiat,  and,  next,  of  the  existence  or  non-existence  of  any 
equitable  objection  to  it. 
1&2W.4.C.56.       By  the  1st  and  2d  W.  4.  c.  56.  s.2.  it  is  enacted, 

**  That  the  said  judges,  or  any  three  of  them,  shall  and 
may  form  a  Court  of  Review,  which  shall  always  sit  in 

(a)  The  petition  is  thus  fully  btated,  oo  account  of  its  unusual 
nature. 


s.  2. 
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public,  save  and  except  as  may  be  otherwise  directed  by        1839. 

this  act,  or  by  the  rules  and  regulations  to  be  made  in         

pursuance  hereof,  and  shall  have  superintendence  and  Stubbs. 
control  in  all  matters  of  bankruptcy,  and  shall  also  ^°  '^®  matter 
have  power^  jurisdiction,  and  authority  to  hear  and  Halu 
determine,  order  and  allow  all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought, 
by  petition  or  otherwise,  before  the  Lord  Chancellor, 
whether  such  matters  may  have  arisen  in  the  said  Court 
of  Bankruptcy  or  elsewhere,  except  as  is  herein  other- 
wise provided,  and  also  to  investigate,  examine,  hear, 
and  determine  all  such  other  matters  within  the  juris- 
diction of  the  said  Court  of  Bankruptcy  as  are  by  this 
act,  or  may  be  by  the  said  rules  and  regulations,  assigned 
and  referred  to  the  said  Court  of  Review."  The  1 2th 
section  empowers  the  Lord  Chancellor  to  issue  a  fiat 
in  lieu  of  a  commission ;  no  such  proceeding  as  a  fiat 
in  bankruptcy  being  known  before  this  act.  It  is  a 
proceeding  created  by  the  act ;  and,  according  to  our  view 
of  that  act,  it  is  a  proceeding  of  the  Lord  Chancellor. 
It  is  enacted,  '^  That  in  every  case  wherein  the  Lord  i&2W.4.c. 56. 

s.  12 

Chancellor,  by  virtue  of  any  former  act,  hadi  power  to 
issue  a  commission  of  bankrupt  under  the  great  seal, 
it  shall  and  may  be  lawful  for  him,  and  also  for  the 
Master  of  the  Rolls,  the  Vice  Chancellor,  and  each  of  the 
masters  of  the  Court  of  Chancery  acting  under  any  ap- 
pointment by  the  Lord  Chancellor,  to  be  given  for  that 
purpose,  on  petition  made  to  the  Lord  Chancellor,  against 
any  trader  having  committed  any  act  of  bankruptcy,  by 
any  creditor  of  such  trader,  and  upon  his  filing  such 
affidavit  and  giving  such  bond  as  is  by  law  required, 
to  issue  his  fiat  under  his  hand  in  lieu  of  such  com- 
mission, thereby  authorizing  such  creditor  to  prosecute 
his  said  complaint  in  the  said  Court  of  Bankruptcy,  or 
to  prosecute  the   same  elsewhere  before  such  discreet 
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1839.        and  proper  persons  as  the  Lord  Chancellor,  or  as  the 

Master  of  tlie  Rolls,  Vice  Chancellor,  or  one  of  the  mas- 

St^b.       ^^  ^^  ^^®  Court  of  Chancery,  acting  as  aforesaid,  by 
Iq  the  matter  gu^h  fiat  may  think  fit  to  nominate  and  appoint ;  and 
Hall.        that  the  persons  so  appointed  shall  thereby  have  the 
like  power  and  authority  to  all  intents  and  purposes  as 
if  they  were  assigned   and  appointed  special  commis- 
sioners by  virtue  of  a  commission  under  the  great  seal." 
So  that  it  is  competent  to  the  Lord  Chancellor  alone  to 
issue  the  fiat.     It  cannot  be  pretended  that  any  other 
jurisdiction  is  competent  to  issue  a   fiat.     Then  the 
i&2W.4.e.56.  16th  section  merely  provides,  "That  all  the  laws  and 

Statutes,  rules  and  orders,   now  in  force  relating  to 
bankrupts  or  to  commissions  of  bankrupt,  or  to  pro- 
ceedings under  such  commissions,   or    to  the  subject 
matters  of  such  proceedings,  or  to  the  persons  concerned 
therein  or  in  any  way  affected  thereby,  shall  in  like 
manner  extend  and  be  construed  to  extend  in  every 
respect,  as  far  as  the  same  may  be  applicable,  to  this 
act,  and  to  fiats  issued  in  pursuance  thereof,  and  to  all 
proceedings  under  the    same,  and  to   all  the  subject 
matters  of  such  proceedings,  and  to  all  persons  con- 
cerned therein  or  in  any  way  affected  thereby,  to  all 
intents  and  purposes  whatsoever,  as  if  every  such  fiat 
were  a  commission  of  bankrupt  under  the  great  seal 
of  the  united  kingdom  of  Great  Britain  and  Ireland, 
save  and  except  as  may  be  otherwise  directed  by  this 
act."     It  cannot  in  the  slightest  degree  touch  the  juris- 
diction of  your  Lordship ;  it  intended  merely  to  give 
eifect  to  the  proceedings  under  the  fiat ;  to  render  ap- 
plicable to  them  that  course  of  proceeding  which  pre- 
viously prevailed  with  reference  to  a  commission.     The 
next  three  sections  are  those  on  which  the  question 
1&2W.4.C.56.  turns.     The  Hth  section  provides,  "  That  if  any  trader 
■•^^'  adjudged  bankrupt  shall   be  minded  to  dispute  such 
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adjudication,  and  shall  present  a  petition  praying  the       1839. 

reversal   thereof  to   the  said    Court  of  Review,   such        

petition  to  be  presented  within  two  calendar  months       (^(^^3^ 
from  the  date  of  such  adjudication,  if  such  trader  shall  '"  ^^^  matter 
be  then  residing  within  the  united  kingdom,  or  within        Hall. 
three  calendar  months  from  the  date  aforesaid  if  then 
residing  in  any  other  part  of  Europe,  or  within  one  year 
from  tlie  date  aforesaid  if  then  residing  elsewhere,  or 
within  such  other  time  as  the  said  court  shall  allow, 
(not  exceeding  one  year,  to  be  computed  from  the  date 
aforesaid,)  such  Court  of  Review  shall  proceed  to  liear 
and  decide  on  the  said  petition ;  or,  at  the  option  of  the 
said  bankrupt,  and  on  liis  finding  such  security  for  costs 
(if  the  said  court  shall  think  fit  to  require  any  security) 
as  by  the  said  court  shall  be  approved,  shall  direct  an 
issue  to  try  any  matter  of  fact  affecting  the  validity  of 
such  adjudication,  by  a  jury,  to  be  duly  impannelled  and 
sworn  for  that  purpose,  before  the  Chief  Judge  or  any 
one  or  more  of  the  other  judges  of  the  Court  of  bank* 
ruptcy;  and  if  the  verdict  on  such  issue  shall  not  be 
set  aside,  on  application  made  to  the   said  Court  of 
Review,  within  one  montli  after  the  said  trial,  or  if  the 
adjudication  of  the  commissioner  shall  not  be  set  aside 
by  the  said  Court  of  Review  on  the  petition  aforesaid, 
such  verdict,  or  such  adjudication  of  the  said  commis- 
sioner, shall  in  all  cases,  as  against  the  said  bankrupt, 
and  also  as  against  the    petitioning  creditor,  and   as 
against  any  assignee  to  be  chosen  of  any  such  bank- 
rupt's estate  and  effects,   and    as  against  all  persons 
claiming  under  the  said  assignees,  and  all  pei*sons  in- 
debted to  the  bankrupt's  estate,  be  conclusive  evidence 
tliat  the  party  was  or  was  not  a  bankrupt  at  the  date  of 
such  adjudication,  any  other  act,  debt,  or  trading  than 
the  act,  debt,  or  trading  proved  at  such  trial  notwith- 
standing: providing  always,  that  an  appeal  shall  be  to 
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1839.        the  Lord  Chancellor  from  the  decision  of  the  said  Court 

of  Review,  upon  matter  of  law  or  equity,  or  on  the  re- 

Stubbs.       f^ssil  or  admission  of    evidence  only."      That  was  a 

In  the  matter  proceeding  created  by  this  act ;  there  was  nothing 
Hall.  analogous  to  it  known  before.  The  petition  which  is 
referred  to  here,  is  not  a  petition  to  annul  a  fiat;  neither 
under  that  section  is  it  competent  to  any  court  to  make 
an  order  annulling  a  fiat  No  such  authority  is  given 
by  that  section.  It  is  a  jurisdiction  to  reverse  the 
adjudication.  A  course  of  proceeding  which  was  pre- 
viously  unknown.  By  the  18th  section  (cr),  reversing 
the  adjudication  was  to  be  the  foundation  of  an  order 
to  annul  the  fiat.  The  adjudication  was  to  be  reversed 
by  the  Court  of  Review.  The  17th  section  (A)  gives  it 
jurisdiction  for  that  purpose.  They  had  not  jurisdic- 
tion to  annul  the  fiat,  but  the  reversal  of  the  adjudi- 
cation would  be  a  ground  for  the  Lord  Chancellor  to 

1&2W.4.C.56.  annul  the  fiat.     TTie  19th  section  declares,  "That  it 

shall  be  lawful  for  the  Lord  Chancellor,  upon  the  re-, 
versal  of  any  adjudication  of  bankruptcy,  or  for  such 
other  cause  as  he  shall  think  fit,  to  order  that  any  fiut 
issued  by  virtue  of  this  act  shall  be  rescinded  or  an- 
nulled ;  and  such  order  shall  have  all  the  force  and  effect 
of  a  writ  of  supersedeas  of  a  commission  according  to 
the  existing  laws  and  practice  in  bankruptcy."  It  would 
seem  to  be  perfectly  clear  that  the  issuing  of  the  fiat  is 
undoubtedlv  the  act  of  the  Lord  Chancellor;  an  act 
which  cannot  be  done  by  any  other  individual ;  so  that 
the  annulling  the  fiat  is  exclusively  within  the  province 
of  your  Lordship's  jurisdiction.  The  17th  section  {b) 
has  nothing  more  to  do  with  the  annulling  than  with 
the  question  of  issuing.  That  is  a  proceeding  for  re- 
versing the  adjudication ;  and,  notwithstanding  the  re- 


8.  19. 


(fl)  Post,  Appendix,  p.  568.  [b)  Anle,  p.  51G. 
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versing  of  the  adjudication,  it  is  possible  there  may  be  a        1839. 
refusal  to  annul  the  fiat;  that  has  actually  happened. 
The  Court  of  Review,  according  to  a  practice  of  hearing       Stubbs. 
and  determining  upon  petitions  to  annul,  have  actually  ^^  '^®  matter 
refused  to  annul  a  fiat  upon  a  petition  presented  for         Hall. 
that  purpose,  where  its  own  order  was  in  force  reversing 
the  adjudication.     That  is  a  reported  case,  (a)     We  Court  of  Re- 
would  submit  to  your  Lordship,  upon  the  proceeding  ^!IJ^r  to  annul 
which  has  here  taken  place,  the  order  which  we  com-  ^^^  ^^  J  only  to 

^  \  reverse  adjudi- 

plain  of  is,  first,  a  petition  by  Mr.  Hallj  not  presented  cation— vfiy. 
under  the  17th  section  {b) ;  it  is  a  petition  not  praying 
to  reverse  the  adjudication;  it  is  a  petition  praying  to 
annul  the  fiat;  and  the  order  made  by  the  Court  of 
Review  is  not  an  order  reversing  the  adjudication,  but 
to  annul  the  fiat.  It  is  an  order  made  by  a  court  which 
has  no  jurisdiction  to  make  it;  and,  accordingly,  the 
parties  knowing  that,  they  came  to  your  Lordship,  and 
from  your  Lordship  obtained  an  order  on  29th  No- 
vember last,  which  is  an  effectual  annulling  of  the  fiat ; 
and  it  is  that  of  which  we  complain. 

The  proceeding  under  the  17th  section  {b)  is  a  totally 
distinct  proceeding  from  a  petition  to  annul  a  fiat  ad- 
dressed to  the  general  jurisdiction,  wherever  it  may  exist, 
for  that  purpose.  That  it  should  be  addressed  to  your 
Lordship,  according  to  this  act,  has  been  settled  in  prac- 
tice from  the  very  first  opportunity  of  passing  a  con- 
struction upon  this  act  in  ex  parte  Palmer,  (c)  The 
question  there  was,  whether  a  bankrupt  could  present  a 
petition  to  supersede  after  the  two  months  had  elapsed. 
Your  Lordship  observes  that  by  the  ITth  section  (b)  the 
bankrupt,  being  resident  here,  must  present  a  petition 


(a  j  Ex  parte  Harwood^  3  Dea,  ^  Ch,  252 ;  ex  parte  Keys^  S  D,  S^  C. 
263,  S.C.  ]  M.^A,226. 

ib)  Antey  p. 516.  {c)  1  Dea,  ^  Ch.SAl  j  Mont.  497. 
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1839.        under  that  section  within  the  two  months.    The  petition 

there  was  presented  after  two  months.     It  is  very  true 

^UBM.  ^^^^  ^  portion  of  the  time  had  elapsed  before  the  court 
In  the  matter  originated,  and  it  was  a  case  which  might  undoubtedly 
Hall.  be  i*econciled  with  a  different  course  of  decision ;  how- 
ever, no  such  different  course  of  decision  has  taken 
place*.  It  is  a  matter  of  daily  practice  to  entertain  juris- 
diction upon  petitions  to  annul ;  an  instance  of  which  is 
the  very  case  before  your  Lordship ;  the  order  which 
we  deprecate.  The  question  there  was,  whether  the 
17th  section  (a)  did  not  exclude  the  bankrupt  from  his 
right  to  question  the  validity  of  the  fiat  in  any  other  man- 
ner. Their  Honoui's  were  unanimous  in  the  negative ; 
and  Sir  George  Rose  says,  *'  There  does  not  appear  to 
me  to  be  the  least  foundation  for  this  objection.  Before 
the  bankruptcy  court  act  a  bankrupt  might  at  any  time 
have  presented  his  petition  to  supersede  the  commis- 
sion, without  any  restriction  whatever.  Then  are  there 
any  words  in  die  17th  section  (a)  to  limit  the  jurisdic- 
tion  of  this  Court  ?  I  think  that  clause  does  nothing 
more  than  give  a  benefit  to  the  bankrupt^  without 
excluding  the  general  jurisdiction  of  the  Court  given  by 
the  2d  section,  {b)  Let  us  see  how  the  bankrupt  stood 
before  this  act  came  into  operation.  The  bankrupt  was 
then  driven  to  an  action,  at  the  peril  of  all  the  costs ;  for 
an  issue  was  only  given  at  the  discretion  of  the  Court. 
The  section  in  question  provides  that  the  adjudication 
shall  fall  to  the  ground  if  he  presents  his  petition  within 
two  calendar  montlis  from  the  date  of  the  adjudication, 
and  the  intention  of  the  act,  as  declared  in  the  preamble, 
is,  that  the  rights,  as  well  of  the  bankrupts  themselves 
as  of  other  creditors^  may  be  enforced  with  as  little 
expense,   delay,    and    uncertainty  as  possible.     Now, 


(a)  Ante  J  p.  516.  (6)  AnlCy  p.  514. 
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where  do  we  find  any  thing  in  the  act  that  gives  the        1839. 
bankrupt  any  rights,  except  in  this  particular  section  ?  I        ^ 
have  no  hesitation,  therefore,  in  deciding  that  the  opera-        Stubbs. 
tion  of  this  clause  is  merely  to  give  the  bankrupt  a  right  '"  ^^®  matter 
which  he  did  not  possess  before;  and  that  the  Court        Hall. 
has  jurisdiction  to  entertain  this  petition,  though  pre- 
sented after  two  calendar  months  from  the  date  of  the 
adjudication.^     Accordingly  that  has  been  the  settled 
course  of  practice,  and  it  would  seem  very  difficult  indeed, 
whatever  might  have  been  the  intention,  to  hold  that  this 
bankrupt  could  be  excluded  from  his  right  to  present  a 
petition  to  annul,  because  there  is  a  power  given  to  annul 
n>o^t  undoubtedly  with  reference  to  reversal  of  adjudica- 
tion ;  because  it  is  competent  to  the  Lord  Chancellor, 
under  that  section,  to  annul  upon  the  reversal  of  any 
adjudication^  or  for  such  other  cause  as  he  shall  think 
fit.     There  must,  therefore,  be  some  means  of  bringing 
before  your  Lordship   the  grounds    for  annulling  the 
fiat,  independent  of  the  reversal  of  the  adjudication, 
and  tlie  practice  has  been  settled  ever  since,  that  it  was 
competent  to  the  bankrupt  to  follow  the  old  practice  of 
presenting  a  petition  to  annul,  passing  over  entirely  the 
17th  section,  (a)    If  the  ITth  section  (a)  is  to  be  set  out 
of  the  question,  it  is  difficult  to  comprehend  how  there 
can  be  any  doubt  in  the  case ;  because  it  might  as  well 
be  argued  that  the  Court  of  Review  might  issue  the  fiat 
as  annul  a  fiat.     The  fiat  is  the  creature  of  this  statute ; 
the  fiat  by  this  statute  is  expressly  a  proceeding  of  the 
Lord  Chancellor ;  the  annulling  of  the  fiat  is  expressly 
a  jurisdiction  given  to  the  Lord   Chancellor.     If  the 
proceeding  under  the  17th  section  (a)  were  co-extensive 
with  the  order  to  annul, — that  is,  if  there  never  could  be 


(a)  Antefp,  516. 
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1839.  an  order  to  annul  unless  there  were  some  proceeding 
~^^  under  the  17th  section  (a),  we  could  understand  the  argu- 
Stubbs.  ment  why  the  19th  section  {b)  is  introduced :  because  it 
In  the^matter  ^igj^t  undoubtedly  be  that  the  Court  would  think  itself 
Hall.  ^  warranted  to  act  upon  the  proceedings  of  another  court 
under  the  17th  section  (a),  and  there  would  be  an  obvious 
reason  why  the  words  are  introduced  into  the  19th  sec^ 
tion.  But,  as  the  proceeding  under  the  17th  section  (a)  is 
of  a  limited  nature,  directed  to  reversal  of  adjudication 
only,  there  must  be  an  end  of  that  argument.  Now, 
your  Lordship  will  perceive  that  this  17th  section  (a)  is 
one  of  very  stringent  operation,  both  as  it  affects 
creditors  and  bankrupts;  as  it  affects  bankrupts  it  is 
most  stringent,  because  it  makes  the  determination  under 
it  a  final  proceeding ;  and  not  only  that,  but  if  he  does 
not  avail  himself  of  this  proceeding  within  the  time 
limited,  that  which  has  taken  place  is  final ;  on  the  other 
hand,  it  gives  to  the  bankrupt  a  right  which  be  never  had 
before, — it  gives  to  him,  as  a  matter  of  legal  rights  an 
issue.  That  I  conceive  was  before  in  the  discretion  of 
the  Court.  If  the  Court  is  satisfied  against  the  bankrupt 
upon  his  own  showing,  it  never  was  considered  the  duty 
of  the  Court  to  involve  the  estate  in  further  expense; 
the  Court,  entertaining  no  doubt,  had  to  decide  the  ques^ 
tion.  That  cannot  be  done  now;  if  the  bankrupt 
demand  an  issue,  right  or  wrong,  he  must  have  it.  Not 
only  that,  but  the  bankrupt  can  take  this  proceeding 
without  surrender.  It  is  now  the  settled  practice,  resting 
at  present  upon  the  authority  of  a  series  of  decisions  in 
the  Court  of  Review,  and  some  of  them  trying  the  quesr 
don  by  the  severest  test,  which  absolutely  excludes  the 
bankrupt  from  presenting  a  petition  to  annuls  if  that 
petition  is  presented  after  the  time  for  his  surrender  has 

(a)  ArUCyp.Sie.  '  (b)  Ante,  p,  518. 
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expired  without  surrendering,  (a)     Under  this  section  be        1 839. 

may  present  a  petition,  because  there  is  no  qualification        

here,  within  two  months,  whether  the  forty-two  day,  have  ^^^ 
expired  or  not :  it  is  as  much  his  right  to  maintain  such  a  I"  ^^^  matter 
petition  as  it  is  the  creditor's  right  to  maintain  the  fiat.  It  Hall. 
is  plain  that  tliis  17th  section  (6)  introduces  a  peculiar 
proceeding  directed  to  the  reversal  of  the  adjudication, 
and  having  an  important  operation  both  on  the  bank- 
rupt  and  the  creditor,  — in  short,  of  all  persons  inte- 
rested in  the  proceeding,  the  validity  of  which  is  to  be 
brought  into  question  in  this  manner.  Allusion  was 
made  upon  a  former  occasion  to  the  course  of  practice 
which  has  prevailed  in  the  Court  of  Chancery,  where 
the  decrees  of  the  Master  of  the  Rolls  and  the  Vice 
Chancellor  are  signed  by  the  Lord  Chancellor  before 
they  are  enrolled.  It  seemed  to  be  considered,  for  a 
time  at  least,  that  there  was  some  analogy  between  those 
cases  and  the  present,  (c)  With  great  submission,  that 
analc^  is  not  substantial.  In  the  present  case  our 
argument  amounts  to  this;  that  the  Court x>f  Review  has 
no  jurisdiction  to  make  the  order  to  annuL  [The  Lord 
Chancellor  : — If  you  allude  to  any  thing  I  said,  it 
has  no  reference  to  decrees  before  they  are  enrolled. 
The  process  of  contempt  under  the  great  seal  issues  by 
the  authority  of  the  Chancellor,  in  pursuance  of  orders 

(a)  Ex  parte  Drake^  Q  Dea,  Sf  Jonetp  U  Vet.  409;  8  Vet.  528; 

Ch.  91 ;   Mont.  486 ;   ex  parte  ex  parte  Roberts,  1  Mad.  72 ;  ex 

Clarke,  2  D.  ^  Ck,   194,   S.  C.  parte  Wilkinson,  1  G.  Sf  J.  387; 

M.  4"  B.  579;   ex  parte  Palmer,  ex  parte  Peaker,  2  G.  ^  J,  537 ; 

1  Dea.  Sf  Ck.  541.  571.    S.  C.  cont.  ex  parte  Nichols,  2G.S^J, 

Mont,  497;  ex  parte  Knowlson^  101 ;  ex  parte  Hopkins,  I  Rose, 

3D.  ^C.  191;  Mont.  <$•  -B.  416  ;  228 ;  ex  parte  Cartings  2G.8fJ. 

ex  parte  Levi,  2  Mont.  ^  A.  685;  55. 

ex  parte  Kirkman,  3  i>.  (5f  C.  450 ;  {b)  Ante,  p.  51 6. 

1  M.  4*  A.  709 ;  cont.  ex  parte  (c)  Ante,  p.  497. 
Glynn,  Mont.    124;    ex    parte 
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1839.        made  before  one  of  the  other  judges,  and  wliich  Lord 
-  Eldtm  used  to  withhold  if  he  did  not  conceive  there 

Stubbs.  ^as  a  sufficient  case  to  warrant .  its  exercise.  Nobody 
In  the  matter  gy^,.  doubted  the  jurisdiction  of  the  other  judges.] — 
Hall.  Their  decrees  are  valid ;  the  signature  of  the  Lord  Chan- 
cellor does  not  give  them  validity. — [The  Lord  Chan- 
cellor : — It  is  his  order  under  which  they  pass  the  great 
seal ;  it  is,  in  short,  precisely  the  same  as  that  which  is 
reserved  under  the  18th  section,  (a)  The  act  itself  which 
is  to  give  effect  to  the  order  must  be  the  act  of  the  Chan- 
cellor, but  the  order  which  is  the  foundation  of  that  act 
proceeds  from  one  of  the  other  judges.  Take,  for  instance, 
an  order  for  commitment.] — The  judges  would  have  juris- 
diction to  make  the  order.  That  is  the  distinction. — [The 
Lord  Chancellor  : — But  not  to  carry  it  into  effect] — 
It  might  not,  any  more  than  the  decree  of  the  Master 
of  the  Rolls ;  it  cannot,  for  instance,  be  enrolled  until 
it  is  signed  by  the  Lord  Chancellor.  —  [The  Lord 
Chancellor  : — The  enrolment  is  not  necessary  to  give 
it  effect.] — Certainly  not.  That  is  the  distinction.  It 
is  not  at  all  necessary  to  give  it  effect ;  and  the  dif- 
ference is  this,  that  the  decree  there  is  the  decree  of 
competent  jurisdiction.  The  court  has  jurisdiction  to 
make  the  decree,  but  the  Court  of  Review  has  no  juris- 
diction to  make  this  order.  —  [The  Lord  Chan- 
cellor :— If  you  mix  it  up  with  the  question  of  enrolling 
the  decree,  you  do  not  advert  to  the  observation  that  I 
made.  My  observation  had  nothing  to  do  with  a 
decree  enrolled ;  but  it  was,  that  an  order  of  commit- 
ment cannot  have  effect  until  it  receives  the  sanction  of 
the  Lord  Chancellor,  and  yet  it  is  as  complete  an  order 
as  if  made  by  the  Master  of  the  Rolls  or  the  Vice 
Chancellor ;  and  for  this  reason,  because  it  requires  die 


(a)  Pott,  Appendix,  p.  568. 
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great  seal] — Yes;  then  it  would  be  competent  to  them         1839. 

to  come  to  the  great  seal  to  discharge  that  order. — [The         " 

Lord  Chancellor  : — By  way  of  appeal  undoubtedly,       Stubbs!^ 
but  not  otherwise.     If  the  Master  of  the  Rolls  or  the  ^"  ^^^  matter 
Vice  Chancellor  make  an  order  for  commitment  which        Hall. 
requires  the  great  seal  to  give  it  effect,  no  doubt  the 
party  may  come  here  to  have    it  discharged,  if  they 
quarrel  with  it.     Then  the  question  is,  in  what  way 
you  come ;  if  you  come  here  as  appellants,  the  act  pre- 
scribes the  way  in  which  you  are  to  come.     You  are  not 
appellants ;  the  only  ground  upon  which  you  can  maintain 
your  right  is  that  you  are  not  appellants.} — We  are  not 
appellants ;  because  we  say  that  under  the  act  there  is 
no  jurisdiction  to  make  the  order.     We  say  the  order 
that  we  deprecate  is  your  Lordship's  order,  and  that  is 
the  order  which  we  now  seek  to  discharge. — [The  Lord 
Chancellor: — If  the   Master  of  the  Rolls  or   the 
Vice   Chancellor  make  an  order  which    requires  the 
great  seal  before  it  can  be  carried  into  eifect,  it  comes 
to  the  great  seal  without  the  intervention  of  the  party 
at  all.     The  great  seal  may,  as  in  every  other  act,  see 
cause  not  to  exercise  its  power;  but  the  party  has  nothing 
to  do  with  that    If  the  party  against  whom  that  order 
is  made  chooses  to  come  to  question  that  order,  he  can 
only  come  by  way  of  appeal  from  the  order  made.] — 
That  would  be  founded  upon  this,  that  the  Master  of  the 
Rolls  and  the  Vice  Chancellor  had  jurisdiction  to  make 
the  order. — [Tlie  Lord  Chancellor  : — Undoubtedly.] 
— The  Court  of  Review  had  no  jurisdiction  to  make 
the  order.     It  was  not  a  valid  order,  but  in  order  to 
carry  it  into  effect  the  great  seal  was  required,  and  that 
could  only  be  put  by  the  Lord  Chancellor.     The  dis- 
tinction is  that  to  which  we  were  adverting  with  regard 
to  decrees ;  that  the  order  is  a  valid  order,  and  the  great 
seal  does  not  give  additional  credit  to  the  order.  It  gives 
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1839.        additional  efficacy ;  it  carries  it  into  effect  and  operation ; 

""""        but  the  order  has  all  the  validity  which  an  order  can 

Stubbs.       acquire  wh«i  it  is  pronounced  by  the  Master  of  die 

In  the  matter  jj^ji^  ^^^  ^^  yice  Chancellor.     And  the  nature  of  the 
of 
Hall.        proceeding  there  is,  not  to  give  additional  validity,  to  the 

order;  it  gives  additional  vigour  to  it;  it  gives  additional 
efficacy  and  operation  to  it,  which  it  would  not  acquire 
otherwise.     But  here  we  say  there  is  no  order ;  it  is  a 
nullity.     The  CSourt  of  Review  might  jast  as  well  have 
made  any  other  order.    They  have  no  more  jurisdiction 
to  make  this  order  than  they  have  to  make  an  order 
relative  to  a  will.     Your  Lordship  sees  the  issuing  of 
the  fiat  is  the  act  of  the  great  seal ;  the  annulling  of  the 
fiat  is  expressly  reserved  to  the  great  seal,  and  juris- 
diction is  not  given  to  the  C!ourt  of  Review  over  the  fiat 
in  any  way  whatever,  and  even  if  they  have  reversed 
the  adjudication  they  cannot  annul  the  fiat ;  application 
must  be  made  to  your  Lordship  for  the  latter  purpose. 
A  parallel  case  to  the  one  suggested  would  be  a  case 
where  there  has  been  a  proceeding  upon  petition  to 
the  C!ourt  of  Review  to  reverse  the  adjudication,  where 
that  court  made  the  order,  and  where  it  became  fit  that 
the  fiat  should  be  annulled.     The  regularity  of  practice 
there  is,  that  any  application  to  annul  the  fiat  must  be 
made  to  your  Lordship ;  but  the  distinction  then  would 
be  that  the  Court  of  Review  has  made  a  valid  order;  that 
it  has  made  an  order  within  its  jurisdiction.     Here  is  a 
good  reversal  of  the  adjudication,  and  that  is  in  this 
statute  made  a  ground — perhaps  without  the  statute  it 
may  be  a  ground — for  the  Chancellor  to  annul  the  fiat, 
if  he  thinks  fit ;  but  here  there  is  no  foundation  for  your 
Lordship's  order;  thatis,  nothing  independent  of  the  onler 
of  your  Lordship;  there  is  no  order  but  your  Lordship's* 
That  the  Lord  Chancellor  has  original  jurisdicti(m  is  ^ 
question  not  new  to  your  Lordship,  because  it  was  dis- 
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cussed  before  Lord  Brongham  in  ex  parte  Keys,  {a)  1839. 
The  Court  of  Review  there  having  made  an  order  ""■"" 
annulling  the  fiat,  an  attempt  was  made  to  proceed  by  Stubbs. 
special  case;  some  difficulty  was  found  in  it,  and  an  1"  ***®  matter 
application  was  made  to  Lord  Brougham  for  leave  Hall. 
to  proceed  by  way  of  appeal  by  petition,  and  his  Lord- 
ship, upon  an  ex  parte  application,  acceded  to  that 
application.  When  it  came  before  Lord  Brougham  on 
the  hearing,  it  appeared  that  the  question  was  sub- 
stantially a  question  of  fact ;  it  was  submitted  to,  and 
there  was  an  end  of  the  appellate  jurisdiction.  It  was 
no  more  competent  for  the  Lord  Chancellor  upon  peti- 
tion to  hear  that  by  way  of  appeal  than  by  special  case; 
and  Lord  Brougham^  feeling  that,  immediately  perceived 
that  the  real  question  was,  not  whether  he  had  appellate 
jurisdiction,  but  whether  he  had  original  jurisdiction; 
and  accordingly,  his  mind  being  addressed  to  that  point, 
bis  Lordship  says,  *<  Under  the  act,  the  great  seal  has 
reserved  to  it  all  power  of  annulling  fiats  in  bankruptcy ; 
consequently,  the  Chancellor  has  full  and  ample  power, 
without  any  qualification,  of  annulling  a  fiat,  or, of 
refusing  so  to  do ;  the  great  seal  is  not  restrained  as  to 
annulling  fiats  by  any  of  the  provisions  of  the  1st  & 
2d  Wm»  4.  c.  56.  The  Court  of  Review  has  in  fact  no 
power  of  itself  to  supersede ;  it  indeed  makes  an  order  to 
that  efiect,  but  the  great  seal  issues  the  supersedeas;  the 
great  seal  issues  the  fiat,  and  the  great  seal  supersedes 
the  fiat,  and  therefore  cannot  be  controlled  in  this  matter 
by  the  section  as  to  appeals."  But  when  his  Lordship 
says,  <<  It  indeed  makes  an  order  to  that  effect  but  the 
great  seal  issues  the  supersedeas,"  it  might  certainly 
appear  that  there  was  some  analogy  suggested  between 
the  cases  to  which  your  Lordship  has  alluded,  where  the 

(a)  3  2>«i.4-C%.363;  lM.iA.226. 
TATA  Ai 
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1889.  order  is  a  valid  order;  but  Lord  Brougham  had  just 
"•""^  stated  that  they  have  no  power  to  make  the  order,  which 
St^bs.  I  apprehend  is  not  merely  no  knalogy,  but  is  in  direct 
In  the  matter  contradiction  to  those  cases.  Lord  Brougham  proceeds^ 
Hall.  ^^  The  Court  of  Review  appears  to  me  to  have  no  power 
to  supersede,  under  the  act.  The  power  of  annulling 
fiats  is  not  taken  from  the  great  seal ;  and  with  issuing 
fiats  the  Court  of  Review  has  nothing  to  do.  The  section 
does  not  convey  away  the  power  the  great  seal  possessed^ 
but  gives  a  new  mode  of  exercising  it,  and  says^  annulling 
a  fiat  shall  have  all  the  effect  of  the  old  supersedeas, 
and  leaves  every  thing  else  just  where  it  was ;  it  leaves 
the  great  seal  a  substantive  control  in  cases  of  super- 
sedeas." This  view  of  the  case  clearly  entitles  the  great 
seal  to  entertain  this  question.  That  would  be  enough 
for  us,  as  we  humbly  apprehend ;  because  if  your  Lord- 
ship has  jurisdiction,  of  course  the  suitor  is  entitled  to 
come  to  ask  of  your  Lordship  to  exercise  your  judgment, 
whether  this  is  a  fit  case  in  which  the  jurisdiction  should 
be  exercised.  That  does  not  rest  only  upon  the  autho- 
rity of  Lord  Brougham,  because  the  same  question 
came  before  Lord  LyndhursL  I  find  a  short  note  of 
that  in  the  matter  of  Chambers*  (a)  In  that  case  Lord 
Lyndhurst  said  he  saw  no  reason  to  depart  from  Lord 
Brougham^s  determination  in  re  Nokes,  and  in  eap  parte 
Keys  in  tlie  matter  of  Terry^  that  the  jurisdiction  of  an- 
nulling a  fiat  was  not  taken  away  from  the  Lord  Chau- 
cellor  by  the  1st  &  2d  Wm.  4.  c.  bQ.  How  it  could  be 
<<  taken  away  "  one  does  not  understand,  because  it  did 
not  exist  before.  It  was  a  proceeding  under  that  act ; 
and  the  act  which  introduced  the  proceeduig  expressly 
gave  the  great  seal  the  power  of  issuing  and  annulling, 
and  gives  it  to  no  other  individual.     Tlie  case  of  ez 

(«)  4  Dea.  S^  Ch.  578. 
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petrte  Chambers  occupied  much  time  in  discussion  before        1839. 
the  Lords  Commissioners.   That  was  a  petition  to  super- 
sede,  and  in  that  not  the  slightest  doubt  was  entertained        Stubbs. 
of  the  competency  of  the  Court  to  entertain  that  ques-  ^"  ^®  matter 
tion.     If  there  is  jurisdiction  to  entertain  a  petition  to         Hall. 
supersede  a  fiat^  they  must  to  that  extent  be  placed  in 
exactly  parallel  positions.     Now,  my  Lord,  we  are  not 
here  arguing  a  speculative  point.     It  is  a  point  of  the 
greatest  importance  to  the  interest  of  these  parties ;  be- 
cause, unless  your  Lordship  is  open,  either  in  this  way, 
by  entertaining  original  jurisdiction,  to  give  them  an 
opportunity  of  bringing  before  you  the  merits  of  the 
case,  or  permitting  an  appeal  by  petition,  we  feel,  as 
strongly  as  suitors  can  feel,  and  we  mean  to  express,  as 
respectfully  as  suitors  ought  to  do,  that  justice  will  not 
be  done  to  us  in  this  case* 

The  Lord  Chancellor: — As  I  understand,  from  ExparUKeys, 
the  commencement,  fiats  have  been  annulled,  as  a  matter  i  m,\a  sse's 
quite  of  course,  upon  the  authority  of  the  Court  of  Review,  commented  on. 
It  has  been  considered  that  under  this  act  the  Court  of 
Review  has  jurisdiction.     As  I  understand,  in  ex  parte 
Keysy  Lord  Brtmghamj  finding  that  it  was  a   matter 
of  tact,  refused  to  interfere. 

Mr.  Swangton : — He  made  the  order  discharging  his 
own  order. 

The  Lord  Chancellor: — I  understand  he  con* 
sidered  that  if  it  had  been  a  matter  of  fact  he  would  have 
had  no  power,  under  the  act,  to  interfere.  How  is  that 
consistent  with  the  present  argument  ?  Because  the  3d 
section  (a)  only  restricts  the  Chancellor  in  cases  of  appeal. 
If  he  thought  the  Court  of  Review  had  no  jurisdiction, 
he  could  not  have  considered  it  matter  of  appeal. 

Mr.  Swanston : — His  Lordship  said,  ^^This  being  a 

(a)  Ante,  p.  504. 
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18Sd.       question  of  fact,  I  have  no  jarisdiction  as  a  oourt  of 

appeal/' 

apOTH*^  Th®  Lord  Chancellor: — Why  not?    According 

In  the  matter  ^  ^^  argument,  it  was  not  a  matter  of  appeal  at  aU. 

Hall.        There  could  be  no  appeal  from  a  court  which  has  no 
jurisdiction. 

Mr.  Swanston : — That  was  the  view  taken  by  Lord 
Brougham. 

The  Lord  Chancellor  : — I  want  to  know  if  you 
can  explain  that.  The  view  Lord  Brougham  took  of 
It  seems  to  have  been  that  the  Court  of  Review  had 
jurisdiction.  If  the  jurisdiction  of  the  great  seal  in 
matters  of  annulling  fiats  or  superseding  commissions  is 
unaffected  by  this  act, — which  is  the  argument, — then 
this  Court  must  deal  with  matters  of  fact,  because  no 
other  court  has  power  to  do  so.  Tlie  Chancellor  has 
either  to  deal  with  it  as  matter  of  appeal,  or  as  matter  of 
original  jurisdiction.  If  it  is  matter  of  appeal,  it 
assumes  the  jurisdiction  of  the  inferior  oourt.  If  it  is 
matter  of  original  jurisdiction,  this  Court  is  not  confined 
to  matters  of  law. 

Mr.  Swansion : — That  case  came  before  Lord  Brougham 
upon  a  petition  of  appeal.  The  application  was  made 
to  the  appellate  jurisdiction.  It  appeared,  in  the  course 
of  the  argument,  that  the  question  was  a  question  of 
fact.  It  was  objected  that  there  was  no  juriadictioo 
upon  appeal ;  which  was  admitted  on  all  hands ;  but 
Lord  Brougham  said,  **  I  have  original  jurisdiction,  and 
I  will  exercise  it.'' 

The  Lord  Chancellor: — Supposing  it  had  been 
matter  of  law,  there  is  nothing  in  the  ju(%ment  of 
Lord  Brougham  to  show  he  would  have  considered 
that  he  could  not  deal  with  it  as  a  matter  of  appeal ; 
on  the' contrary,  he  would.  That  assumes  that  the  Court 
of  Review  has  jurisdiction. 

Mr.  Swanston : — We  cite  that  judgment  to  show  bis 
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Lordship's  decided  opinion   that   he  had  an   original        1839. 

jurisdiction.     He    exercised   the  original  jurisdiction;         

and  if  we  are  wrong,  we  say  that  Lord  BraughafifCs       Stubbs. 
order  is  wrong ;  it  cannpt  stand  upon  any  other  foun-  ^°  ^^^  Ttmtet 
dation  than  the  original  jurisdiction.  Hall. 

The  Lord  Chancellor: —It  comes  to  this:  the 
case  of  ex  parte  Keys  is  cited  on  your  side  as  an 
authority  upon  which  you  stand.  I  want  to  know 
whether  you  can  reconcile  what  is  said  to  have  fallen 
from  Lord  Brougham  with  the  case  you  now  make; 
namely,  that  in  his  opinion  the  Court  of  Review  had  no 
jurisdiction,  and  therefore  he  could  not  entertain  it, 
whatever  the  question  of  appeal  might  be,  as  a  matter  of 
appeal. 

"Mr.  Stvanston : — We  think  Lord  Brougham  would 
have  done  exactly  as  he  did,  that  being  his  reason ;  and 
we  conceive  that  that  was  his  reason. 

The  Lord  Chancellor  : — Do  you  cite  that  as  an 
authority  for  showing  that  Lord  Brougham  was  of 
opinion  that  the  Court  of  Review  had  no  jurisdiction? 
Because  it  seems  to  me  to  prove  directly  the  reverse. 

Mr.  Strayuftm:*— No;  that  the  Chancellor  had  original 
jurisdiction. 

The  Lord  Chancellor  : — Does  it  not  assume  that  the 
Court  of  Review  has  jurisdiction  7  Because  the  ground 
of  his  decision  is,  that  he  could  not  deal  with  it  as  n 
matter  of  fact.  If  you  put  it  that  it  was  so  because 
it  came  before  him  by  appeal,  then  if  it  had  not  been 
matter  of  fact,  but  matter  of  law,  would  he  not  have  had 
jurisdiction? 

Mr.  Swangton: — We  suppose  he  would  have  exercised 
jurisdiction. 

The  Lord  Chancellor: — Then,  so  far  from  its 
being  the  opinion  of  Lord  Brougham  that  he  had  no 
jurisdiction,  the  whole  ground  which  he  proceeds  upon 
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1839.        assumes  that  he  had.     Then  it  comes  to  a  part  of  tlie 
■""""        case  not  touched.     If  the  Court  of  Review  had  jurisdic- 

JSr  parte  , 

Stubbs.        tion^  and  it  came  by  way  of  appeal,  there  is  a  clause 
In  the  matter  prohibiting  your  coming. 

Hall.  ^v.Swanston:  —  We  put  it  upon  the  statute,  that 

the  Court  of  Review  has  no  original  jurisdiction.  We 
cite  Lord  BroughanCs  decision  for  this  proposition,  that 
the  Lord  Chancellor  has  an  original  jurisdiction. 

The  Lord  Chancellor: — The  argument  is  very 
different,  whether  the  Court  of  Review  has  jurisdiction  or 
not.  I  want  to  know  what  view  you  take  of  that  case. 
If  you  say  that  no  court  has  jurisdiction  to  deal  with 
these  matters  but  the  great  seal,  that  I  can  understand ; 
but  I  do  not  very  well  understand,  assuming  that  die 
Court  of  Review  has  jurisdiction,  how,  after  the  party 
has  failed  before  the  Court  of  Review,  he  can  come  here 
upon  an  original  application. 

Mr.  Swanston : — We  deny  altogether  that  the  Court 
of  Review  has  jurisdiction.  We  do  not  cite  that  opinion 
of  Lord  BroughanCs  as  direct  authority  for  that  propo- 
sition. The  proposition  for  which  we  cite  it  is  one  from 
which  the  other  necessarily  flows,  that  the  Lord  Chan* 
cellor  has  original  jurisdiction  over  the  annulling  of  the 
fiat ;  and  in  fact  Lord  BroughanCs  order  cannot  stand 
except  on  that  foundation ;  that  confirms  our  argument. 
It  is  quite  clear  that  the  jurisdiction  is  given  to  the 
Lord  Chancellor  there.  Where  is  it  given  to  the  Court 
of  Review  ? 

The  Lord  Chancellor  : — I  can  understand  the 
way  you  put  it,  that  the  Cburt  of  Review  has  no 
jurisdiction  at  all ;  but  I  cannot  understand,  supposing 
the  Court  of  Review  to  have  jurisdiction,  and  that  this 
Court  is  prohibited  from  dealing  with  any  matter,  except 
matter  of  law,  upon  appeal,  how  you  are  to  turn  round 
and  say,  ^^  we  will  not  look  at  it  as  an  appeal,  but  as  ao 

8* 
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original  application."    It  is  creeping  out  of  the  provisions         1 839. 
of  the  act  entirely,  merely  by  calling  a  thing  by  a  dif-         

^        ^  Ex  parte 

ferent  name.  Stubbs. 

Mr.  Swanston  : — The  original  jurisdiction  ought  to  '"  ^^^  matter 
have  been  exercised  in  another  way.  Hall. 

The  LoRU  Chancellor  : — Then  it  comes  to  this  : 
whether  by  possibility  it  could  have  been  the  intention 
of  those  who  framed  this  act)  and  the  legislature  who 
passed  it,  to  take  away  the  jurisdiction  in  bankruptcy 
from  the  great  seal,  and  to  appoint  a  court  for  the 
express  purpose,  and  then  leaving  to  the  grent  seal  that    . 
which  constitutes  by  far  the  greater  part  of  the  business 
in  bankruptcy,   namely,  the  question  of  supersedeas; 
because,  although  that  is  very  much  limited  by  taking 
away  the  questions  upon  concerted  commissions,  we  all 
know  that  before  that  time  by  far  the  greater  portion  of 
the   time  of  the  Court   was  occupied  in  questions  of 
superseding  commissions.     That  was  a  great  grievance 
for  a  time. 

Mr.  Swandon : — Probably  there  might  be  this  diffi- 
culty :  as  it  was  the  plan  of  the  legislature  to  keep  the 
fiat,  which  was  analogous  to  the  commission,  the  act  of 
the  great  seal,  how  could  that  be  done  by  an  inferior 
tribunal? 

The  Lord  Chancellor  : — That  was  the  reason  I 
called  your  attention  to  the  practice  of  this  Court,  that 
although  the  thing  itself  is  carried  into  effect  by  tlie 
great  seal,  the  power  of  adjudicating  upon  it  is  given  to 
another  branch  of  the  Court. 

Mr.  Swanston : — We  do  not  know  whether  your  Lord- 
ship overrules  our  distinction,  that  in  those  cases  the 
court  below  has  jurisdiction  to  make  the  order. 

The  Lord  Chancellor: — That  is  begging  the 
question.  You  say  that  the  Court  of  Bankruptcy  cannot 
have  jurisdiction,  because  the  power  of  annulling  a  fiat 
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1839.  is  reserved  to  the  great  seal.  I  say  that  argument  cannot 
hold,  because  we  have  an  instance  in  this  Court  where 

Stubbs.  precisely  the  same  thing  takes  place.  No  doubt  the 
In  the  matter  other  branches  of  the  Court  have  jurisdiction ;  but  the 

Hall.  mode  of  proceeding  cannot  be  used  as  an  argument  to 
show  that  the  Court  of  Review  have  no  jurisdiction, 
because  it  is  acknowledged  that  the  other  branches  of 
the  Court  have  jurisdiction. 

Mr.  Swanston : — The  orders  to  which  your  Lordship 
adverts  are  orders  made  by  virtue  of  that  power  in- 
herent in  a  court  of  record,  and  the  mode  of  giving 
efiect  to  them  is  by  the  great  seal ;  but  what  gives  the 
Court  of  Review  more  power  over  a  fiat  than  the  Court 
of  Common  Pleas  ?  It  might  as  well  be  said  that  the 
Court  of  Queen's  Bench  could  annul  a  fiaL 

The  Lord  Chancellor  :— -I  was  referring  to  your 
argument  that  the  Court  of  Review  cannot  have  it  be- 
cause the  power  of  carrying  it  into  effect  is  reserved  to 
the  great  seal. 

Mr.  Wigram : — In  the  case  of  ex  parte  Keys  a  peti- 
tion had  been  presented,  praying  that  Lord  Brougham 
would  hear  the  case  upon  petition,  and  not  by  special 
case ;  and  the  reason  why  Lord  Brougham  heard  it  was 
this :  that  he  had  made  an  order  for  so  hearing  it  He 
said,  ^^  I  have  made  an  order  for  so  hearing  it ;  you^ 
the  respondents,  have  not  applied  to  discharge  it,  there- 
fore I  give  you  an  appeal  in  tliis  way  ;*'  and  he  heard  it 
as  an  appeal. 

Mr.  Swanston  : — That  is  what  we  say.  But  then,  upon 
the  appeal,  it  appearing  that  it  was  a  question  of  fiicC, 
he  said,  ^<  This  is  all  wrong :  I  cannot  make  the  order 
as  a  court  of  appeal;  what  shall  I  do  with  it?  I  will  not 
dismiss  the  case ;  I  will  make  the  order  by  virtue  of  my 
original  jurisdiction." 
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Mr.  Wiffram,  Mr.  Anderdon^  and    Mr.  GeMart  for        1839. 
Mr.  HaU  the  bankrupt :—  -*' — 

The  whole  course  of  proceeding  admits,  that  this  g^u^w/ 
is  a  case  in  which  you  must  have  the  facts  brought  ^"  ^^  matter 
before  you,  that  your  Lordship  may  do  justice  between  Hall. 
the  parties;  but  yet  the  argument  upon  which  your 
Lordship  is  asked  to  act  is  this;  that,  let  the  merits  be 
what  they  may,  assuming,  fcx*  the  purpose  of  the  argu- 
ment, that  every  thing  is  right  on  our  side,  and  that 
every  thing  is  wrong  on  their  side,  that  the  Court  of 
Review  have  taken  the.  liberty  of  dealing  with  the  order 
of  your  Lordship  (namdy,  the  order  directing  the  fiat 
to  issue,)  when  they  have  no  power  to  do  so.  It 
amounts  to  this :  that  as  there  is  an  order  of  that  court 
annulling  the  fiat  although  they  know  it  to  be  a  nullity, 
that  it  is  not  a  case  of  appeal  because  they  say  that  the 
court  had  no  jurisdiction  to  make  the  order,  but  they 
merely  come  to  your  Lordship  and  ask  you  to  get  rid  of 
the  order  which  the  Court  of  Review  has  made,  on  the 
ground  that  they  have  improperly  dealt  with  the  order  of 
your  Lordship;  and  in  that  way  they  mean  to  say  that 
this  is  not  an  appeal.  Ever  since  the  Court  of  Review  has 
esusted  it  has  been  considered  that  they  had  an  original 
jurisdiction  to  annul  fiats;  and  that  that  17th  section  (a) 
gave  certain  powers,  privil^es,  and  advantages  to  a  bank<- 
rupt  who  thought  fit  to  proceed  under  it,  but  does  not  in 
any  way  whatever  take  away  fix>m  the  general  operation 
of  the  words  of  the  act,  which  in  the  largest  possible 
manner  transfer  to  the  Court  of  Review  every  power 
whidi  is  not  expressly  reserved  to  the  Lord  Chancellor. 
Accordingly,  these  parties  went  before  the  Court  of  Review. 
The  jurisdiction  of  the  court  was  never  for  one  moment 
objected  to  until  now.     The  whole  case,  therefore,  which 

(a)  iln/f,  p.  516. 
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1839.        they  call  upon  us  to  meet  them  here  upon  is,  that  a  oer- 
j^  tain  subject  came  before  the  Court  of  Review ;  that  the 

SxuBBs.       jurisdiction  never  was  disputed;  that  every  thing  turned 
e^ma  er  up^u  ^hg  ^jerits ;  that  they  themselves  began  by  carrying 
Hall.        in  a  special  case  to  be  settled  by  the  judge ;  that  the  judge 
settled  another;  that  some  alterations  took  place  ;  and  at 
last  they  are  reduced  to  this, — that,  as  they  cannot  get 
the  case  stated  and  settled  according  to  their  view  of  it, 
— and  according  to  the  act  of  parliament  they  themselves 
admit,  as  we  understand  by  this  petition,  that  they  cannot 
appeal,  because  if  it  was  a  question  of  fact  the  juris- 
diction of  the  Court  would  be  excluded, — therefore  they 
say,  that  under  the  3d  section  (a)  of  the  act  your  Lord- 
ship has  power  to  hear  this  case  otherwise  than  upon  a 
special  case  to  be  certified  by  the  judge. — [The  Lord 
Chancellor: — When  the  application  was  first  made  to 
me  it  was  founded  upon  that  power  which  I  have  of  hear- 
ing otherwise  than  upon  a  special  case.    That  was  assum- 
ing the  jurisdiction  of  the  Court  of  Review.]    [Mr.5traii- 
9ton : — Then  I  took  the  liberty  of  putting  it,  that  at  all 
events  the  great  seal  had  original  jurisdiction.    The  peti- 
tion is  adapted  to  that  view  of  it,  and  no  other.]     [The 
Lord  Chancellor: — Your  petition  is  prepared  un- 
doubtedly for  raising  that  question.] — To  say  that  it  was 
an  application  to  your  Lordship  to  hear  it  under  the  ori- 
ginal jurisdiction  is  contradictory  to  the  whole  argument; 
because,  if  the  case  is  not  one  by  way  of  appeal,  but  in 
which  they  apply  to  the  original  jurisdiction  of  the  Courts 
they  want  no  order  of  the  Court  to  come  here ;  because 
what  they  say  is,  that  a  petition  was  presented,  in  which 
the  Court  of  Review  had  no  jurisdiction  at  all,  but  that 
the  parties,  out  of  respect  to  the  Court  of  Review,  cannot 
act  against  this  order,  though  it  be  a  nullity,  and  there- 
fore they  are  obliged  to  come  to  your  Lordship. 

{a)  Ante,  p.  504. 
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Tlie  Lord  Chancellor: — It  was  put,  I  recollect;  by        1839. 

Mr.  Swanstxm   in   this  way :  Lord   Brougham  thought         

the  best  way  was  to  make  the  order  as  of  course,  leaving       Stubbs.^ 
the  other  party  to  move  to  discharge  it.    I  thought  that  ^"  ^^^  matter 
was  not  the  best  course,  but  that  it  was  a  useless  pro*         Hall. 
ceeding.    Supposing  I  had  acceded  to  that  practice ;  the  Contrary  to 
order  would  have  been,  that  the  party  might  have  pro-  inEx^^  *™ 
ceeded  by  petition  instead  of  special  case.     The  only  ??i^c"^"^' 
question  now  before  me,  and  the  only  question  I  gave  ham  refused  to 
the  parties  leave  to  agitate,  was,  not  to  make  an  order  to  h^  a  Litter 
in  the  first  instance,  because  I  thouirht  that  a  useless  ^7  7^7  of  ap- 

'  °  peal  from  the 

proceeding,  but  to  call  the  other  parties  here,  in  the  first  Court  of  Re- 
instance,  to  discuss  the  merits  of  the  application  which  tition oroUierl 
was  made.    What  was  the  application  ?   That  they  miffht  ^^^^^^^^y 

**^  .^        o        special  case,  and 

be  permitted  to  prosecute  the  appeal  by  petition  instead  to  leave  the  re- 

o  •  1  mi         r>         •     •  1  I  •  1  spondents  to 

of  special  case.    Therefore  it  is  rather  takmg  the  party  apply  to  dis- 
by  surprise  to  abandon  the  whole  case  on  petition,  and  ^^^f^^  ^^ 
now  pretend  that  it  is  not  an  appeal  at  all.     Besides,  if 
it  is  no  appeal,  what  is  the  use  of  all  this  statement  of 
what  took  place. 

Mr.Swansion :— It  was  distinctly  stated  that  there  was 
a  question  of  original  jurisdiction,  besides  the  question 
whether  we  might  proceed  by  petition  instead  of  special 
case,  which  would  have  satisfied  us,  not  entering  into  the 
question  of  original  jurisdiction,  your  Lordship  being 
pleased  to  intimate  a  doubt ;  and  I  took  the  liberty  of 
referring  to  this  decision  of  Lord  Brougham^s  that  you 
had  jurisdiction,  and  to  ask  your  permission  to  argue 
that  question,  whether  we  might  not  apply  to  discharge 
your  order  of  supersedeas,  and  issue  a  writ  oi procedendo. 
Upon  reconsideration  it  was  agreed  that  Mr.  Bacon 
should  ask  of  your  Lordship  more  distinctly  permission 
to  present  a  petition,  which  was  given.  The  question  to 
be  argued  was  the  original  jurisdiction. 
Vol.  L  n  n 
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1689.  Mr.  Wigram^  Mr.  Anderdon^  and  Mr.  Ge&far^— -Are 

_  they  at  all  in  a  different  position  becanse  this  is  a  question 

2?x  parte  ..... 

Stubbs.  of  jurisdiction  ?  Suppose  the  Vice  Chancellor  makes  an 
In  tbe  matter  Qr^e^  upon  which  your  Lordship  thinks  the  Court  has  no 
Hall.  jurisdiction,  and  that  question  comes  before  this  Court 
by  way  of  appeal.  Whatever  the  Court  of  Review  orders 
is  considered  as  the  order  of  the  great  seal,  because  in 
the  same  way  it  may  be  brought  under  the  great  seal  for 
the  purpose  of  being  reviewed ;  therefore,  whether  tbe 
Court  of  Review,  exceeding  its  jurisdiction,  or  whether 
the  Court  of  Review,  acting  within  its  jurisdiction,  makes 
a  wrong  order,  it  is  the  same  as  the  case  of  a  question 
coming  before  your  Lordship  in  which  you  are  to  decide 
whether  the  Court  of  Review  had  jurisdiction. — [The 
Lord  Chancellor  : — They  do  not  in  form  quarrel  widi 
the  order  of  the  Court  of  Review.  They  say  they  quarrel 
with  my  order  founded  upon  the  order  of  the  Court  of 
Review.] — Your  Lordship's  making  an  order  is,  in  point 
of  fact,  giving  effect  to  the  order  of  the  Court  of  Review. 
It  is  undoubtedly  that ;  but  it  is  notiiiog  more,  as  year 
Lordship  puts  it,  than  the  ordinary  case,  in  which  an  order 
made  by  one  of  the  judges  of  the  court  below  is  ineffectual 
until  the  great  seal  has  been  put  to  it ;  and  the  power  has 
been  reserved  here  for  the  Court  to  make  that  order; 
therefore  it  is,  in  truth  and  in  fact,  your  Lordship's  order. 
How  does  that  at  all  alter  the  case  ?  They  are  here  ooly 
now  to  argue  the  question  of  j  urisdiction.  If  they  say  this 
is  your  Lordship's  order,  then  we  understand  this  to  be 
merely  an  application  to  rehear  an  order  which  yon, 
in  point  of  fact,  have  made.  It  is  either  your  Lordship's 
order,  or  it  is  not  your  Lordship'aorder ;  it  has  become 
your  Lordship's  order  upon  a  certain  case  acted  opoa 
by  the  Court  of  Review,  and  they  come  to  your  Lordship 
now  to  rehear  your  own  order,  by  which  you  adopted 
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what  the  Court  of  Review  had  done.    Then  they  say,  your        1839. 

Lordship  has  done  that  which  you  would  not  have  done         "" 

if  the   merits  of  the  case  were  before  you.     That  is       Stubbs. 
their  argument;   that  the  Court  of  Review  made  the  '"  the  matter 
order ;  that  your  Lordship  has  improvidently  adopted         Hall. 
that  order,  and  made  it  your  own ;  and  that  it  is  your 
Lordship's  order  which  they  ask  you  to  rehear.     Upon 
what  terms  ?    Upon  the  merits :  because  they  go  wholly 
into  the  case,  to  show  that  if  the  merits  were  before 
your  Lordship   you  would   not    annul    the  fiat;    and 
they   without   hesitation^  admit  that  if  your  Lordship 
shall,   upon    hearing  the    merits   of  this    case,  be   of 
opinion  that  the  fiat  ought  to  be  annulled,  then  you 
will  not  disturb  the  order ;  and  all  that  they  ask  is  to 
bring  the  merits  before  you.     And  what  would  be  the 
result  of  taking  a  difierent  course  ?  Do  they  mean  to  say 
that  the  question  can  ever  be  finally  disposed  of  with- 
out going  into  the  merits?  Do  they  mean  to  say,  where 
we  have  the  judgment  of  one  court  with  us,  holding 
that  this  fiat  was  improperly  issued,  and  that  this  gentle- 
man ought  not  to  have  been  made  a  bankrupt,  that  the 
case  must  not  be  discussed  upon  its  merits  ?  Of  c6ut^ 
it  must,  under  some  form  or  other ;  therefore  what  good 
oould  result  from  getting  this  disposed  of  merely  upon 
the  ground  of  informality?    But  their  argument  appears 
to  exclude  the  informality,  because  they  admit  that  your 
Lordship,  having  the  case  before  you  in  point  of  fact, 
made  the  order.     Now  they  ask  your  Lordship  to  re- 
hear your  own  order,  and  to  re-hear  it  npon  the  facts 
brought  before  the  Court,  because  they  say  the  only 
difficulty  they  have  is,  that  they  cannot  get  the  merits 
of  the  case  truly  before  your  Lordship.     In  any  view  of 
the  case^  therefore,  they  open  it  to  your  lordship  to 
look  into  the  merits  of  the  case ;  and  then  the  question 
is,  what  order  ought  your  Lordship  to  make  upon  the 

N  N    2 
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183^       present  application.     If  the  case  be  one  which  you  are 

to  hear  as  an  order  you  have  adopted  of  the  Court  of 

Stubbs.  Review,  tlie  question  i%  is  it  not  to  come  before  you 
In  the  matter  j^  ^j^^  ordinary  way?  There  are  two  points  we  submit; 
Hall.  one  is,  that  the  Court  of  Review  clearly  and  distinctly 
bad  an  original  jurisdiction  to  make  the  order,  and  if 
sow  then  that  this  case  depending  upon  facts  can  come 
before  your  Lordship  under  the  act  only  by  means  of  a 
special  case ;  that  the  act  is  quite  exclusive  except  for 
the  purpose  of  raising  that  question. 

The  powers  which  the  act  gives  are  in  the  preamble(a); 
and  power  is  given  to  erect  and  establish  the  Court  of 
Review.  Then  it  goes  on  to  enact  what  shall  be  done  s 
^*  And  the  same  court  shall  be  and  constitute  a  court  of 
law  and  equity,  and  shall,  together  with  every  judge 
and  commissioner  thereof,  have,  use,  and  exercise  all 
the  rights,  incidents,  and  privileges  of  a  court  of  record^ 
and  all  other  rights,  incidents,  and  privil^es,  as  fully, 
to  all  intents  and  purposes,  as  the  same  are  used,  ex^ 
ercised,  and  enjoyed  by  any  of  his  Majesty's  courts 
of  law  or  judges  at  Westminster."  TTien  by  the  2d 
section  it  is  enacted,  '*  That  the  said  judges,  or  any 
three  of  them,  shall  and  may  form  a  Court  of  Review, 
which  shall  always  sit  in  public,  save  and  except  as 
may  be  otherwise  directed  by  this  act,  or  by  the  rules 
and  regulations  to  be  made  in  pursuance  hereof,  and 
shall  have  superintendence  and  control  in  all  matters 
Court  of  Re-  of  bankruptcy,  and  shall  also  have  power,  jurisdiction, 
to^deteimine  ^^d  authority  to  hear  and  determine,  order  and  allow, 
questions  of       ^jj  g^^j^  matters  in  bankruptcy  as  now  usually  are  or 

supersedeas,  r    •  J 

subject  to  Lord  lawfully  may  be  brought,  by  petition  or  otherwise,  be- 
confirmation,  fore  the  Lord  Chancellor,  whether  such  matters  may  have 
^^'  arisen  in  the  said  Court  of  Bankruptcy  or  elsewhere, 

(fl)  1&8  W.4.  C,56. 
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except  as  is  herein  otherwise  provided,  and  also  to  18d9, 
investigate,  examine,  hear,  and  determine  all  such  other  ^ 
matters  within  the  jurisdiction  of  the  said  Court  of  Bank-  Stubbs. 
niptcy  as  are  by  this  act,  or  may  be  by  the  said  rules  ^"  ***®  matter 
and  regulations  assigned  and  referred  to  the  Court  of  Hall. 
Review."  Now,  my  Lord,  suppose  we  stop  here,  and 
you  have  nothing  whatever  to  guide  you  as  to  the 
jurisdiction  of  the  Court  of  Review  except  that  section, 
is  it  possible  for  an  argument  to  be  raised  as  to  whether 
or  not  the  intention  was  to  refer  to  the  Court  of  Review 
the  decision  of  those  questions  which,  as  your  Lordship 
observed,  occupy  far  more  time  than  any  others,  and 
which  are  in  truth  the  questions  more  frequently  liti- 
gated than  any  other  class  of  cases  whatever  ?  They  are 
to  have  the  power  *^  to  hear  and  determine,  order,  and 
allow,  all  such  matters  in  bankruptcy  as  now  usually  are 
or  lawfully  may  be  brought,  by  petition  or  otherwise,  be- 
fore the  Lord  Chancellor/'  Upon  what  possible  ground 
could  it  be  argued  there  was  an  exclusion  of  the  particular 
case  of  supersedeas  ?  Does  the  I7th  section  (a)  take 
away  the  power  which  is  there  given?  If  it  rested 
solely  upon  this,  all  that  the  bankrupt  could  do  would 
be  to  come  to  the  Court  and  petition  for  a  supersedeas, 
and  the  Court  might  in  that  case  have  refused  to  do 
otherwise  than  decide  the  case  upon  such  evidence  as 
the  bankrupt  might  be  in  a  condition  to  bring  forward. 
But  the  legislature^  foreseeing  that  injustice  might  be 
done,  as  the  legislature  knew  injustice  often  had  been 
done  to  bankrupts  from  there  not  being  a  sufficient 
mode  of  investigating  the  particular  question  of  super- 
sedeas, one  which  governed  the  whole  proceeding,  there- 
fore the  legislature,  by  the  17th  section  (a),  gives  to 
the  trader  a  power  to  insist  upon  having  his  case  tried 

-  — ' — *■ ^— 1-  *■  - 

(a)iln/e,  p.  516. 
N  N    3 
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In  the  matter 

of 

Hall. 


Thel&52W.4. 
c.  56.  8.  17.  in- 
cidentally as- 
sumes that  the 
Court  of  Re- 
view has  power 
to  try  all  ques- 
tions of  super- 
sedeas.— Per 
Ijord  Chan- 
cellor. 


in  a  particular  mode.     They  say  that  it  does  not  come 
under  the  17th  section  (a)  :  it  does  not  say  any  tiling 
about  the  word  adjudication.     Whether  it  comes  under 
the    17th   section  (a),    or    whether    it    comes    under 
the  general  powers  of  the  act,  is  immaterial.      Why 
should  it  not  come  under  the  17th  section  (a)  of  the 
act  ?  Because  no  court  ever  held  that  a  party's  adding 
such  a  word  as  *^  annul "  would  take  away  the  power  of 
the  court  to  act  upon  the  petition.    But  that  can  only 
(TO  to. this:    that  the  Court  of  Review  have  used  an 
irregular  word.     Put  the  I7th  section  (a)  out  of  the 
case.     It  has  done  nothing  more  than  give  the  bank- 
rupt  a  right  to   claim   that  which,    before   the   17th 
section  passed,  the  bankrupt  had  no  power  to  claim. — 
[The  Lord  Chancellor: — Your  argument  is  much 
stronger  with  that  17th  section  than  without  it,  because 
that  gives  a  new  remedy,  and  takes  for  granted  that 
the   Court  of  Review  is   to   exercise   it,   l>ecause  the 
Court  of  Review  is  to  exercise  it  in  all  other  cases.] — 
'The  17th  section,  as  your  Lordship  now  uses  it,  goes 
to  confirm  the  argument  arising  on  the  2d.  {b)     We 
do  not   reject  it  in   that  way ;   but   when   we  say  we 
are  content  to   take  it  without  the   17th   section,  we 
mean,  considering  it  as  a  case  in  which  the  bankrupt 
does  not  exercise  the   option  of  having  it  tried  in  a 
particular  mode.     But  taking  the  section  in  aid  of  the 
2d  section^   to  show  what   the  meaning  of  the  legis- 
lature was,  the  act  of  parliament  is  perfectly  conclusive; 
there   are   words   liere,   perfectly   genera],   giving  the 
•power. .   The  17th  section  (a)   recognizes   the  general 
•power  to  supersede,  but  gives  the  bankrupt  an  option, 
in   a  particular  case,   to   say   that    he  will   have  the 
question  tried  in  a  particular  mode.     Then  how  can  a 


(a)  Ante,  p.  516. 


{b)  AfUe,  p.  514. 


CASES  IN  BANKRUPTCY.  54S 

question  exist  with  regard  to  the  jurisdiction  of  the  1839 
Court  ?  Again,  witli  regard  to  the  question  about  this  " 
Court  exercising  jurisdiction,  look  at  the  case  Stubbs. 
of  ex  pgrie  Langston  (a)  ;  a  case  in  which  Lord  '"  ^*  roattipr 
Lyndhurst  (there  being  a  great  number  of  cases  of  a  Hall. 
similar  kind  before  the  Court)  asked  for  the  assistance 
of  the  Vice  Chancellor;  and  the  Lord  Chancellor 
and  the  Vice  Chancellor  together  heard  the  case  argued. 
The  question  raised  was  this:  there  being  a  general 
power  given  to  the  Court  of  Review  to  hear  all  cases, 
whether,  if  the  great  seal,  before  the  passing  of  the 
act,  had  made  a  positive  order,  the  Court  of  Review 
could  rehear  the  order  made  by  the  great  seal,  and 
the  conclusion  to  which  the  Court  came  was,  that  in 
those  particular  cases  the  words  of  the  act  were  not 
large  enough  to  give  them  the  power;  but  with  re- 
spect to  others  that  they  could  suppose,  they  say,  the 
powers  are  as  large  and  ample  as  powers  can  be; 
and,  subject  to  the  qualification  they  introduce  in  two 
or  three  of  those  cases,  there  is  not  a  question  about 
the  power  of  the  Court  of  Review  being  an  iden* 
tical  power  with  that  which  the  Lord  Chancellor  sitting 
in  bankruptcy  had,  before  the  act  in  question  passed. 
There  are  many  cases  in  which  questions  of  this  sort 
have  arisen.  One  is  the  case  of  ex  parte  Lo/w  in  the 
matter  of  Hdbson  (b) ;  and  that  was  a  case  whidi 
rather  applies  to  the  other  branch  of  the  jnrisdie* 
tion.  It  was  an  appeal  from  a  special  case  of  the 
Court  of  Review,  and  an  objection  was  made  about 
the  mode  of  settling  the  case.  The  Lord  Chancellor 
expressed  a  very  clear  opinion,  that  the  jurisdiction  of 
the  great  seal  to  hear  could  only  arise  upon  a  special 

(fl)  Mont.  4-  Bli.  142.  etseq. ;  1  Deo.  4"  Ch,  324.  et  seq. 
(6)  1  Alotti.  ^  AtfT,  189.  ei  $cq* 
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1839.       case  when  that  special  case  was  settled  by  the  Court  of 

Review  ;  that  the  construction  of  the  act  was,  that  which 

Stubbs.  i^  clearly  is,  if  any  argument  is  to  be  raised  upon  it.  The 
In  the  matter  bankrupt  court  act  (a),  by  sections  31  and  82  (6),  taken 
Hall.  tc^ether,  gives  an  appeal  generally  on  matters  of  law 
and  equity,  and  particularly  on  the  admission  or  rejec- 
tion of  evidence.  If  then  the  Court  of  Review  decide 
Qii  rejecting  or  admitting  evidence  improperly^  sudi 
decision  may  be  appealed  against.  It  might  be  so,  under 
the  general  provision,  being  a  matter  of  law  and  equi^; 
and  the  particular  provision  as  to  evidence,  on  the  one 
hand,  contended  to  have  been  added,  rather  for  the 
purpose  of  making  it  clear  that  an  appeal  should  lie 
in  such  a  case,  than  ^o  extend  the  appellate  jurisdiction 
to  any  cases  not  within  the  general  provision.  From 
this  view  of  the  statute  it  would  follow,  that  if  the 
court  rejected  evidence  because  it  considered  it  super- 
fluous, as  not  carrying  the  party's  case  further,  an  appeal 
would  not  lie  for  this  cause.  But  it  may  be  said, 
on  the  other  hand,  that  the  admission  and  rejection  of 
evidence  being  specifically  mentioned  in  sections  31.  and 
32.  (a)  as  well  as  matter  of  law  and  equity,  something 
more  mqst  be  intended  than  mere  objections  in  point 
of  law ;  and  that  all  objections,  of  whatever  kind,  are 
included.  But  it  is  unnecessary  to  decide  in  the 
present  case  between  those  two  constructions;  for  the 
admission  of  the  circumstances  offered  to  be  proved 
would  not  countervail  the  other  facts  in  the  case,  ssod 
if  all  were  taken  together  there  is  enough  to  support 
the  judgment  of  the  court  below.  As  to  the  settlement 
of  the  special  case,  and  the  suggestion  th^t  part  was 
struck  out,  the  third  section  makes  the  determination  of 
the  judge  who  settles  it,  final  and  conclusive ;  and  the 


(fl)  1  &  2  W.  4.  c.  56.  {b)  Posty  Appendix,  p.  SW,  569. 
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power  reserved  to  the  Chancellor  to  hear  appeals  other-        1839. 

wise  is  not  intended   to  meet  such  an  emergency  as         

the  present.  It  was  only  to  allow  one  course  of  pro-  Stdbbs. 
needing  instead  of  another,  if  he  thought  fit.  In  tx  ^^  ^®  matter 
pari^  Key$  it  came  before  the  Lord  Chancellor  in  that  Hali.. 
way,  namely,  that  Lord  Brougham  had  been  applied  to^ 
to  make  an  order  for  hearing  it  otherwise  than  by  a 
q>ecial  case ;  and  Lord  Brougham  made  an  order  for  so 
bearing  it.  When  the  case  came  before  Lord  Brougham^ 
an  objection  was  taken  that  he  had  no  jurisdiction  to 
hear  it  except  on  special  case,  because  questions  of  fact 
ivere  raised ;  and  Lord  Brougham  said,  <^  Then  you 
should  have  applied  to  discharge  my  order,  and  I  cannot 
pow  entertain  that  question,  seeing  there  is  an  order  not 
discharged."  It  is  hardly  our  case  to  press  that  point 
particularly,  because  the  case  would  stand  for  us,  peiw 
baps,  rather  better  the  other  way.  But,  however  that 
may  be,  what  Lord  Brougham  says  is  this: — Lord 
Brougham  has  entertained  the  jurisdiction  now,  because 
he  had  made  an  order  which  was  not  sought  to  be  dis- 
charged ;  but  his  Lordship  says,  <<  It  is  clear  that  the 
words  of  the  act  exglude  appeals  on  matters  of  fact,  and 
only  allow  an  appeal  on  a  matter  of  law  or  equity,  or 
po  the  admission  or  refusal  of  evidence.  There  may 
also  be  an  appeal  on  matters  of  practice,  which  latter  is 
not  named  in  the  act,  nor  was  that  necessary,  it  being 
of  course  under  the  principle  of  jurisdiction.  I  am  in- 
clined to  consider  that  the  Court  of  Review  has  made 
an  order  at  variance  with  the  previous  orders  of  the 
Vice  Chancellor  and  of  this  Court."  (a)  Lord  Brougham 
does  not  say,  <^  I  exercise  my  original  jurisdiction,  and 
reverse  the  order  of  the  Court  of  Review,  because  the 
Court  had  no  power  to  make  the  order,"     But  he  says, 

(a)  1  Mont.  S^  Ayr.  340. 
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1839.        *^  Under  the  act  the  great  seal  has  reserved  all  power 

of  annulling  fiats  in  bankruptcy;  consequently  the  Chan** 

Stubbs.  cellor  has  full  and  ample  power,  without  any  qualifi- 
In  the  matter  cation,  of  annulling  a  fiat,  or  of  refusing  so  to  dow  The 
Hall.  great  seal  is  not  restrained  as  to  annulling  fiats  by  any 
of  the  provisions  of  the  1  &  2  Will.  4.  c.  56.  The  Court 
of  Review  has,  in  fact,  no  power  of  itself  to  supersede; 
it  indeed  makes  an  order  to  that  effect,  but  the  great 
seal  issues  the  supersedeas.  Tlie  great  seal  issues  the 
fiat,  and  the  great  seal  supersedes  the  fiat,  and  there* 
fore  cannot  be  controlled  in  this  matter  by  the  section 
as  to  appeals.  The  Court  of  Review  appears  to  me  to 
have  no  power  to  supersede  under  the  act.  The  power 
of  annulling  fiats  is  not  taken  away  from  the  great  seal, 
and  with  issuing  fiats  the  Court  of  Review  has  nodiing  to 
do.  The  section  does  not  convey  away  the  power  the 
great  seal  possessed,  but  gives  a  new  mode  of  exercising 
it,  and  says,  annulling  a  fiat  shall  have  all  the  effect  of 
the  old  supersedeas,  and  it  leaves  every  thing  else  just 
where  it  was ;  it  leaves  the  great  seal  a  substantive  contrd 
in  cases  of  supersedeas.**  (a)  Lord  Brougham  acted  in  this 
throughout  as  a  case  in  which  he  was  acting  as  in  the 
case  of  an  appeal ;  and  Lord  Brougham  most  clearly 
says,  that  if  the  Court  of  Review  makes  an  orAet 
for  supersedeas,  that,  in  point  of  fact,  is  the  order  of 
this  Court,  because  the  act  of  this  Court  is  necessary  to 
give  effect  to  it;  not  denying  the  power  of  the  Court  of 
Review  to  supersede;  and  then  he  says,  annulling  and 
superseding  now  mean  the  same  thing.  The  Court  of 
Review  makes  an  order  for  a  supersedeas,  but  that  is 
ineffectual  till  the  great  seal  is  put  to  it.  The  Court 
of  Review  does  that,  according  to  his  Lordship's  view, 
consistently  with  practice  throughout;  but,  at  all  events. 


(a)  \M^A,  24£. 
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that  case  can  be  no  adjudication  upon  the  want  of  juris-        1839. 

diction,  because  there  the  case  was  heard  upon  the  order      _, 

,  ....  ^^  parte 

of  his  Lordship  affirming  the  jurisdiction,  by  directing       Stubbs. 

the  case  to  come  before  him  in  the  shape  of  an  appeal.        the  matter 

Whether  the  Court  has  jurisdiction  or  not,  how  is  it        Hax.l. 

to  be  stated  otherwise  ?  Still  it  is  the  order  of  the  Court 

of  Review,  to  which  effect  is  given  by  means  of  the 

great  seal.    There  is  another  case  o( ex  parte  Turner,  (a) 

The  concluding  marginal  note  is  this:  <^  The  objection^ 

that  the  Court  of  Review  had  no  jurisdiction,  cannot  be 

taken  on  appeal,  if  not  taken  below."     If  that  Court 

never  was  called  upon  to  exercise  its  judgment  on  the 

question,  whether  that  jurisdiction  which  it  had  assumed 

ever  since  it  has  existed  as  a  Court  of  Review  was  a 

jurisdiction  which  it  had  power  to  exercise  or  not,  that 

case  would  decide  it    The  Lord  Chancellor  says,  ^^  The 

objection  of  want  of  jurisdiction,  not  having  been  taken 

below,  cannot  now  be  urged.     This  must  be  dismissed, 

with  costs.     I  have  taken  down  the  learned  and  able 

argument  of  Mr.  Montagu  on  the  point  of  law ;  but  I 

find  this  case  another   illustration  of  a  common  law 

maxim,  that  an  ounce  of  fact  is  worth  a  pound  of  law.'' 

In  the  matter  of  Maberly  ex  parte  Bretten^  and  the 

mBitAT  oi Butterworih  (i),  the  proposition  is  affirmed  that 

this  Court  has  no  jurisdiction  to  act  (c)  in  a  case  where 

facts  are  to  be  investigated,  except  on  a  special  case. 

There  are  four  sections  of  this  act  which  are  material. 

They  are  the  3d  (d),  the  17  th  (cQ,  the  3 1st  (e),  and  die 

32d.  {/)     The  31st  is  only  material  as  being  taken  in 

connexion  with  the  32d,  and  in  explanation  of  it.    Now 

the  3d  (<Q|  as  your  Lordship  knows,  is,  <<  That  all  such 

matters  to  be  heard  and  determined  in  the  said  Court  of 

(a)  1  Mont,  ^  Ayr.  357.  (d)  Ante,  p.  504. 

(6)  2  Mont.  4-  Ayr,  686 — 688.  {e)  Post,  Appendix,  p.  568, 

(f)  1  &  2  W.  4.  c.  56.  (/)  Post,  Appendix,  p.  569. 
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1839.        Review  shall  be  brought  on  by  way  of  petition,  modon, 

or  special  case,  according  to  the  rules  and  regulations  to 

SruBBs,  ^  established  as  herein-after  provided,  subject  to  an 
In  the  matter  appeal  to  the  Lord  Chancellor  upon  matters  of  law  and 
Hall.  equity,  or  on  the  refusal  or  admission  of  evidence  only." 
Your  Lordship,  therefore,  has  no  appellate  jurisdiction, 
except  *<  upon  matters  of  law  and  equity,  or  on  the  refusal 
or  admission  of  evidence  only;  and  in  all  cases  of  appeal 
to  the  Lord  Chancellor  by  virtue  of  this  act,  such  appeal 
shall  be  on  a  special  case,  and  in  no  other  mode  what- 
soever, except  the  Lord  Chancellor  shall  in  any  case 
otherwise  direct."  Can  ingenuity  pervert  the  meaning 
of  those  words  to  mean,  that  they  extend  to  appellate 
jurisdiction  ?  The  appellate  jurisdiction  is  confined  to 
matters  of  law  and  equity,  or  the  refusal  to  admit  evi- 
dence, and  the  Lord  Chancellor  is  to  bear  upon  special 
case,  unless  he  otherwise  directs ;  but  still  the  appellate 
jurisdiction  is  confined  to  the  case  of  matter  of  law  or 
equity,  or  the  refusal  or  admission  of  evidence,  and 
there  is  no  other  appellate  jurisdiction  whatever.  Now, 
if  the  clause  had  stopped  there,  there  would  have  been 
very  great  difficult  in  the  Court  saying  what  the  inten- 
tion of  the  legislature  was,  in  cases  wherein,  to  raise 
questions  of  law  or  equity^  facts  were  to  be  stated ;  and 
all  as  to  the  case  of  refusal  to  receive  evidence  and 
facts  necessary  to  raise  the  questions  of  law  or  equity 
might  have  been  excluded.  Therefore  that  goes  on  to 
say,  ^^  which  special  case  shall  be  approved  and  certified 
by  one  of  the  judges  of  the  said  Court  of  Review  in 
matters  arising  in  the  said  court,  and  by  the  judge  trying 
the  issue  in  matters  arising  out  of  the  trial  of  issues; 
and  tlie  determination  of  such  judge  on  the  settlement 
of  such  case  shall  be  final  and  conclusive."  What, 
therefore,  the  legislature  has  said  is,  these  matters  of 
law  and  equity  are  primarily  the  only  ground  of  juris- 
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diction ;  and,  confining  ourselves  for  a  moment  to  those       J  889. 

two  cases,  the  Court  of  Review,  having  received  all  the       „ 

.        .  -o*  parte 

evidence  which  it  ought  to  receive,  is  to  settle  a  case       Stubbs. 

which  shall  contain  the  facts  necessary  to  raise  the  ques-  '"  thc^^mattw 
tions  of  law  or  equity.  Suppose  the  Court  of  Review  Hall. 
should  refuse  to  receive  evidence  proving  a  material 
fact,  that  may  be  appealed  from  also;  so  that  evidence 
may  be  received  which  is  necessary  to  bring  every  fact 
under  the  view  of  the  Court  of  ^view.  When  that  is 
done,  the  jurisdiction  of  that  Court  is  final,  for  the  pur- 
pose of  determining  what  facts  shall  be  stated  to  raise 
the  questions  of  law  or  equity,  and  the  Court  can  only 
hear  an  appeal  upon  those  two  questions. 

The  17th  section  (a)  is  material,  not  only  as  it  inci- 
dentally assumes  the  jurisdiction  of  the  Court  of  Review 
to  try  questions  of  supersedeas,  but  because  it  confirms 
also  the  intention  of  the  legislature  as  to  the  third  section, 
namely,  that  this  Court  never  shall  be  troubled  with 
drawing  conclusions  from  evidence;  the  Court  of 
Review  was  to  draw  the  conclusions,  and  state  the  case; 
and,  whether  it  be  a  just  or  an  unjust  law,  it  must  have 
been  foreseen  by  the  legislature  it  would  be  left  to  that 
court  to  draw  from  conflicting  affidavits  its  own  conclu- 
sion as  to  what  the  facts  were;  and  this  Court  was  only 
to  hear  questions  of  appeal  upon  law  and  equity,  it  being 
assumed  that  the  evidence  was  all  let  in.  Then,  after  stat- 
ing what  shall  be  done  about  the  adjudication,  that  adju- 
dication is  made  conclusive  evidence  of  the  party  being 
a  bankrupt,  with  a  proviso^  <^  that  an  appeal  shall  be  to 
the  Lord  Chancellor  from  the  decisions  of  the  said  Court 
of  Review,  upon  matter  of  law  or  equity,  or  on  the 
refusal  or  admission  of  evidence  only ;"  showing  clearly 
that  all  your  Lordship  ever  had  an  appellate  jurisdiction 


{a)  AniCf  p.  516. 
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.1839.        to  decide  was,  whether  evidence  should  be  received  to 

^  get  the  facts  before  the  Court,  and  then  to  decide  the 

Ex  parte 
Stdbbs.       questions  of  law,  and  that  only. 

In  the  matter      fhe  81st  and  82d  sections  (a)  confirm  the  same  view 
Hall.        of  the  case ;  and  the  32d  section  (a)  still  confines  the  appel- 
late jurisdiction  of  the  Court  to  cases  of  law  or  equity, 
points  to  be  raised  by  a  case  to  be  stated  by  the  Court 
of  Review,  under  no  other  restriction  than  this,  that  it 
$hall  be  bound  to  receive — and  an  appeal  shall  lie  from 
the  court  if  it  does  not  receive— evidence  which  ought  to 
be  received  witli  a  view  to  determine   that  question. 
Supposing  that  were  not  the  case,  the  whole  of  this  act 
is  destroyed,  so  far  as  the  appellate  jurisdiction  goes; 
because  your  Lordship  never  could  be  in  a  condition  to 
decide  whether  the  case  with  regard  to  the  facts  was  or 
was  not  to  be  brought  before  this  Court,  on  the  ground 
of  the  parties  being  dissatisfied  with  the  way  in  which 
the  judges  of  the  Court  of  Review  certified   the  case, 
without  hearing  the  whole.     Suppose  the  parties  come 
to  your  Lordship  the  moment  the  decree  is  pronounced, 
before  the  special  case  is  stated ;  your  Lordship  would 
say  directly  *^  Go  back  to  the  Court  of  Review,  and  get 
the  case  stated  there;  but  if  you  have  not  been  there  to 
get  the  special  case  stated,  non  cannot  that  the  Court 
may  not  settle  the  case  in  a  way  fit  to  be  decided  qpoo." 
They  must  therefore  under  this  act  always  go,  unless 
this  sort  of  case  exists,  which   may  very  often   exist ; 
namely,  a  case  in  which  they  may  come  to  the  Court  and 
say  a  petition  was  presented  by  one  party,  the  respon- 
dent did  not  question  a  single  fact  in  it,  and  admitted 
the  whole,  and  a  question  of  law  arose  upon  it ;  then  the 
parties  might  say  to  your  Lordship,  ^<  This  is  a  case 
involving  great  expense ;  do  not  put  the  parties  to  the 
expense  of  having  the  case  stated,  when  we  admit  every 


(&)  Post,  Appendix^  pp.  568,  5G9. 
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fact  in  the  petition  to  be  true";  and  so  in  matiy  other  1839. 
cases\  where,  the  Court  having  no  question  of  fact  to 
decide,  the  parties  would  come  and  say  the  special  Stubbs. 
case  will  not  advance  the  purposes  of  justice.  Where  ^"  ^^^  matter 
the  facts  are  to  be  stated  the  Court  of  Review  has  Hall. 
exclusive  jurisdiction  to  state  the  facts.  Suppose  the 
parties  go  to  the  Court  of  Review,  In  this  case  the 
judge  indisputably  did  setde  the  special  case,  because 
he,  after  being  furnished  with  a  case  stated  by  the 
parties,  stated  and  settled  a  case  himself  from  that, 
and  afterwards  altered  it  to  meet  to  some  extent  the 
view  of  the  parties.  There  was  the  case  then;  and 
the  act  says  that  shall  be  final,  and  it  was  held  to  be 
final.  Therefore  what  they  come  to  your  Lordship  to 
say  is,  that  whereas  the  case  is  stated,  and  the  act  makes 
it  final,  still  they  ask  your  Lordship  to  go  into  all  the 
evidence,  to  hear  whether  that  is  properly  stated  or  not ; 
that  is,  whether  the  Court  of  Review,  having  received  all 
the  evidence  that  tliey  were  bound  to  receive,  has  properly 
drawn  its  own  conclusions  from  it.  If  the  parties  have 
power  to  bring  that  sort  of  question  before  your  Lord- 
ship, I  ask  what  has  your  Lordship  to  do  ?  If  you  have 
jurisdiction  under  the  act,  you  cannot  refuse  to  hear 
them  until  you  bear  the  merits,  or  something  of  the 
merits.  How  much  are  you  to  hear  ?  You  must  hear 
every  word  of  the  merits..  Your  Lordship  would  be 
just  in  the  position  that  Lord  Eldon  used  to  say  this 
Court  was  in  where  a  party  applies  to  the  Court  to 
suspend  the  execution  of  a  decree  pending  an  appeal. 
Lord  Ekbn  said,  ^  How  can  I  know  whether  that  is 
right  or  not  if  the  case  depends  upon  the  merits ;  how 
can  I  do  more  than  hear  the  merits,  and  decide  the 
point?"  In  one  or  two  cases  Lord  Eldon  said,  ^'As 
there  appears  to  be  something  special,  I  will  at  once 
hear  it,  with  a  view  to  decide  the  question."  But  what 
your  Lordship   is  obliged  to  do  is  this :   that  if  the 
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1839.       parties  have  a  right  to  ask  yoif  to  hear  it  at  all,  theil 
they  have  a  right  to  ask  you  to  hear  something  of  the 

Stdsbs.       merits;   and  if  they  have  a  right  to  ask  you  to  hear 
In  the^  matter  something  of  tlie  merits,  then  they  have  a  right  to  ask 

Hall.        you  to  hear  all  the  merits :  in  point  of  fact  your  Lord- 
ship would  not  decide  it  upon  any  thing  but  a  hearing 
of  the  whole  of  the  merits.     It  follows,  therefore,  if  the 
parties  have  a  right  to  come  at  all  to  settle  the  questions 
of  fact,  they  have  a  right  to  bring  under  your  view,  in 
every  case,  compulsorily,  every  affidavit  and  every  par- 
ticle of  the  evidence  which  the  court  below  required, 
in  order  to  state  the  special  case.     So  that,  whether  a 
case  shall  be  heard  upon  special  case  or  not  may  rest 
in  this  way ;  that  your  Lordship,  having  heard  the  case 
argued,  may  ultimately  say,  *^  I  think  the  Court  of  Re- 
view was  right,  and  therefore  I  send  you  away^  or  *<  I  do 
not  think  the  variance  is  suflBciently  material  to  induce 
me  to  alter  the  case."     But  your  Lordship  must  have 
heard  the  case  on  its  merits;  and  having  heard  it,  if 
you  are  dissatisfied,  what  are  you  to  do  ?  Either  dismiss 
it,  because  the  jurisdiction  was  exclusive,  or  you  must 
then  frame  a  special  case  yourself,    and  then  decide 
what  in  fact  the  rights  of  the  parties  were.     Because 
it  will    be   the  same   thing:    you   will   have   to    re^ 
view  the  whole  facts  of  the  case.    So  that,  in  order  to 
determine  whether  the  case  has  been  properly  settled, 
which  the  act  says  shall  be  '<  final  and  conclusive,'*  you 
must  hear  the  whole  merits  argued,  before  you  deter-* 
mine  whether  you  shall  or  not  hear  the  case  on  petition, 
instead  of  hearing  it  on  a  special  case.     In  point  of  fiict, 
all  that  the  act  meant  to  do  and  has  done,  is  gone,  if 
the  parties  have  that  right;  and  the  parties  have  the 
right  if  your  Lordship  has  jurisdiction   at  all  in  the 
case.     So  the  case  therefore  stands.     If  the  other  side 
admit  they  want  a  single  fact  to  be  brought  under  your 
view  in  order  to  try  the  present  question,  your  Lord- 
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ship  has  no  jurisdiction,  for  the  act  makes  the  settlement        1839. 
of  the  special  case  final.     If,  on  the  other  hand,  they       „ 

'^  ,  ^       Ex  parte 

say  they  do  not  want  the  merits  at  all, — that  all  they        Stubbs. 

want  is  for  your  Lordship  to  exercise  your  jurisdiction  '**  ^®  matter 

of  superseding  this  order  of  the  Court  of  Review,-* re*        Hall. 

versing,  not  on  the  ground  of  merits,  but  on  the  ground 

that,  even  if  we  had  all  the  merits  with  us,  the  Court  of 

Review  had  no  jurisdiction   to   make  the  order,-— then 

we  are  thrown  back  to  argue  the  case  upon  the  question, 

**  Whatpower  has  the  Court  of  Review  ?'  The  Court  of 

Review,  from  the  beginning,  has  assumed  and  exercised 

the  power ;   Lord  Brougham  considered  that  the  Court 

of  Review  had  that  power ;  they  have  all  along  exercised 

it;   and  if  there  was  nothing  else  in  the  case,  these 

parties  below  never  objected  to  the  jurisdiction  of  the 

Court,  but  have  sought  throughout  to  bring  before  your 

Lordship  a  case  which  was  to  be  argued  and  decided 

upon  its  merits. 

Mr.  Swanston  in  reply : — My  Lord,  it  would  not  appear, 
with  great  submission,  that  we  are  involved  in  the  neces- 
sity of  putting  it  as  my  learned  friends  have  put  it ;  that 
the  Court  of  Review  had  or  had  not  jurisdiction  in  this 
case.  It  is  perfectly  clear,  on  the  act  of  parliament,  that 
the  Court  of  Review  has  not  jurisdiction.  But  the  case 
we  come  with  is  this :  that  there  is  an  order  of  your 
Lordship's  which  now  stands  in  our  way ;  and  we  ask 
to  be  heard  upon  the  merits  before  that  order  shall 
remain  in  our  way.  Now,  therefore,  we  are  not 
dealing  with  an  appeal;  we  are  not  coming  here  by 
way  of  appeal. — [The  Lord  Chancellor  :  —  Does  not 
that  necessarily  divide  itself  into  those  two  questions  ? 
That  order  has  proceeded  on  the  credit  given  to  the 
order  of  the  Court  of  Review.  If  the  Court  of  Review 
are  mere  strangers,  having  no  jurisdiction  at  all,  it  may 

Vol.  L  o  o 
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1839.       be  very  wrong  that  that  order  should  stand.     On  the 

other  hand,  if  the  Court  of  Review  have  jurisdiction, 

Stubbs.  ^^^^  asking  me  to  discharge  that  order  upon  the 
In  the  matter  merits  is  (call  it  what  you  please)  an  appeal.]  — This 
Hall.  question  has  very  much  embarrassed  the  profession 
from  the  time  when  it  arose.  I  know  opinions  were 
given,  immediately  after  the  act  passed,  that  the  Court 
of  Review  had  no  jurisdiction.  Those  extensive  words 
in  the  section,  to  which  my  learned  friends  have  ad- 
verted, received  in  the  case  of  ex  parte  Law  (a)  a  con* 
struction  which  could  not  afterwards  be  maintained.  It 
was  plainly  his  Lordship's  impression  at  that  time  that 
the  whole  jurisdiction  was  taken  away  from  the  Lord 
Chancellor:  he  said  so  distinctly;  and  that  after  the 
issuing  of  the  fiat  nothing  remained  for  the  Lord  Chan- 
cellor to  do  in  bankruptcy,  except  as  a  court  of  appeal, 
under  the  limitations  prescribed  in  tlie  statute*  That 
could  not  be  abided  by,  and  accordingly  it  was  rectified 
to  a  certain  extent  in  ex  parte  Langeton  (a),  and  ex 
parte  Benson,  {a)  They  are  distinctly  at  variance  with 
ex  parte  Low.  It  is  very  true,  that  this  particular  ques- 
tion did  not  arise  there ;  therefore  I  am  at  a  loss  to 
understand  the  way  my  friends  state  it.  They  rather 
come  in  aid  of  our  argument  to  dK>w  that  a  limit  must 
be  put  oa  the  terms  of  the  third  section.  My  learned 
friends  on  the  other  side  argued  on  those  terms  precisely 
as  Lord  Brougham  originally  construed  them;  their 
argument  is  exactly  that  which  is  to  be  found  in  the  first 
judgment  of  Lord  Brougham ;  but  it  has  been  setded 
again  and  again  that  that  is  an  erroneous  oonstructiou. 
Lord  Brougham  himself  rectified  it.  Their  argument, 
instead  of  being  fortified  by  these  cases  is  distinctly  cor- 
rected and  overthrown  by  them.     The  other  side  sug- 


(a)  1  Dea,  cj-  Ch,  324. 
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gested  that  ihis  petition  might  be  a  proceeding  under        1889. 
the  17th  section  (a);  but  if  it  were  so,  the  argument 
would  be  very  much  touched.     But  will  they  go  to  this       Stobbs. 
extent,   that  if  the  petition  had   been  presented  be-  '"  the^  matter 
yond  the  two  months  there  would  have  been  jnrisdic-        Hall. 
tion  in  some  court  to  entertain  jurisdiction?     If  so,  it 
is  not  a  petition  under  the  I7th  section,  (a)     In  fact  it 
does  not  pray  that  peculiar  relief  which  the  17th  sec- 
tion (a)  is  framed  to  afford,  which  is  the  creature  of  that 
section,  and  was  never  heard  of  before  that  statute 
passed.     It  is  very  true  that  the  word  "  reversal"  finds 
its  way  into  the  petition ;  it  prays  that  the  fiat  may  be 
reversed  and  annulled.     Suppose  that  petition  had  been 
presented  at  the  end  of  two  months ;  would  that  have 
enabled  the  respondents  upon  demurrer  to  have  con- 
tended that  it  was  absolute  as  against  the  bankrupt? 
Unless  that  argument  is  maintained,  cadet  quesHo. — [The 
Lord  Chancellor  :  —  The  Court  of  Review  have  de- 
cided, as  I  understand,  that  the  effect  of  that  section  was 
only  to  give  the  bankrupt  the  right,  if  he  presented  a 
petition  within  a  limited  time,  to  have  an  issue  as  matter 
of  right,  not  interfering  with  the  general  jurisdiction  of 
the  Court,  if  he  should  not  take  that  course.] — Cer- 
tainly ;  and  that  after  the  two  months  it  is  competent  to 
the  bankrupt  to  present  a  petition  to  annul.     By  some 
arrangement  that  jurisdiction  has  been  assumed  by  the 
Court  of  Review  to  hear  those  petitions ;  but  a  proceed- 
ing, which  strikes  one  as  rather  singular,  has  been  the 
result,  that  as  it  was  clearly  not  within  the  jurisdiction 
of  diat  Court  to  annul  the  fiat,  the  fiat  has  been  an- 
nulled by  a  proceeding  which  one  does  not  distinctly 
understand.     It  cannot  be  as  the  other  side  put  it;  for 
they  contend,  that  this  order  of  the  29th  of  November 

(a)  Anie^  p.  516* 
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1839.       may  be  sustained  as  your  Lordship's  order  pronounced 

on  the   19ih  section.     With  great  submission,   I  ask 

Stobbs.       your  Lordship's  judgment  upon  that  point.     How  can 
In  the  matter  jj  jjg  maintained  as  a  judgment  pronounced  upon  that 
Hall.        19th  section  (a)  ?     That  must  be  an  order  upon  which 
the  judicial  functions  have  been  exercised.     A  hearing, 
however  solemn,  or  whatever  time  it  occupied   in  the 
court  below,  is,  with  great  deference,  no  foundation  for 
an  order  in  the  court  above.     That  seems  to  me  some- 
thing like  delegation  of  judicial  functions.    It  is  judging 
by  proxy.     It  is  impossible  that  that  argument  can  be 
entitled  to  any  weight.     Unless  that  argument  can  be 
maintained,  on  what  finding  can  my  friends  attempt  to 
rest  this  order  ?     They  have  not  suggested  one.     They 
put  it  on  the  17th  section  (i) ;  they  say  it  is  a  proceed- 
ing upon  that  section.     I  have  answered  that.     Then 
they  say  it  is  on  the   19th   section,  (a)     With  great 
submission,  the  answer  to  that  is  still  more  clear.    Upon 
what  section  then  is  the  order  ?     It  is  an  order  made  by 
that  anomalous  course  of  proceeding  which  has  taken 
place,  but  which,  we  apprehend,  cannot  stand  upon  any 
established  principle  whatever.     Contrast  the  provisions 
in  the  17th  section  {b)  with  the  other  provisions, —  the 
12th  section  (c),  relative  to  issuing  a  fiat,  and  the  18th  (d) 
and  the  19th  (a)  sections.     Under  the  12th  (c)  section 
the  power  is  unquestionably  given  to  the  Lord  Chan- 
cellor to  issue  the  fiat,  and  to  him  only.     Now,  under 
the  19th  section  (a)   the  power  is  given  to  the  Lord 
Chancellor  to  annul  a  fiat ;  and  how  any  one  else  can 
pretend  to  have  such  power  I  am  at  a  loss  to  under- 
stand.    But  if  there  were  any  doubt  upon  this,  I  refer 
to  the  provisions  of  the  17th  section.  (6)     If  it  was 


(a)  Ante,  p.  51 8.  (b)  Ante,  p.  516.  (c)  Ante,  p.  515. 

{d)  Post,  Appendix,  p.  568. 
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implied  by  the  19th  section  (a)  that  the  Court  of  lie-        1839. 
view  should  have  the  power  to  annul  the  fiat,  It  seems        

.  .  1  ,  Ex  parte 

to  me  a  supposition  almost  too  extravagant  to  be  enter-       Stubbs. 

tained  merely  as  a  supposition ;  still,  when  you  contrast  '"  ^^^  matter 

the  17th  section  (i),  which  gives  power  to  the  Court  of        Hall. 

Review,  with  the  other  three  sections  which  give  power 

to  the  Lord  Chancellor,  no   doubt   can   remain   with 

regard  to  the  court  which  really  has  the  jurisdiction  in 

question;  because, in  the  17th  section  (6),  which  entitled 

the  bankrupt  to  this  proceeding,  it  is  expressly  directed 

that  that  shall  take  place  in  the  Court  of  Review.     The 

Court  of  Review  can  hear  the  petition;  and  what  is  to 

be  done  with  the  order  of  the  Court  of  Review  that  may 

become  the  subject  of  appeal  to  the  Lord  Chancellor? 

How  can  it  be  dealt  with  by  the  Lord  Chancellor  as  an 

appeal  ?     There  is  a  substantial  order  of  a  Court,  having 

substantial  and  independent  jurisdiction,  and  which  this 

statute  then  proceeds  to  make  the  foundation  of  some 

order  which  is  to  emanate  from  the  Lord  Chancellor. 

The  18th  section  (c),  as  connected  with  the  17th  sec- 
tion (&),  appears  to  be  most  material,  as  pointing  out  that 
all  the  authority  which  the  legislature  intended  to  give 
over  that  question  was  given  by  the  17th  section  (6),  in 
the  form  of  a  question  on  the  reversal  of  adjudication, 
followed  by  the  order  of  the  Lord  Chancellor  to  annul 
the  fiat.  The  effect  of  that,  under  the  17th  section  (J), 
if  it  stood  alone,  would  be,  that  that  proceeding  was 
final, —  the  reversal  of  the  adjudication  was  final  and 
conclusive  evidence  that  the  party  was  not  a  bankrupt 
at  the  time  of  such  adjudication.  So  that  if  that  stood, 
no  matter  how  many  acts  of  bankruptcy  a  man  had 
committed,  still  the  reversal  of  the  adjudication  standing, 
it  was  conclusive  evidence  that  he  was  up  to  that  time 

(a)  AntCy  p.  518.  {b)  Ante,  p.  516*. 

(£?)  Pott,  Appendix,  p.  568. 
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1889.  not  a  bankrupt;  and  in  fact  no  bankruptcy  could  be 
issued  against  bim  upon  any  anterior  act  Now  the 
Stubbs.  13^  section  (a)  qualifies  that  very  strong  operation  of 
In  the  matter  ^^  reversal  of  the  ai^udication  under  the  17ih  sec- 
Halu  tion.  {b)  But  how  is  it  qualified  ?  The  Court  of  Re- 
view cannot  qualify  it  The  Lord  Chancellor  is  em- 
powered to  issue  his  reversal  of  adjudication;  the  Lord 
Chancellor  is  empowered,  within  a  certain  limited  time, 
and  on  special  circumstances,  which  are  to  be  sub- 
mitted, not  to  the  Court  of  Review,  but  to  the  Lord 
Chancellor,  to  order  that  another  fiat  shall  issue  at  the 
instance  of  any  other  than  the  former  petitioning  cre- 
ditor. So  that  the  legblature  has  thus  provided  for  the 
extraordinary  case  of  the  reversal  of  an  adjudication 
against  an  individual  who  was  palpably  a  bankrupt,  and 
who,  but  for  this  provision,  would  have  defied  his  cre- 
ditors, because  it  would  have  been  impossible  to  have 
obtained  a  fiat  against  him*  The  distinction  seems  so 
plainly  drawn  there  between  the  two  jurisdictions;*- 
between  the  power  of  the  Lord  Chancellor  and  of  the 
Court  of  Review;  the  latter  being  expressly  confined  to 
the  reversal  of  the  adjudication,  as  not  a  dealing  with 
the  fiat,  but  a  ground  for  dealing  with  it,  and  an  impe- 
diment to  a  fiat.  When  a  fiat  is  to  be  dealt  with,  resort 
is  immediately  had  to  the  Lord  Chancellor;  and  it  is 
this  Court  which  is  empowered,  by  issuing  the  fiat  under 
the  circumstances  which^  to  a  certain  extent,  are  covered 
by  the  17  th  section,  to  modify  the  operation  of  that 
17th  section. 

The  Lord  Chancellor:  —  It  is  not  confined  to 
adjudications  reversed  under  the  17th  section,  (b) 

Mr.  Swaauton  : — <<  After  any  such  issue  shall  have 
been  tried  as  aforesaid." 

(a)  Pott,  Appendix,  p.  568.  (b)  Ante,  p.  51 6. 


CASES  IN  BANKRUPTCY.  559 

The  Lord  Chancellor  :  —  The  19th  section  (a)  is,        1889. 

"  it  shall  be  lawful  for  the  Lord  Chancellor/*  wT""^. 

Ex  parte 

Mr.  SwoMton:  —  The  19th  section  (a)  is  not  at  all  Stubbs. 
confined :  the  18th  (6)  is;  and  it  moderates  the  operation  '"  the  matter 
of  the  17th.  The  reversal  of  the  adjudication  is  the  Hall. 
business  of  the  Court  of  Review;  but  that  Court  is  not 
permitted  to  deal  with  the  fiat;  but  the  moment  the  fiat 
is  to  be  dealt  with  resort  is  had  to  the  Lord  Chancellor. 
As  to  the  19th  section  (a),  that  is  not  a  limited  section* 
There  again  the  four  sections, — the  12th,  the  17th,  the 
18th,  and  the  19th, — all  harmonize  in  this  way,  that  an 
exclusive  jurisdiction  over  the  fiat  is  given  to  the  Lord 
Chancellor;  whereas  a  jurisdiction  to  reverse  an  adju«- 
dication, — a  novelty  originating  in  this  act, — is  given 
to  the  Court  of  Review,  which  may  undoubtedly  be  a 
foundation  for  reversing  the  fiat.  My  Lord,  whatever 
inconveniences  may  have  been  experienced  or  may  now 
exist  between  the  two  jurisdictions  is  not  a  question 
which  could  afiect  the  rights  of  the  suitors.  Any  argu- 
ments of  inconvenience,  whatever  they  may  be,  and 
upon  whichever  side  they  may  prevail,  will  not  afiect 
the  construction  of  the  statute. 

The  Lord  Chancellor  : — Just  explain  an  observa- 
tion which  has  been  made,  which  struck  me  as  deserving 
an  answer.  How  this  can  be  original ; — what  it  is  that 
you  ask  which  you  could  ask  if  this  Court  exercised  an 
original  jurisdiction.  It  is  not  to  rescind  the  order  that 
you  ask  the  writ  of  procedendo.  That  is  founded  upon 
its  having  been  stopped  in  the  proceeding  elsewhere. 

Mr.  Swanston : — The  order  that  we  seek  to  rescind 
we  consider  as  an  order  which  has  no  other  foundation 
than  the  original  jurisdiction  of  this  Court. 


(a)  Ante,  p.  518.  (6)  Pott,  Appeo^x,  p.  568. 
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18S9.  The  Lord  Chancellor  : — Then  that  comes  round  to 

the  question  of  the  Court  of  Review  bavins  no  juris- 

Ex  parte       ,.    .  „       ,  •  t     .  o         -^ 

Stubbs.       diction  at  all.     I  put  it  to  you  whether  you  can  get  out 

In  the  matter  ^f  ^|,^^  argument.  If  you  are  right  in  that,  you  are 
Hall.  right  iu  the  whole ;  but  if  you  are  not  right  in  that,  is 
there  any  other  ground  ? — I  mean  otherwise  than  treat- 
ing it  as  an  appeal.  If  there  were  concurrent  juris- 
dictions, after  one  court  has  exercised  tliat  jurisdiction 
another  court  having  concurrent  jurisdiction  cannot 
treat  that  as  a  nullity. 

Mr.  Swanston  .*— *We  thought  that  it  might  be  viewed 
in  this  way :  the  order  that  impedes  us  is  your  Lord- 
ship's order ;  we  do  not  come  upon  appeal  from  that ; 
we  are  in  your  Lordship's  Court,  and  if  we  discharged 
that  order,  it  would,  we  apprehend,  be  in  the  exercise 
of  original  jurisdiction* 

The  Lord  Chancellor: — You  are  in  this di£Bcnlly : 
the  act  says,  it  is  on  tlie  reversal  of  the  adjudication,  or 
such  other  case  as  the  Lord  Chancellor  thinks  fit.  In 
the  way  in  which  it  stands,  I  have  seen  fit,  giving  credit 
to  the  judgment  of  the  Court  of  Review,  to  act  upon  it, 
and  annul  the  fiat.  If  that  Court  has  no  jurisdiction, 
you  take  away  the  foundation  of  the  order ;  but  if  the 
Court  has  jurisdiction,  how  do  you  show  that  there  was 
not  sufficient  ground  for  my  superseding  the  fiat,  with- 
out going  into  the  merits  of  the  case  before  the  Court 
of  Review. 

Mr.  Swanston  :  — We  should  apprehend  we  might 
bring  the  merits  of  the  case  before  your  Lordship. 

The  Lord  Chancellor  : — How  otherwise  than  upon 
appeal  ?  Nobody  can  deny,  then,  that  if  the  Court  of 
Review  has  jurisdiction,  it  is  not  an  unreasonable  exer- 
cise of  my  jurisdiction  to  give  credit  to  the  order  of  the 
Court  of  Review  having  competent  jurisdiction.  If  that 
be  so,  how  can  you  show  that  it  has  not  been  properly 
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exercised^  without  showing  that  the  Court  of  Review        18S9. 
have  come  to  an  erroneous  conclusion  ?  and  then  it  is  an        

.  Ex  parte 

appeal  at  once.  Stubbs. 

Mr,  Swanston  .—We  do  not  deal  with  the  order  of  I"  ^^  ™*"«' 

of 
the  Court  of  Review.  Hall. 

The  Lord  Chancellor  : — If  the  Court  has  juris- 
diction, can  you  say  it  is  not  a  reasonable  exercise  of 
the  authority  which  I  have,  to  give  credit  to  the  judg- 
ment of  a  Court  having  competent  jurisdiction. 

Mr.  Swanston : — At  least  we  should  say,  that  your 
Lordship,  not  hearing  the  parties  before  your  order  was 
made,  would  hear  them  upon  an  application  to  discharge 
it.     That  is  the  way  we  put  it. 

The  Lord  Chancellor  : — Is  not  that  an  appeal 
in  another  shape  ? 

Mr.  SuHxnsicm : — It  may  be,  but,  with  great  submission, 
it  is  not  technically  an  appeal.  Your  Lordship  is  not 
exercising  appellate  jurisdiction.  If  you.  were,  it  would 
not  serve  our  purpose. 

The  Lord  Chancellor: — It  does  not  serve  your 
purpose.  The  question  is,  whether  the  act  has  not 
expressly  excluded  you  from  doing  what  you  are 
attempting  to  do. 

Mr.  Stoansion : — We  have  not  been  heard  upon  the 
order.     We  were  heard  in  the  Court  below. 

The  Lord  Chancellor: — Nor  is  a  party,  who  is 
ordered  to  be  committed  by  the  Master  of  the  Rolls, 
heard  upon  my  order. 

Mr.  Stoansion  : — That  is  true ;  but  I  certainly  thought 
it  was  competent  to  that  party  to  apply  to  this  Court  to 
discharge  its  order. 

The  Lord  Chancellor  : — That  is  the  regular  way 
of  appealing  against  an  order  of  the  Master  of  the 
Rolls.  That  is  an  appeal.  There  is  no  doubt  about 
that. 
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18S9.  Mn  Swanston  .* — No  doubt  it  is ;  but,  if  the  order  to 

be  discharged  was  your  Lordship's  order,  no  proceed- 

Stubbs.       ing  of  ours  to  discharge  it  would  be  an  appeal.     If 

In  the  matter  ^1,^  order  complained  of  is  the  order  of  the  Court  bdow. 

Hall.        then^  undoubtedly,  coming  here  to  discharge  it  is  an 

appeal.     That  is  not  what  we  do.     We  deal  with  your 

Lordship's  order;  that  is,  an   order  which   has  been 

made  by  your  Lordship  without  our  being  heard :  the 

form  of  the  proceeding  did  not  admit  of  it.     What  we 

ask  is  this,  tliat  before  the  order  of  this  Court  stands 

against  us  we  may  be  heard  upon  the  question  whether 

that  is  or  not  a  right  order. 

The  Lord  Chancellor: — That  would  come  to  this, 
that,  assuming  the  Court  o(  Review  has  jurisdiction,  I 
am  never  to  act  upon  it  without  hearing  the  matter 
over  again. 

Mr.  Swanston : — It  does  certainly  appear  to  me  a 
very  great  difficulty  how  the  order  is  to  stand  of  one 
court  made  merely  on  the  faith  which  is  given  to  the 
order  of  another. 

The  Lord  Chancellor: — It  is  according  to  the 
practice  in  various  instances.  I  am  bound  to  issue  a 
writ  on  the  authority  of  a  judgment  passed  by  the 
Ecclesiastical  Court. 

Mr.  Swanston: — It  will  be  in  your  Lordship's  recollec- 
tion, that  in  a  case  before  Lord  EUon  (a),  where  a  ques- 
tion arose  on  a  decree  of  the  Master  of  the  Rolls,  whether 
there  could  be  a  rehearing  before  the  Lord  Chancellor 
where  there  had  been  a  rehearing  below,  and  it  was 
suggested  that  one  expedient  might  be,  that  an  order 
should  be  made  projbrm&y  Lord  Eldon  declined  that, 
and  said  he  thought  no  order  ought  to  be  made  except 
upon  deliberate  hearing,  in  the  exercise  of  his  own  judg- 
ment ;  not  interfering  with  the  course  of  practice  which 

(a)  Brown  v.  Higgs,  S  Vei,  567. 
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your  Lordship  has  alluded  to^  which,  as  I  understand,        1839. 

are  cases  where  the  great  seal  gives  effect  to  an  order         

made  by  a  court  of  competent  jurisdiction;  and  they       i^^s.^ 

may  be  analogous  to  this  case,  if  I  were  put  to  argue  it  ^"  ^^  matter 

upon  the  admission  that  the   Court  below  had  juris*        Hall. 

diction.    I  feel  that ;  but  they  are  orders  of  a  different 

nature.     Your  Lordship's  order  is  precisely  that  which 

you  would  have  made  supposing  the  question  had  been 

before  you,  and  the  other  side  had  satisfied  you  they 

were  entitled  to  that  order ;  it  is  exactly  the  order  which 

would  have  been  made  upon  the  regular  hearing  of  the 

case.     Now,  we  humbly  apprehend,   coming  to  your 

Lordship  to  discharge  that  order,  we  are  not  proceeding 

either  strictly  or  virtually  by  appeal,  but  that  we  are 

applying  to  that  original  jurisdiction  from  which  the 

order  emanated. 

The  Lord  Chancellor: — I   must  look  into  the 
cases  which  have  been   referred  to  before    I   dispose 

Judgment  postponed. 

The  Lord  Chancellor: —  April  10 

In  this  case  a  fiat  in  bankruptcy  having  been  issued  1839. 
against  Mr.  Hall,  he  presented  a  petition  to  the  Court 
of  Review,  praying  that  the  fiat  might  be  annulled,  with 
costs^  and  the  bond  assigned.  The  Court  of  Review 
ordered  the  fiat  to  be  annulled,  and  the  costs  paid  to 
the  petitioner  by  the  petitioning  creditor,  upon  which 
an  order  issued  annulling  the  fiat.  Against  this  order 
the  petitioning  creditor  presented  a  petition  to  me,  pray- 
ing that  my  order  might  be  discharged,  and  that  a  writ 
of  procedendo  might  issue,  directing  the  commissioners 
to  proceed,  notwithstanding  the  order  of  the  Court  of 
Review ;  and  that  the  costs  of  the  petitioning  creditor  of 
HalT^  petition,  which  the  Court  of  Review  had  ordered 
him  to  pay,  and  the  costs  of  the  petition,  might  be  paid 
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1839.        out  of  the  bankrupt's  estate.     The  petition  addressed  to 

^         ^       me  contains  a  statement  of  the  case  as  it  is  represented 
Ex  parte  _  ^ 

Stubbb.       to  have  existed  before  the  Court  of  Review,  and  states 
In  the^  matter  ^j^^^  ^^^  ^j.  ^^^  judges  of  that  court  thought  the  fiat  was 

Hall.  valid  in  law,  but  that  one  of  them  thought  there  were 
equitable  grounds  for  annulling  it,  in  which  latter 
opinion  the  third  judge  concurred  with  him,  but  also 
thought  it  was  not  valid  in  law;  and  the  petition  states, 
as  a  reason  for  not  proceeding  by  way  of  special  case, 
that  the  learned  judge  declined  to  introduce  into  the 
special  case  some  of  the  facts  stated  to  have  been  in 
evidence  before  the  Court  of  Review.  So  far  as  the 
petition  to  the  Court  of  Review  objected  to  the  adjudi- 
cation upon  the  ground  of  a  legal  objection,  the  case  is 
precisely  within  the  Hth  section  (a)  of  the  1  &  2  Will.  4. 
c.  56.,  as  to  which  an  appeal  is  given  to  the  Lord  Chan- 
cellor upon  matters  of  law  and  equity,  or  as  to  the 
refusal  or  admission  of  evidence  only;  which  appeal,  by 
the  3d  section  (i),  is  as  to  all  cases  confined  in  the  same 
manner  to  be  by  special  case,  unless  the  Lord  Chan- 
cellor shall  otherwise  direct.  So  far  as  the  petition  to 
the  Court  of  Review  sought  to  have  the  fiat  annulled 
upon  equitable  grounds,  the  case  necessarily  depended 
on  facts;  but  of  facts  the  act  constitutes  the  Court  of 
Review  the  sole  judge,  the  Bd  section  (6)  directing  that 
the  appeal  to  the  Lord  Chancellor  shall  be  on  matters 
of  law  and  equity,  or  the  refusal  or  admission  of  evi- 
dence only ;  and  the  determination  of  the  judge  in  the 
settlement  of  the  case  is,  by  the  same  section,  declared 
to  be  final  and  conclusive.  What  I  am  asked  to  do  by 
this  petition  is,  to  reverse  by  way  of  appeal  the  judgment 
of  the  Court  below,  as  to  the  adjudication  within  the 
17th  section  (a),  or  as  to  the  determination  of  the  judge 


{a)  Ante,  p.  516.  (5)  Ante,  p.  504. 
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in  the  settlement  of  the  case,  which  the  3d  section  {a)         1839. 

declares  shall  be  final  and  conclusive^  and  this  upon  a         

question  of  fact,  which,  by  the  3d  section^  I  am  pro-        Stubbs. 
hibited  from  entertaining.     These  provisions  of  the  act  *"  the  matter 
would  be  conclusive  against  my  jurisdiction,  not  because        Halu 
the  proceeding  is  by  petition,  (for  as  to  that  some  dis« 
cretion  is  reserved,)  but  because  it  is  an  appeal  upon 
matters  of  fact,  and  against  the  determination  of  the 
judge  in  the  settlement  of  the  case. 

But  it  is  argued  that  the  case  in  question  is  an  excep- 
tion to  the  general  rule,  inasmuch  as  it  concerns  the  fiat, 
over  which  it  is  argued  that  the  act  has  reserved  exclusive 
jurisdiction  to  the  great  seal.  It  is  to  be  observed  that 
this  is  not  an  application  to  exercise  original  jurisdiction, 
but  an  appeal  from  the  decision  of  the  Court  below,  and 
I  find  no  exception  made  as  to  the  power  of  the  Court 
of  Review  in  the  2d  section  (i),  or  as  to  the  restriction 
upon  appeal  in  the  3d  section  (a)  in  favour  of  questions 
respecting  the  fiat;  and,  on  the  contrary,  the  17th  sec- 
tion (c),  in  a  matter  of  equity  affecting  the  fiat,  not  only 
assumes  that  the  Court  of  Review  has  jurisdiction,  but 
regulates  the  proceedings  of  that  court  in  such  matters, 
and  the  mode  of  appealing  from  its  decision.  It  is  true 
that  the  1 2th  section  (d)  gives  to  the  Lord  Chancellor,  or 
those  whom  he  may  appoint,  the  authority  to  issue  the  fiat 
in  the  first  instance;  and  the  18th  section  (e)  gives  him 
power  in  certain  cases  to  issue  a  second  fiat,  and  the  19th 
section  authorizes  him  in  certain  cases  to  rescind  or  annul 
the  fiat.  These  cases  are,  first,  the  reversal  of  any  adju- 
dication in  bankruptcy,  which  by  the  17th  section  (c)  it  is 
clear  the  Court  of  Review  has  the  power  to  reverse; 
and  so  far  it  is  clear  that  this  act  of  rescinding  or 

{a)  Ante,  p.  504.  (b)  Anie,  p.  514.  (e)  Ante,  p.  516. 

(d)  AntCy  p.  515.  (e)  Pott,  Appendix,  p.  S62, 
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1839.       annulling,  though  reserved  to  the  great  seal^  must  be 

founded  on  the  judgments  of  the  Court  of  Review.    But 

Stubbs.       ^''^  section   also  authorizes  the   Lord   Chancellor  to 

In  the  matter  rescind  or  annul  the  fiat  for  such  other  causes  as  be 
of 

Hall.        shall  see  fit ;  and  those  provisions  it  is  contended  give 
the  Lord  Chancellor  jurisdiction  in  all  cases  which  con- 
cern the  rescinding  or   annulling   the  fiat     But  this 
section  must  be  considered  with  reference  to  other  pro- 
visions of  the  act     It  is  well  known  that  petitions  for 
superseding  commissions  constitute  a  large  portion  of 
the  business  in  bankruptcy,  and  it  cannot  be  supposed 
that  the  act  intended  to  reserve  to  the  Lord  Chancellor 
jurisdiction  over  all  such  questions;  particularly  as  we 
find  that  the  17th  section  (a),  in  terms^  contemplates  and 
regulates  the    mode  of  proceeding   in  the  Court  of 
Review,  and  appealing  to  the  Lord  Chancellor  in  such 
matters.     It  was  probably  thought  inconsistent  with  the 
dignity  of  the  great  seal  that  the  Court  of  Review 
should  have  the  power  to  annul  a  fiat  which  bad  issued 
under  the  authority  of  the  great  seal,  and  that  there- 
fore the  very  act  of  annulling  was  reserved  to  the  Lord 
Chancellor ;  but  it  cannot  be  supposed  that  it  was  in- 
tended to  withhold  from  the  Court  of  Review  the  power 
over  all  the  preliminary  proceedings,  when  the  power  of 
reversing  the  adjudication  is  expressly  given  to  them. 
I  do  not  feel  it  necessary  to  pursue  these  questions  of 
original  jurisdiction  further,  because  I  have  before  me  a 
case  of  appellate  jurisdiction  only,  as  to  which  I  am  pro- 
hibited firom  interfering  with  the  judgment  of  the  Court 
of  Review,  except  on  matters  of  law  and  equity,  and  the 
refusal  or  admission  of  evidence,  or  with  the  determi- 
nation of  the  judge  in  the  Court  of  Review  in  the  settle- 
ment of  the  case,  upon  which  special  case  I  am  directed 

(a)  Ante,  p.  516. 
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to  hear  appeals,  and  in  no  other  mode  whatsoever,  unless        1888. 

I  otherwise  direct.     Now  this  discretion^  and  tliis  direc-        

tion  which  I  am  so  authorized  to  give,  relate  only  to  the        Stubbs. 
means  of  bringing  the  case  before  me,  and  cannot  be  ^"  '^®  matter 
considered  as  intended   to  extend  my  jurisdiction  to        Hall. 
matters  of  appeal.     I  think  the  matter  attempted  to  be 
brought  before  me,  namely,  the  manner  of  settling  the 
case^  is  not  that  which  can  be  matter  of  appeal ;  and  that 
I  should  be  departing  from  the  spirit  and  meaning  of 
the  act  if  I  were  to  dispense  with  the  directions  of  the 
act  as  to  proceeding  by  appeal  in  special  cases  only. 

The  decision  in  ex  parte  KeySj  1  Mont.  Sf  Ayr.  226,  is 
not  inconsistent  with  this  construction  of  the  act,  because 
the  act  gave  the  great  seal  the  power,  if  it  saw  fit,  of 
hearing  matters  of  appeal  from  the  Court  of  Review 
otherwise  than  by  special  case.  If  the  observations  of 
Lord  Brougham  in  page  242  are  to  be  understood  as 
expressing  an  opinion  that  the  jurisdiction  of  the  great 
seal  is  on  all  matters  relating  to  annulling  the  fiat  un** 
touched  by  the  provisions  of  the  act,  even  in  cases  which 
have  been  before  the  Court  of  Review,  and  which,  there- 
fore, come  to  the  great  seal  by  way  of  appeal,  I  am  not 
prepared  to  concur  in  that  construction  of  the  act.  I  do 
not  find  any  such  exception  made  of  the  general  propo- 
sition laid  down  in  ex  parte  LangsUmy  Mord.  Sf  Blight 
142.  It  would  not  be  expedient  to  attempt  to  lay  down 
rules  as  to  what  circumstances  ought  to  induce  the  great 
seal  to  hear  appeals  from  the  Court  of  Review  otherwise 
than  by  special  case.  It  is  obvious  that  if  applications 
for  that  purpose  were  readily  assented  to  the  mischief 
intended  to  be  remedied  by  the  act  would  be  speedily 
restored.  It  by  no  means  follows,  when  such  permission  is 
given,  that  the  expression  of  the  act,  ^^  that  the  great  seal 
shall  hear  appeals  only  on  matters  of  law  and  equity, 
and  the  refusal  or  admission  of  evidence,"  are  to  be  con- 
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1839.        sidered  as  not  applicable  to  such  cases;  and  without 

expressing  any  opinion  as  to  what  might  be  the  course 

Stubbs.  ^o  ^  adopted  if  I  were  to  hear  tin's  appeal  otherwise 
In  the  matter  ^h^n  by  special  case,  I  am  of  opinion  that  sufficient 
Hall.  ground  is  not  laid  for  my  exercising  a  discretion  givea 
to  me  by  the  act,  and  that  I  have  therefore  no  juris- 
diction over  what  has  taken  place  in  the  Court  of 
Review,  unless  an  appeal  should  be  brought  regularly 
before  me  on  a  special  case*  The  petition,  therefore, 
must  be  dismissed,  with  costs. 

Petition  dismissed. 


APPENDIX  TO  Ex  PARTE  STUBBS. 

"  Provided  always,  and  be  it  further  enacted.  That  after  any  such 
issue  shall  have  been  tried  as  aforesaid,  it  shall  and  may  be  lawful 
for  the  Lord  Chancellor,  on  petition  to  him,  to  be  presented  within 
one  calendar  month  after  such  verdict,  and  upon  notice  thereof  to 
the  bankrupt,  upon  special  circumstances,  to  be  submitted  to  the 
said  Lord  Chancellor,  to  order  that  another  fiat  do  issue  at  the 
instance  of  any  other  than  the  former  petitioning  creditor  against 
the  said  bankrupt,  and  that  such  fiat  shall  and  may  be  supported  by 
any  debt,  trading,  or  act  of  bankruptcy  other  than  those  given  in 
evidence  oo  the  trial  of  such  issue." — 1  &  S  Will.  4.  c.56.  s.  18. 

'^  And  be  it  enacted.  That  if  such  commisnoner  or  subdivisioD 
court  shall  determine  any  point  of  law  or  matter  of  equity,  or  dedde 
on  the  refusal  or  admission  of  evidence  in  the  case  of  any  disputed 
debt,  such  matter  may  be  brought  under  the  review  of  the  Court  of 
Review  by  the  party  who  thinks  himself  aggrieved»  and  the  proof  of 
the  debt  shall  be  suspended  until  such  appeal  shall  be  disposed  of, 
and  a  sum  not  exceeding  any  expected  dividend  or  dividends  on  the 
debt  in  dispute  in  such  proof  may  be  set  apart  in  the  hands  of  the 
said  accountant  general  until  such  decision  be  made;  and  in  like 
manner  there  may  be  an  appeal  on  the  like  matter  of  law  or  equity 
from  the  Court  of  Review  to  the  Lord  Chancellor." — 1  &  S  Will.  4. 
c.  56,  s.  31. 


CASES  IN  BANKRUPTCY.  569 

**  And  be  it  enacted.  That  if  the  Court  of  Review  shidl  determine  ]  838. 

in  any  appeal  touching  any  decision  in  matter  of  law  upon  the  whole         .»-.• 
merits  of  any  proof  of  debt,  then  the  order  of  the  said  Court  shall       -E'  parte 
finally  determine  the  question  as  to  the  said  proof,  unless  an  appeal   »       .         otter 
to  the  Lord  Chancellor  be  lodged  within  one  month  from  such  of 

determination ;  and  in  case  of  such  an  appeal  the  determination  of  Hall. 
the  Lord  Chancellor  thereupon  shall  in  like  manner  be  final  touching 
such  proof;  but  if  the  appeal,  either  to  the  Court  of  Review  or  the 
Lord  Chancellor,  shall  be  allowed  in  relation  to  the  admission  or 
refusal  of  evidence,  then  and  in  that  case  the  proof  of  the  debt  shall 
be  again  heard  by  the  Commissioner  or  Subdivision  Court,  and  the 
said  evidence  shall  be  then  admitted  or  rejected  accordingly."-^ 
1  &  9  Will.  4.  C.56.  8.92. 


Apixmdix. 


Ex  parte  HILLARY    JOHN    BAUERMAN    and      c.  of  R. 
FRANCIS  CHRISTIE.— In  the  matter  of  JOHN      Nov.  21 

LOMAX.  fJ2, 

1838. 

fTI  Creditors  hav- 

1  HIS  petition  prayed  that  the  Northern  and  Central  ing  brought  a 
Bank  might  be  declared  not  entitled  to  a  dividend ;  and  {^ntt'tbe 
that  a  dividend  might  be  declared ;  and,  if  necessary,  ^"^"[''i*"^  d 
that  the  proof  by  the  Northern  and  Central  Bank  might  having  procured 

,  J  1  /<  r    •  n        •  bankrupt  to 

be  expunged ;  and  for  a  new  choice  of  assignees.  pi^od  bank- 

Hamer,  Dakitij  the  above  bankrupt  Lomax^  Mngee,  ''^^l^^^'^'^x^ 
and  Dean  were  severally  creditors  of  Thomas  Hughes,  and  discbarge 
By  indenture,  12th  and  13th  May  1834,  Hughes  assigned  entered  a  nM^^ 
to  them  all  his  property,  for  the  purpose  of  carrying  on  h^T^dob^ 
his  business  for  the   benefit  of  creditors.     About  the  tainedjudg- 
27  th  May  1834  Hamer  and  the  others  opened  a  bank-  againsc^^.f  and 
ing  account    with   the    Northern   and    Central  Bank.  J^"^^^ 
On  the  4th  September  following,  Hughes  was  declared  against  B, : 
bankrupt,  and  HamcTy  Daktny  Lomax^  and  Magee  (a)  the  right  against 
were  chosen  assignees,  they  having  carried  on  the  busi-  ^^Jn^J^t 

merged  and 
gqne  in  toUtf 

(a)  It  did  not  appear  what  became  of  Dean, 

Vol.  I.  p  p 
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1838.        ness  up  till  that  time,  and  they  became  largely  iodebted 

to  the  Northern  and  Central  Bank  in  respect  of  the  said 

Badebman     business.     In  April  1835,  on  the  petition  of  Mendel  and 

and  another,    others  (a),  a  new  choice  of  assiirnees  was  directed :  but 
In  the  matter  . 

of  Homer  and  his  co-trustees  and  assignees  were  at  liberty 

*'^^'  to  continue  carrying  on  the  business.  About  the  28th 
April  1835,  Dakin  ceased  to  have  any  thing  more  to  do 
with  the  business,  having  also  transferred  to  Lomax  all 
his  interest  in  the  debts  due  to  him  by  Hughes  and  the 
trustees ;  and,  with  the  full  knowledge  of  these  facts  by 
the  Northern  and  Central  Bank,  the  business  was  thence- 
forth carried  on  by  Hamer^  LomaXy  and  Magee. 

Under  the  order  of  April  1835  Richard  Pawdrdl 
Hobson  was  chosen  assignee,  in  the  place  of  the  above 
assignees.  Hamer  died  16th  July  1836,  leaving  consi- 
derable property,  having  made  a  will,  and  appointed 
executors,  who,  in  August  1836,  conveyed  all  their 
interest  in  Hughes^s  estate  to  Lomax^  who  indemnified 
them  against  all  liabilities  in  respect  of  carrying  on  the 
trade  of  Hughes.  The  Northern  and  Central  Bank  were 
also  made  acquainted  with  this  arrangement. 

Lomax  and  Magee  tlien  continued  the  business,  sdll 
banking  with  the  Northern  and  Central  Bank;  but  at 
last,  with  like  knowledge  on  the  part  of  the  Bank,  it 
became  vested  in  Lomax  by  assignment,  who  carried  it 
on  until  his  bankruptcy. 

On  the  21st  February  1837  Dakin  became  bankrupt, 
and  the  Northern  and  Central  Bank  proved  against  his 
estate  for  3,970/.,  as  owing  by  Dakin  jointly  with  Hamer 
and  the  others,  and  by  such  proof  they  were  enabled  to 
choose  E.  Connell  sole  assignee  of  the  estate. 

On  the  11th  April  1837  the  fiat  against  this  bank- 
rupt, Lomaxy  issued,  and  the   Northern   and  Central 

(a)  See  the  case,  4  Dea.  i  Chiity,  728. 


LOMAX. 
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Bank  proved  the  above  debt,  with  some  small  deduction,         1838. 
and  in  consequence  procured  JS.  ConneU  and  G.  Hall  to       „ 

Ex  parte 

be   appointed    assignees,   who  seized   the   property   of     Bauerhan 
Hughes  undisposed  of.     The  petitioners  and  other  ere-    and  another, 
ditors  of  Lomax  proposed  Samuel  Oliver  to  be  the  as-        ^  of 
signee,  but  they  were  out-voted  by  the  Northern  and 
Central  Bank. 

In  April  1837,  after  the  issuing  of  the  fiat  against 
Dakin  and  Lomeur,  the  Northern  and  Central  Bank 
filed  a  bill  in  the  Exchequer  against  the  executors  of 
Hamer^  for  an  account  of  and  due  application  of  his 
assets  towards  payment  of  the  above-mentioned  joint 
debt  due  from  Hamer,  Dakin^  Lpmax,  and  Magee,  which 
suit  was  still  pending.  Homer's  estate  was  alleged  to 
be  solvent  They  also,  after  the  proof  against  Dakin's 
estate,  commenced  an  action  against  Dakin,  Magee^  and 
Ijomax,  for  recovery  of  the  same  debt,  in  which  action  a 
declaration  was  filed  on  the  19th  June  1837.  Lomax 
applied  for  stay  of  proceedings  against  him,  on  the 
ground  of  proof  being  made  against  his  estate,  which 
was  ordered;  but  in  March  1838  the  solicitor  of  the 
bank  applied  to  the  solicitors  of  Lomax  to  abandon  the 
order^  and  plead  to  the  action,  and  agreed  that  on  such 
being  done  a  nolle  prosequi  should  be  entered  upon  such 
plea,  which  arrangement  was  carried  into  effect;  and 
Lomax  pleaded  his  bankruptcy,  and  Dakin  allowed 
judgment  to  go  by  default,  and  Magee  pleaded  non  aS'- 
sumpsity  to  which  the  plaintiffs  replied,  and  ultimately 
recovered  a  verdict  against  Magee  and  Dakin  for 
4,271/. 

In  April  1838  Magee  became  bankrupt,  and  the  bank 
proved  the  debt  against  his  estate. 

The  petition  stated,  that  Hamer,  Dakin,  Lomax,  and 
Magee  never  were  partners  in  any  trade,  except  so  far 
as  they  could  be  so  considered  in  respect  of  their  car- 
rying on  Hughe^s  business. 

p  p  2 
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1838.  Moffee  was  solvent  at  the  time  of  proof  against  Lomax's 

'  estate. 

Ex  parte 

and'^a^nmC.        ^r.  Anderdm  and  Mr.  BetheU  for  the  peUtioners  :— 
In  the  matter       This  proof  must  be  expunged,  because  the  6  Geo.  4. 
LoMAx.       c.  16.  s.  62.  does  not  apply  to  joint  contractors,  or,  as 
here,  to  co-trustees  under  a  trust  deed.     Co-trustees  or 
joint  contractors  can  never  come  under  the  definition  of 
*<  partners,"  as  used  in  tliat  section.     Though  carrying 
on  trade,  they  were  not  partnei's,  but  the  trust  estate 
which  they  held  was  alone  liable  as  the  joint  estate;  ex 
parte  Garland,  (a)     It  is  also  requisite  that  to  enable 
proof  to  be  made,  the  firm  should  be  existent,  except  as 
far  as  it  is  dissolved  by  the  bankruptcy  of  the  member 
against  whose  estate  the  proof  is  sought  to  be  estab- 
lished; but  such  firm   as   existed  here  was  dissolved 
long  before  Lomax  failed,  by  the  death  of  Homer  and 
the  bankruptcy  of  Dakin.     This  principle  is  established 
by  ex  parte  Morris^  in  the  matter  o(  Desormeaux.  (5) 
Then,  again,  proof  has  been  made  against  this  separate 
estate,  while  the  estate  of  Homer  is  still  believed  to  be 
solvent,  and  no  dividend  can  be  taken ;  but  it  is  a  well- 
known  principle  that  you  cannot  prove  a  joint  debt,  for 
the  purpose  of  taking  dividends,  against  the  separate 
estate,  so  long  as  there  is  another  solvent  estate  appli- 
cable and  available  to  the  payment  of  it.     [Sir  George 
Ease:  —  You  say  they  are  not  partners,  but  co-con- 
tractors.    ^^^hat  authority  have  you  to  show  that  this 
principle  applies  to  co-contractors?]     The  rule  is  of 
universal  application   to  any  case  of  administration  of 
assets.     Where  one  creditor  has  the  power  of  resorting 
to  two  estates,  and  anotlier  creditor  only  to  one^  the 
former  shall  first  have  recourse  to  that  which  is  not 
within  reach  of  the  second  creditor,  singly  secured.     It 
is  so  in  cases  of  mortgage  and  other  cliarges.     Gray  v. 

(a)  10  Fes,  110.  (6)  Mont.  818. 
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ChisweU  (a) ;  ex  parte  Hartiey  (b) ;  Sheppard  v.  Kent  (c>;        1838. 
ex  parte  Janson^  re  Corf,  (d) 

The  death  of  Hatner,  so  long  as  his  estate  is  solvent,  Bauerman 

can  make  no  difference.     Magee  was  also  solvent  at  the  and  another. 

^^  ^  In  the  matter 

time  this  proof  was  made ;  and  to  hold  that  his  subse-  of 

quent  bankruptcy  relieved  that  difficulty  would  be  to 
give  a  premium  to  laches  in  the  creditor.  It  operates 
the  other  way ;  for  if  the  demand  had  been  made  against 
him  in  time,  the  estate  of  Ixmax  might  have  been 
discharged* 

But  there  is  another  objection  fatal  to  this  proof.  Creditors  hav« 

The   bank  have   waived    tlieir    right   against   Lomax.  '^f^^'^y 

They  brought  a  joint  action  against  Lomax,  Dakin,  and  against  the 

,  ^  _  banlcrupt  and 

Magee ;  and  having  done  so  they  afterwards  suggested  a.  and  b.^  and 

to  and  agreed  with  Lomax,  that  if  he  would  plead  his  Sllil^.^^i^"''''^ 

bankruptcy  they  would   release   him  by  the  mode  of  plead  bank- 

,                                                                               ,  ruptcj)  under- 
working his  fiat.     They  release  and  discharge  Lomax  taking  to  rei 


from  all  liability,  and  enter  a  noUe  prosequi  as  to  him.  him,il^bLYing 
The  assiiniees  go  on  with  the  action,  and  obtain  iudg-  «»'«'«*  *  *w^ 
ment  by  default  against  DaJdn,  and  recover  a  verdict,  him,  and  ob- 
and  obtain  judgment  against  Magee.    This,  we  contend,  ^'^^  by'defiiult 
merged  the  right  against  Lomax*s  estate.  against  a.^  and 

®  O       "-O  verdict  and 

judgment 

'HLv. SwansUm  and  yix. Bacon  for  tlie  assignees: — If  ^!!!^, whether 
there  were  at  any  time  any  thing  in  the  objection  thai  |horight  against 
Magee  was  solvent  at  the  time  this  proof  was  made,  it  is  esute  is  not 
DOW  inoperative  by  reason  of  his  subsequent  bankruptcy,  ^f^  ^^f 
and  proof  might  be  made  again  if  expunged  on  that  ^[^'t? not*** 
ground,  as  there  would  be  no  such  laches  as  to  affect  proving  so  long 

as  a  solvent 

— — ___    partner  remains 

does  not  apply 
(tf)  9  Vet,  1 18.  {b)  2  Mont.  4r  Ayr,  496 ;  1  Dea,  288.       in  the  case  of 

(v)  Prec.  Ch.  190;  2  Vem.  436.  ((/)  5  Mad.  229.  joint  contractoni 

'  '  ^  Iiaving  no  jomt 

estate. 

A  proof  having  been  admitted  wliile  a  solvent  partner  existed,  the  Court  .will  not  expunge 

the  proof,  if  that  partner  has  subsequently  become  insolvent,  as  it  would  be  going  through  a 

mere  form  to  expunge,  when  it  could  be  re-admitted  by  reason  of  the  subsequent  insolvency. 

A  partner  dying,  leaving  a  solvent  estate,  is  not  a  case  within  the  rule,  that  a  joint  credit(»r 

cannot  prove  in  competition  with  separate  creditors  so  long  as  there  is  a  solvent  |iartner  liable. 

pp  3 
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18S8.        the  right.     It  is  not  like  the  case  of  suretyship ;  Hamei'i 

'  solvency  has  nothing  to  do  with  the  question  of  proof, 

Bauebman     because  he  was  dead  before  it  was  put  upon  the  pro- 

and  another,    ceedinffs,  consequently  his  assets  could  only  be  made 
In  the  matter  /  •  . 

of  available  by  means  of  a  suit  in  equity.     If  he  had  been 

living,  then  indeed  an  action  might  have  been  resorted 

to,  and  it  is  on  that  ground  that  the  rule  contended  for 

is  founded ;  but  by  his  death  the  right  of  action  was 

gone,  even  as- against  his  representatives,  and  could  only 

be  maintained  against  the  surviving  partners.     The  rule 

has  never  been  adopted  where  recourse  is  to  be  had 

against  the  assets  of  a  deceased  partner. 

Mr.  Anderdon  in  reply. 

Ershincy  C.  J.: — 

The  principle  which  it  has  been  contended  vitiates  tliis 
proof  does  not  apply  in  this  case.  If  the  parties  had  all 
remained  solvent,  and  were  living,  the  creditor  might 
have  brought  his  joint  action  against  these  four  parties, 
and  might  have  sued  out  execution  against  the  property 
of  any  one.  But  death  and  bankruptcy  have  both 
intervened,  and  by  an  established  rule,  the  principle  of 
which  it  is  not  easy  to  understand,  a  joint  creditor  can- 
not resort  to  the  separate  estate  of  one  bankrupt  debtor 
so  long  as  he  has  the  power  of  so  proceeding  at  law 
against  any  solvent  partner.  But  in  the  first  place,  is 
there  any  partnership  or  joint  property  in  this  case? 
All  that  could  be  so  considered  arose  out  of  the  trust 
deed  by  which  Hughes  assigned  all  his  property  to 
Hamer^  Dakin^  Lomax^  Magee^  and  Dean.  That  pro- 
perty is  now  vested  in  Mr.  Hobson,  the  assignee  chosen 
in  the  place  of  the  first  four,  who  were  removed  by  die 
order  of  the  22d  April  1835,  having  previously  been 
vested  in  those  four  as  assignees  in  bankruptcy,  and  for 
a  specific  purpose. 
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Supposing  they  could  at  any  time  have  been  consi-        1838. 
dered  as  partners  in  the  manner  contended  for  by  the        —— 

'  ^  Ex  parte 

petitioners,  we  find  that  at  the  time  of  this  proof,  Dakin^     Badbrmah 
and  of  course  LomaXj  were  bankrupts ;  Magee  was  sol-  T^"fi,*"°^^^/' 
vent;  and  Hamer  was   dead,  —  solvent,  as  it  is  said.  of 

Magetfs  subsequent  insolvency  removes  the  objection^  if  ^^^^x. 
any  existed,  because  it  would  now  be  competent  to  us  to 
place  the  proof  immediately  again  on  the  proceedings, 
if  we  were  to  take  it  off,  for  the  sake  of  form,  upon  the 
objection  applicable  to  it  at  the  time  of  the  original 
proof.  So  much  for  thp  objection  as  to  Magee's  former 
solvency.  Hamer  is  dead,  and  no  action  could  be  brought 
in  which  his  name  could  be  used,  or  his  representatives 
be  made  parties,  so  as  to  enable  the  creditor  to  get  exe- 
cution against  his  assets.  The  only  way  in  which  his 
assets  could  be  got  at  would  be  by  bill  in  equity ;  and 
where  such  is  the  case  the  rule  contended  for  as  to  the 
existence  of  a  solvent  partner  incapacitating  proof  does 
not  apply.     I  see  no  grounds  for  expunging  this  proof. 

Sir  John  Cross: — My  only  doubt  has  been,  whether 
or  not  there  was  a  solvent  partner.  But  I  am  not 
aware  of  any  authority  by  which  we  could  hold  that  a 
deceased  partner  could  be  regarded  for  this  purpose  as 
a  solvent  partner.  I  also  think  the  parties  were  not 
partners,  but  co-contractors  and  trustees.  There  is  no 
joint  estate,  and,  in  my  view,  no  solvent  partner;  there- 
fore this  proof  must  stand. 

Sir  George  Rose:  —  The  test  is,  whether  there  is  a 
right  of  action.  Here  there  is  none  against  the  repre- 
sentatives of  Hamer y  for  the  creditor  can  only  proceed 
against  the  survivors. 

Petition  dismissed.     Costs  of  both  parties  out  of 
the  estate. 

p  p  4 
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C.  of  R.     Ex  parte  CHARLES  MARSTON^^In  die  matter  of 
Nov.  22  WILLIAM  MARSTON. 

I8S9!  Ex  parte  BROOME.— In  the  same  mauer. 

Held,  that  the 

ner  Ui*a  join^  1  HIS  was  a  petition  to  expunge  a  proof,  and  for  a 
stock  oompany,    new  choice  of  assimees.    The  fiat  was  dated  19th  August 

who  has  become  .  .  .  ^  ^ 

bankrupt,  and     1839,  and  isfiued  upon  the  petition  of  the  petitioner,  and 

jSImlnt'hM  "P^"  ^^  ^^^  ^^  bankruptcy  on  the  11th  July  preceding, 
not  been  ob-       On  the  9th  September  following  the  petitioner  proved  a 

tained  pumiant  *  c?  r  «r 

to  7  G.  4.  c  46.  debt  of  84021  against  the  separate  estate,  and  two  other 
S'ltaWe  to  the'  ^^^  of  h4,12L  Is.  4d.  and  300/.  were  also  proved  by 
claims  of  a  ere-    other    parties,    and    two   otiier   debts   since   then  of 

diuirofthe  .  ,  . 

company;  bank.  S2L  13<.  lOd.  and  45/L  8a.  8d«  were  also  proved  against 
statutory  e"  ecu-  ^^^  Separate  estate.  Besides  carrying  on  business  on  his 
^1,^"* ,       ^  ^    separate  account,  the   bankrupt  was   member  of  the 

Whether  6  G.  4.  .  '^ 

e.i6.s.6S.app]ies  Imperial  Bank  of  England,  of  the  Northern  and  Central 
nenhip  haT**^ '  Bank,  and  of  the  North  of  England  Bank ;  which  oom- 
ceased  to  exist?   panies  Were   carried   on   under  the   provisions  of  the 

Deposition  of       *  *   ^  ^ 

debt  against  a  7  Geo.  4.  C.46.;  and  he  was  also  at  the  time  of  his  baok- 
dorser^or  bill,  ruptcy  One  of  the  registered  officers  of  the  Imperial  Bank. 
not  showing       rj^^^  latter  bank  became  embarrassed,  and  stopped  pay* 

notice  of  dis-  '^^      ^  *^   ' 

honour  of  bill  mcut  in  April  1839,  leaving  many  debts  still  unpaid. 
given  to  bim :         Many  actions  were  brought  against  the  bankrupt  in 

f^  dv  "if  wm-  ^^^  character  of  registered  officer  by  the  creditors  of  the 

roiftsioner  be  Imperial  Bank,  and  judgments  obtained  and  entered  up 

satified  aiiunde,  ...  ,  ,       .  i*   ■      /• 

or  if  it  be  the     against  him  subsequent  to  the  date  01  the  naU 

^  *  >en?'^**        '^'*®  bankrupt  had  duly  paid  up  all  calls,  and  was  not 

QiMerc;, Whether  indebted  to  the  Imperial  Banking  Company  at  his  bank* 

any  creditor  can 

object  to  the  informality  of  such  deposition  on  a  question  of  proof  ? 

No  difference  between  a  banking  company  under  7  G.  4.  c  46.  and  an  ordinary  partner- 
ship, as  regards  the  effect  of  6  G.  4.  c.  1 6.  s.  62. ;  and  a  creditor  of  the  company  may  prow 
against  the  separate  e«tate  of  an  individual  member  for  the  purposes  of  the  latter  section. 

Bankruptcy  is  a  statutory  execution. 

A  banking  company  under  7  G.  4.  c.  46.,  though  individual  members  become  benkrupC, 
is  still  a  sulMisting  partnership  for  the  puqxises  of  6  G.  4.  c  16.  s.  62. 

Difference  between  co-contractors  and  copartners. 

£vils  of  joint  stock  coinpauies,  as  regards  the  certificates  of  individual  members  bucoaung 
bankrupt,  pointed  out. 
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ruptcy.    John  WhiUenbury  attended  the  meeting  on  the  1839. 

9th  September,  and  claimed  to  prove  for  3,047/.  and  ■     ' 

interest  as  a  debt  due  from  the  bankrupt  jointly  with  Marston 

the  other  members  of  the  Imperial  Bank  upon  certain  ^"^ , 

1  n  ^x  parte 

bills  of  exchange,  and  amongst  them  for  a  bill  of  Bboomju 
2,500/.,  dated  20th  March  1889,  alleged  to  have  been  ^"  t^^ejnatter 
indorsed  to  him  by  the  company,  for  the  purposes  in  Makstow. 
the  6  G.  4.  c.  16.  s.  62.,  viz.,  of  voting  in  the  choice  of 
assignees  and  assenting  to  or  dissenting  from  the  certi- 
ficate of  the  bankrupt,  and  taking  any  surplus  of  his 
estate  after  payment  of  his  separate  creditors.  On  tlie 
ground  that  the  bankrupt  being  a  member  of  the  com- 
pany a  liability  was  constituted  on  the  part  of  the  bank- 
rupt or  his  estate  to  the  proof  under  the  6  Geo.  4. 
c.  16.  S.62.,  for  the  purpose  of  voting  in  the  choice  of 
assignees,  and  controlling  the  certificate,  and  claiming 
surplus,  after  payment  in  full  of  the  separate  creditors, 
the  proof  was  allowed ;  but  was  objected  to  by  the  soli- 
citor of  the  petitioner,  on  the  ground  that  judgment 
was  not  then  obtained  against  the  bankrupt  or  any  other 
registered  ofiicer  of  the  bank.  In  the  return  by  the 
Imperial  Bank  to  the  Stamp  Office  of  the  1st  April 
1889  the  names  of  163  persons,  as  all  the  parties  con- 
cerned in  the  bank,  were  set  forth,  and  amongst  others 
the  following :  Jcmes  Astley,  Samuel  Hodson  SalCj  lioberi 
George  Beesleyy  Thomas  Bar  her ,  Joseph  Heaward^  Joseph 
Lawless^  Robert  Leake,  and  John  Sharrocks,  and  such 
persons  were  previously  to  and  on  the  20th  March  (the 
day  the  bill  was  indorsed),  and  subsequently,  members 
of  the  company.  The  Reverend  Jonathan  Barker,  who 
died  on  the  16th  March  1839,  was  a  member,  and  his 
name  was  included  in  the  said  return.  Sale  and  Astley, 
on  the  22d  July  1839^JbAii  Sharrochs,  and  his  partner 
William  Sharrocks,  on  the  8th  May  1839 — Lawless,  on 
the  2d  July  1839 — Barker,  and  his  partner  Ainstvorth, 
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1^^'  on  the  8th  July   1839  — Leake,  on  the  17th  July  — 

Ex  parte  Beesley  on  the  24th  July  —  and  Heaward  and  Beesley^ 

Marston  jointly,  on  the  27th  July  1839,  were  severally  and  re- 

ex  parte  spectively  declared  bankrupts,  at  the  instance  of  WkU- 

BaooME.       tenburvy  in  respect  of  his  debt.     The  proof  by  fVAitieth- 
In  the  matter  ,     •        •    .  r        » 

of  bury  turned  the  choice  of  assignees.     The  property  of 

Maaston.      ^j^g  bankrupt  was  stated  to  be   adequate  to   pay  the 
separate  creditors  in  fulL 

The  deposition  on  which  the  proof  in  question  was 
founded  expressed  that  the  bankrupt  was,  together  with 
certain  persons  whose  names  wexe  set  forth  in  the  return 
to  the  Stamp  Office,  justly  and  truly  indebted  to  depo- 
nent in  2,500/.  upon  bills  of  exchange  set  forth  in  the 
schedule,  and  also  in  the  further  sum  of  27/.  1&  4dL 
for  interest ;  *^  which  said  bills  were  indorsed  and  paid 
to  the  deponent"  by  the  bank  for,  &c.,  and  which  bills 
were  not  paid ;  for  which  debt  he  had  received  no  secu- 
rity except  the  bill,  which  was  duly  presented  for  pay- 
ment when  at  maturity,^  and  being  dishonoured  was 
returned  to  deponent. 

The  fiat  Against  this  bankrupt  was  directed  to  John 
Frederick  Foster  and  Leigh  Traffbrd^  Enquires,  and 
Samtiel  Kay,  Aldcrojt  PhillipSj  and  William  Seddony 
Gentlemen,  and  Richard Potvdrett  Hobsan  was  appointed 
provisional  assignee.  The  fiat  against  Sale  and  AMley^ 
which  was  prior  thereto,  was  directed  to  the  same  list  of 
commissioners,  and  Hobson  was  appointed  assignee ;  so 
of  the  fiats  against  Beesley  and  against  Heatvard  and 
Beesley, 

Upon  the  question  of  the  choice  of  assignees  under 
this  fiat  the  petitioner  and  other  separate  creditors  con- 
tended that,  supposing  the  commissioners  were  right  in 
adjudicating  the  company  to  be  a  firm  within  the 
6  Geo.  4.  c.  16.  s.  62.,  then  the  proof  by  WhiUenbury  was 
improper,  and  he  ouglit  not  to  have  a  voice  in  such 

8 
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choice;  and  that  under  the  6  Geo.  4.  c.  16.  s.  17.  the        1839. 
same  assignee  (namely  Hobson)  who  was  appointed  in 
the  prior  bankruptcy  of  Sak  and  Beesley  ought  to  be      Marston 
appointed  in  the  present  bankruptcy;  but  the  commis-  *"^ 

sioners  overruled  the  objection,  and  Richard  WhiUen-       Broome. 
bury  and  William  Broome  were  appointed  assignees.  "  *  e^matter 

From  the  respondent's  affidavits  it  appeared  that  Marston. 
Whitienbury  commenced  an  action  against  the  Imperial 
Bank  on  the  8th  July,  for  recovery  of  the  amount  of 
the  bills  due  to  him,  and  he  obtained  a  verdict  at  the 
Liverpool  summer  assize^  and  obtained  final  judgment 
on  the  22d  October,  which  was  not  till  after  the  proof 
made  by  him,  viz.  on  the  9th  September. 

There  was  another,  a  counter  petition,  in  the  paper, 
ex  parte  Broome^  in  the  same  matter,  for  the  delivery 
up  of  certain  proceedings  on  behalf  of  the  assignees 
chosen. 

Mr.  Swanston  and  Mr.  Archbold  appeared  in  support 
of  the  counter  petition,  which  it  was  unnecessary  to 
go  into. 

Mr.  Anderdon  and  Mr.  Bacon  for  tlie  first  petition : — 
There  are  four  objections  we  have  to  urge  against 
this  proof.  The  first  question  is,  Whether  a  creditor  of 
a  company,  not  having,  at  the  time  of  his  tendering 
proof,  ff  judgment  against  the  public  registered  officer, 
can  prove  under  a  separate  fiat  against  an  individual 
member  of  the  company?  Secondly,  Whether,  under 
the  6  Geo.  4.  c.  16.  s.  62.9  he  could  prove,  where,  before 
tendering  such  proof,  the  company  was  dissolved  by  the 
bankruptcy  or  death  of  some  of  its  members.  Thirdly^ 
Whether  the  deposition  of  debt  by  the  creditor,  not 
stating  therein  that  notice  had  been  given  to  the  in- 
dorsers  of  the  bill  of  the  dishonour,  did  not  vitiate  it  ? 


580  CASES  IN  BANKRUPTCY. 

1839.  And,  fourthly,  Whether,  supposing  the  company  to  be 

'  a  firm  within  the  meaning  of  the  6  Geo.  4.  c.  16.  s.  62., 

MAiiaTON  and  prior  fiats  having  issued  against  other  members^  this 

•"^  fiat,  under  the  17ih  section,  ought  not  to  go  to  the  same 

Bboome.  commissioners;  and  whether  the  same  assignees  ought 

la  tbe^ matter  ^^^^  ^  ^  chosen  as  under  such  prior  fiats? 

Mabbton.  On  the  true  construction  of  the  7  Geo.  4.  c.  46.,  it 
will  be  found  not  to  extend  to  warrant  this  proof.  That 
act,  giving  powers  which  did  not  exist  before,  and  which, 
except  for  the  act,  would  be  in  violation  of  the  Bank  of 
England  cliarter,  must  be  strictly  followed ;  and  we  take 
it  to  be  indisputable,  that  if  a  partnership,  illegally  car- 
rying on  business,  draws  bills,  for  instance,  in  a  manner 
not  conformable  to  those  newly  created  powers,  it  is 
competent  for  them  to  resist  payment  of  them,  by  taking 
the  objection  of  that  very  illegality.  The  party  con- 
cerned in  that  illegality  is  as  much  bound  to  know  the 
law  as  the  partnership,  and  the  creditor  and  debtor 
stand  in  pari  delicto.  In  this  case  the  returns  were  not 
correctly  filed  of  the  change  of  interests  of  the  several 
parties  who  died  and  became  bankrupts,  according  to 
the  8th  section  of  the  act  Now,  as  to  the  first  point, 
7  G.  4.  c4e.     by  the  7  Geo.  4.  c.  46.  s.  1.,  it  is  provided,  '<  That  from 

and  after  the  passing  of  this  act  it  shall  and  may  be  law- 
ful for  any  bodies  politic  or  corporate  erected  for  the 
purposes  of  banking,  or  for  any  number  of  persons 
united  in  covenants  or  copartnership,  although  such 
persons  so  united  or  carrying  on  business  together  shall 
consist  of  more  than  six  in  number,  to  carry  on  the  trade 
or  business  of  backers  in  England,  in  like  manner  as  co- 
partnerships of  bankers  consisting  of  not  more  than  six 
persons  in  number  may  lawfully  do ;  and  for  such  bodies 
politic  or  corporate,  or  such  persons  so  united  as  afore- 
said, to  make  and  issue  their  bills  or  notes  at  any  place 
or  places  in  England  exceeding  the  distance  of  sixty-five 


1.1. 
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miles  from  London,  payable  on  demand,  or  otherwise  1839. 

at  some  place  or  places  specified  upon   such  bills  or  — — 

notes,  exceeding  the  distance  of  sixty-five  miles  from  Maeston 

London,  and  not  elsewhere,  and  to  borrow,  owe,  or  •""  , 

^  ^  ex  parte 

take  up  any  sum  or  sums  of  money  on  their  bills  or  Beoomb. 
notes  so  made  and  issued  at  any  such  place  or  places  "  ^f"* 
as  aforesaid :  provided  always,  that  such  corporations  Maeston. 
or  persons  carrying  on  such  trade  or  business  of  bankers 
in  copartnership  shall  not  have  any  house  of  business 
or  establishment  as  bankers  in  London,  or  at  any  place 
or  places  not  exceeding  the  distance  of  sixty-five  miles 
from  London ;  and  that  every  member  of  any  such 
corporation  or  copartnership  shall  be  liable  to  and 
responsible  for  the  due  payment  of  all  bills  and  notes 
which  shall  be  issued,  and  for  all  sums  of  money  which 
shall  be  borrowed,  owed,  or  taken  up  by  the  corporation 
or  copartnership  of  which  such  person  shall  be  a  mem- 
ber, such  person  being  a  member  at  the  period  of  the 
date  of  the  bills  or  notes,  or  becoming  or  being  a  mem- 
ber before  or  at  the  time  of  the  bills  or  notes  being 
payable,  or  being  such  member  at  the  time  of  the  bor- 
rowing, owing,  or  taking  up  of  any  sum  or  sums  of 
money  upon  any  bills  or  notes  by  the  corporation  or 
copartnership,  or  while  any  sum  of  money  on  any  bills 
or  notes  is  owing  or  unpaid,  or  at  the  time  the  same 
became  due  from  the  corporation  or  copartnership ;  any 
agreement,  covenant,  or  contract  to  the  contrary  not- 
withstanding." Thus  the  liability  of  all  partners  is 
declared.  The  9th  section  shows  how  that  liability  is  to  7  G.  4.  c.46. 
be  worked  out ;  it  enacts,  ^^  That  all  actions  and  suits, 
and  also  all  petitions  to  &und  any  commission  of  bank- 
ruptcy against  any  person  or  persons  who  may  be  at 
any  time  indebted  to  any  such  copartnership  carrying 
on  business  under  the  provisions  of  this  act,  and  all 
proceedings  at  law  or  in  equity  under  any  commission 
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1839.        of  bankruptcy,  and  all  other  proceedings  at  law  or  ia 

""^^  '        equity  to  be  commenced  or  instituted  for  or  on  behalf  of 
Ex  parte  ,  .        t  •  •     ^ 

Mabsxon      Ai^y  s^iC"  copartnership  agamst  any  person  or  personSi 

^^^         bodies  politic  or  corporate,  or  others,  whether  members 

ex  parte  .  . 

BaooME.  of  such  copartnership  or  otherwise,  for  recovering  any 
In  the  matter  jgjj^g  qj.  enforcing  any  claims  or  demands  due  to  such 
Mab6Tok.  copartnership,  or  for  any  other  matter  relating  to  the 
concerns  of  such  copartnership,  shall  and  lawfuUy  may, 
from  and  after  the  passing  of  this  act,  be  commenced  or 
instituted  and  prosecuted  in  the  name  of  any  one  of  the 
public  officers  nominated  as  aforesaid 'for  the  time  being 
of  such  copartnership,  as  the  nominal  plaintiff  or  peti* 
doner  for  and  on  behalf  of  such  copartnership ;  and  that 
all  actions  or  suits,  and  proceedings  at  law  or  in  equity, 
to  be  commenced  or  instituted  by  any  person  or  per- 
sons, bodies  politic  or  corporate,  or  others,  whether 
members  of  such  copartnership  or  otherwise,  against 
such  copartnership,  shall  and  lawfully  may  be  com- 
menced, instituted,  and  prosecuted  against  any  one  or 
more  of  the  public  officers  nominated  as  aforesaid  £ir 
the  time  being  of  such  copartnership,  as  the  nominal 
defendant  for  and  on  behalf  of  such  copartnership." 
The  words  <^  shall  and  lawfully  may"  must  be  construed 
to  be  obligatory  and  mandatory,  and  in  no  other  way 
7  G.  4.  c.  46.     can  proceedings  be  had.     Then  the  I2tfa  secUon  goes 

on  to  provide,  ^'  That  all  and  every  judgment  and  judg- 
ments, decree  or  decrees^  which  shall  at  any  time  after 
the  passing  of  this  act  be  had  or  recovered  or  entered 
up  as  aforesaid,  in  any  acticm,  suit,  or  proceedings  in 
law  or  equity,  against  any  public  officer  of  any  such 
copartnership,  shall  have  the  like  effect  and  operation 
upon  and  against  the  property  of  such  copartnership, 
and  upon  and  against  the  property  of  every  such  mem- 
ber thereof  as  aforesaid,  as  if  such  judgment  or  judg- 
ments had  been  recovered  or  obtained   against  such 
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copartnership/'     This  shows  how  the  property  of  the         1839. 
company  is  to  be  reached.    Judgment  must  be  obtained, 
in  the  first  instance,  against  the  officer ;  and  then  sec-      Marston 
tion  13  enacts,  "  That  execution  upon  any  judgment  in  •"^ 

any  action  obtained  against  any  public  officer  for  the  Brooms. 
time  being  of  any  such  corporation  or  copartnership  the^matter 
carrying  on  the  business  of  banking  under  the  provisions  Marston. 
of  this  acty  whether  as  plaintiff  or  defendant,  may  be  "^  f  •  ^'  ^'  ^^ 
issued  against  any  member  or  members  for  the  time 
being  of  such  corporation  or  copartnership ;  and  that  in 
case  any  such  execution  against  any  member  or  mem- 
bers for  the  time  being  of  any  such  corporation  or  co- 
partnership shall  be  ineffectual  for  obtaining  payment 
and  satisfaction  of  the  amount  of  such  judgment,  it  shall 
be  lawful  for  the  party  or  parties  so  having  obtained 
judgment  against  such  public  officer  for  the  time  being 
to  issue  execution  against  any  person  or  persons  who 
was  or  were  a  member  or  members  of  such  corporation 
or  copartnership  at  the  time  when  the  contract  or  con- 
tracts or  engagement  or  engagements  in  which  such 
judgment  may  have  been  obtained  was  or  were  entered 
into,  or  became  a  member  at  any  time  before  such  con- 
tracts or  engagements  were  executed,  or  was  a  member 
at  the  time  of  the  judgment  obtained  :  provided  always, 
that  no  such  execution  as  last  mentioned  shall  be  issued 
without  leave  first  granted,  on  motion  in  open  court,  by 
the  court  in  which  such  judgment  shall  have  been 
obtained,  and  when  motion  shall  be  made  on  notice  to 
the  person  or  persons  sought  to  be  charged,  nor  after 
the  expiration  of  three  years  next  after  any  such  person 
or  persons  shall  have  ceased  to  be  a  member  or  mem- 
bers of  such  corporation  or  copartnership ;" — pointing 
out  how  the  property  of  individual  members  is  to  be 
made  liable.  But  until  judgment  is  obtained  against 
the  officer,  individual  property  cannot  be  resorted  to. 
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1839.        At  law  it  is  held,  that  it  can  only  be  inquired  if  the 
P'^y  f^^  whom  recovery  is  sought  was  a  partner  at 
Mabston      ^  date  of  the  judgment.     Extraordinary  remedies  and 
■^^       powers  being  given  by  the  7  Geo.  4k  c.  46.,  you  cannot 
Bsooiis.      superadd  to  them  the  remedies  and  powers  against  ordi- 
J^      naxy  partnerships  existent  before  die  statute.     If  this 
^iAssrov.     be  a  partnership  within  the  7  Geo.  4.  c.  46^  then  judg- 
ment must  be  obtained  before  a  debt  is  established  as 
against  an  individual  member,  and,  ergoy  before  it  can 
be  proved.     If  it  b  an  ordinary  partnership,  and  liable 
to  the  effect  of  the  6  Gea  4.  c.  16.  s.  62.,  then  it  must 
be  so  treated  throughout;  and  the  rule,  that  a  joint 
creditor  cannot  prove  under  a  separate   fiat  against 
one^  so  long  as  any  member  of  the  firm  remains  solvent, 
applies. 
6  G.  4.  e.  16;         Upon  the  second  point,  the  6  Geo.  4.  c.  16.  s.  62.  enacts, 

_    JS4- 

"  That  in  all  commissions  against  one  or  more  of  the 
partners  of  a  firm,  any  creditor  to  whom  the  bankrupt  or 
bankrupts  is  or  are  indebted,  jointly  with  the  other  part- 
ner or  partners  of  the  said  firm,  or  any  of  them,  shall  be 
entitled  to  prove  his  debt  under  such  commission  for  the 
purpose  only  of  voting  in  the  choice  of  assignees  under 
such  commission,  and  of  assenting  to  or  dissenting  from 
the  certificate  of  such  bankrupt  or  bankrupts,  or  of  either 
of  such  purposes;  but  such  creditor  shall  not  receive  any 
dividend  out  of  the  separate  estate  of  the  bankrupt  or 
bankrupts  until  all  the  separate  creditors  shall  have 
received  the  full  amount  of  their  respective  debts,  unless 
such  creditor  shall  be  a  petitioning  creditor  in  a  com- 
mission against  one  member  of  a  firm."  This  section 
clearly  applies  only  to  subsisting  partnerships;  it  i% 
<<  that  in  all  commissions  against  one  or  more  partners 
of  2LjirmJ*  But  we  say  that  by  reason  of  the  prior  sub- 
sisting bankruptcies  against  other  members  the  company 
as  a  firm  was  dissolved.     It  is  so  decided  in  ex  parU 
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Morris  in  the  matter  otDesonneaux  (a),  and  recognized         1839. 

as  law  in  ex  parte  Bauerman  in  the  matter  ofLomax.  (b)         

[^Sir  J.  Cross: — You  are  aware  that  in  Morri^s  case      Marston 
there  was  no  joint  property.     If  a  partnership  were  dis-  *"** 

solved  by  agreement,  and  one  member  became  bank-       Brooms. 
rupt,  would  it  not  still  be  a  subsisting  partnership  as  to  ^"  ^^  matter 
all  prior  contracts.]     It  would,  certainly,  as  to  all  prior      Marstok. 
contracts  ?    There  is,  however,  a  great  difference  between 
co*partners  and   co-contractors.     Equity  would  follow 
the  assets  as  to  prior  contracts ;  but  because  the  bank- 
ruptcy of  one  member  is  ipso  facto  a  dissolution,  it  would 
not  be  an  existing  partnership  for  the  purposes  of  the 
62d  section. 

As  to  the  third  point,  we  contend  that  the  deposition 
of  debt  by  Mr.  IVhittenbury  is  bad  in  two  respects;  1st, 
that  it  does  not  show  that  notice  of  the  dishonour  was 
given  to  the  company,  who  were  not  parties  to  the  bill 
otherwise  than  as  indorsers ;  and,  2dly,  that  it  states  that 
this  bankrupt  was  indebted,  together  with  certain  other 
persons,  whose  names  were  enumerated  in  the  return  to 
the  stamp  office ;  some  of  them  had  become  bankrupts, 
and  consequently  not  they,  but  their  assignees  and  estate, 
were  indebted ;  so  that  the  deposition  is  both  defective 
and  false.  As  observed  by  one  of  your  Honours  in  ex 
parte  Hall  (c),  **  it  is  not  enough  now  to  prove  the 
necessary  facts,  but  they  must  appear  on  the  face  of  the 
affidavit;  and  therefore,  although  in  fact  notice  may  have 
been  given,  yet  it  is  necessary  the  deposition  should  show 
that  fact  on  the  face  of  it." 

Lastly,  with  regard  to  the  choice  of  assignees,  we  say 
it  is  defective,  because  if  you  allow  the  joint  creditor  to 
prove  it  can  only  be  under  the  law  as  applicable  to  ordi- 


(fl)  Mont.  818.  (b)  Ante,  p.  569 ;  5  Dea.  47«. 

(c)  Ante,  428,  429,  430.  ^ 

Vol.  I.  Q  8 
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1889.  nary  partnerahips,  and  then  the  17th  section  directs  that 

the  same  assignees  shall  be  chosen  as  those  in  an  existing 

Mabston  ^^^  against  other  members.     But  we  do  not  wish  to  press 

*"^  that  objection,  because  power  is  given  to. the  Lord  Chan- 

Bboome.  cellor  to  order  the  proceedings  to  be  carried  on  under 

In  thc^  matter  ^^^  ^^.^^^  separate  fiat. 

Mabston. 

Mr.  Swanston  and  Mr.  Archboldy  for  the  respondent, 
Mr.  Whittenbury^  were  not  called  on  to  argue  the  case* 

Sir  John  Cross : — 
TheeriUof  This   case  shows   in   a  very  strong   light   the  evils 

banking  com-  to  which  these  modern  joint  stock  companies  give  rise 
nrdsoertifiaites  ^  ^^®  unfortunate  persons  who  become  shareholders.  It 
of  individual  points  out  to  US  that  the  old  law  prohibiting  such  specu- 
caaeofbank-  lations  was  most  Wise.  That  law  is  so  old  that  the 
^ptcy,  pointed  reasons  for  its  introduction  have  long  since  been  for- 
gotten, and  it  is  not  till  it  is  broken  down  and  repealed 
that  all  the  evils  which  gave  rise  to  it  formerly,  recur  to 
us  with  their  original  force,  and  become  apparent.  Here 
is  evidence  that  many  shareholders  in  this  bank  have 
severally  become  bankrupt ;  and  as  the  creditors  of  the 
bank  have  a  controlling  power  over  their  several  certifi- 
cates, many  may  be  unable  to  obtain  them,  owing  to  the 
physical  difficulty  of  obtaining  the  requisite  signatures 
from  their  very  number.  Now  this  petition  prays  that 
the  proof  by  Mr.  Whittenbury  of  a  joint  debt  due  from 
the  company  against  the  separate  estate  of  this  bankrupt 
may  be  expunged,  and  that  the  choice  of  assignees  which 
ensued  from  the  admission  of  that  proof  may  be  vacated. 
In  support  of  the  petition  several  points  have  been 
made.  It  is^  said  this  is  not  a  partnership  within  the 
meaning  and  operation  of  the  6  Geo.  4.  c.  16.  s.  G2,y 
because  it  is  a  banking  company  under  the  special  pro- 
visions of  the  7  Geo.  4.  c.  46.,  and  by  the  construction 
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of  those  provisions  excluded  from  the  62d  section.     But  1839. 

I  can  see  no  difference   between   this   and  any  other         

partnership.     By  the  general  law,  if  a  creditor  wishes  to  Marston 

proceed  a<minst  a  partnership  he  must  sue  all  its  mem-  ^"^  , 

^  ^^  r  '^  ex  parte 

bers  by  name,  but  cannot  touch  the  property  of  any  Broome. 
individual  of  the  firm  till  be  has  obtained  judgment  ^"  the^^n^a^cr 
against  all.  The  7  Geo.  4.  says  that  these  companies^  Marstok. 
instead  of  being  sued  thus  collectively,  shall  be  sued  in 
the  name  of  their  public  officer,  and  when  judgment  is 
obtained  against  him  you  may  take  the  property  of  all 
or  any  member.  This  is  precisely  as  though  all  were 
sued  under  the  general  law.  The  two  cases  are  parallel. 
The  act  only  places  the  registered  officer  in  the  place  of 
each  partner,  and  saves  the  trouble  of  suing  them  col* 
lectively.  How  then  stands  the  law  of  bankruptcy  as  to 
partnerships?  You  cannot  touch  the  property  till  judg- 
ment obtained.  But  for  this  purpose  a  fiat  is  a  statu- 
tory execution,  and  immediately  on  its  issuing  that 
execution  is  thereby  levied,  and  the  effects  get  into  the 
hands  of  the  creditors;  and  though  in  bankruptcy  a 
joint  creditor  cannot  touch  the  separate  estate  till  a  sur- 
plus arises  after  payment  of  all  the  separate  creditors, 
the  6  Geo.  4.  c.  16.  s.  62.  gives  express  power  to  go  in 
to  prove,  for  the  purpose  of  voting  in  the  choice  of 
assignees,  and  controlling  the  certificate. 

In  the  next  place,  it  is  said  that  the  62d  section 
applies  only  to  subsisting  firms,  and  that  this  is  not  such, 
owing  to  the  prior  death  and  bankruptcy  of  some  of  its 
members.  It  is  said  that  the  Vice  Chancellor  has  thus 
decided  in  the  case  of  ex  parte  Morris  in  the  matter  of 
Desormeaux  {flYj  but  the  expression  there  used  is  very 
equivocal.  As  a  general  rule,  every  partnership  is  dis- 
solved by  bankruptcy ;  but  these  banking  companies  are 

{a)  Supra^  572. 
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I8S9.        peculiarly  subsisting,   notwithstanding  any  individuals 
' become  bankrupts ;  they  exist  in  perpetuity  by  the  very 

Marbton      mode  in  which  the  7  Geo.  4.  treats  them.     They  are 
and  gygp  varying  in  their  component  members,  but  still  there 

Broome.      is  the  company  subsisting  just  like  a  corporation.     For 
In  the^  matter  ^j^jg  purpose,  at  least,  they  subsist  until  all  their  accounts 

Marston.  are  wound  up;  otherwise,  upon  the  sale  of  any  share 
upon  the  death  or  bankruptcy  of  any  member,  the  con- 
cern would  be  closed.  But  the  same  body  go  on 
under  the  same  name^  without  interruption  from  these 
accidents. 

Again,  it  is  said  the  debt  should  be  expunged,  because 
the  deposition  was  defective,  in  not  setting  forth  that 
which  is  a  fact,  that  notice  of  the  dishonour  was  given  to 
the  company.  This  is  an  argument  siriciissimi  juris. 
I  do  not  think  the  commissioners  are  bound  by  the  strict 
rules  of  evidence  in  the  admission  of  proofs,  and  I  oon«- 
ceive  that  if  the  creditor  had  pledged  his  belief^  extra 
the  deposition,  that  notice  of  dishonour  had  been  given, 
provided  that  turns  out  to  be  the  truti),  the  commissioner 
is  justified  in  allowing  him  to  prove;  and  I  am  inclined 
to  doubt  this  petitioner's  right  to  contest  the  proof  on 
the  question  of  the  natui'e  of  evidence  received  by  the 
commissioner,  unless  he  can  show  that  under  any  cir^ 
cumstances  the  proof  was  inadmissible.  As  to  the  fourth 
point  taken,  I  consider  it  abandoned,  and  need  say 
nothhig  about  it.  Upon  the  whole  view  of  this  case  I 
can  see  no  grounds  to  justify  the  expunging  this  proof^ 
and  therefore  the  petition  must  be  dismissed. 

Sir  G.Rose: — 

The  fate  of  these  two  petitions  is  so  obvious,  that  I 
should  not  think  it  necessary  to  say  one  word  beyond 
granting  the  second  and  dismissing  the  first,  were  it  not 
for  the  respect  I  feel  for  the  counsel  who  have  been 
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beard  upon  the  latter.     As  to  the  petition  of  the  assignees        1889. 

under  this  fiat,  we  have  merely  to  say  they  must  take  the        ^ 

order  for  delivery  up  of  the  proceedings;  but  it  will  go  Mabbton 
without  costs,  as  none  are  prayed.     As  to  the  first  peti-  ^^^ 

.  ex  parte 

tion  ofCActrles  Marston,  praymg  to  remove  the  assignees,       B&oohb. 

the  expunging  the  debt,  and  consequent  reduction  of  the  matter 

proof,  will  not  necessarily  have  the  effect  of  rendering      Maestom. 

any  change  in  the  choice  of  assignees  requisite*     It  has 

been  decided  by  this  Court  (a),  that  if  the  proof  were 

expunged  on  the  ground  of  the  informality  of  the  depo^ 

sition  (which  however  I  do  not  consider  defective),  it 

would  not  affect  the  question  of  the  removal  of  the 

present  assignees.     I  consider  it  quite  competent  to  this 

creditor  to  prove,  as  the  law  now  stands,  against  this 

bankrupt  as  a  partner,  the  7  Geo.  4.  only  altering  the 

law  in  giving  more  extensive  and  additional  remedies  in 

cases  of  joint  stock  banks.     The  dissolution,  such  as  it 

was,  by  the  prior  bankruptcies,  has  not  the  effect  which 

has  been  contended  for.     With  regard  to  the  case  of 

ex  parte  Mania  (6),  I  cannot  take  the  same  view  of  it 

as  that  to  which  the  argument  has  been  pressed.     There 

the  debtors  were  the  five  grantors  of  an  annuity;  they 

were  totally  unconnected,  except  in  that  transaction ;  and 

there  never  was  any  joint  estate.     They  were  mere  joint 

contractors,  and  not  partners ;  and  the  decision  turned 

more  on  the  question,  what  was  legal  solvency,  than  any 

thing  else. 

I  never  understood  that  case,  or  any  other,  to  decide 
that  partnerships  were  dissolved  to  the  extent  contended 
for  by  death  or  bankruptcy,  but  that  it  merely  applied 
to  joint  contracts,  and  a  wide  distinction  has  been  always 
drawn  between  joint  contracts  and  partnerships  for 
general  or  limited  purposes.     Ordinarily  speaking,  death 

\a)  Ex  parte  MUner,  3  Dea.  ^  Ch.  235.  (6)  Supta,  572. 
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1839. 

Ejp  parte 
Marston 

and 

ex  parte 

Broome. 

In  the  matter 

of 

Marston. 


The  cTils  of 
joint  stock 
iMnks. 


or  bankruptcy  dissolves  a  firm,  but  for  many  purposes 
It  still  subsists.  In  the  case  of  death  the  executors  go 
on,  and  in  the  case  of  bankruptcy  the  assignees;  they 
proceed  in  winding  up  the  accounts  and  dealing  with  the 
assets ;  and  bankruptcy  is  not  a  total  dissolution  till  all 
the  affairs  are  wonnd  up ;  and  the  partnership  still  sub- 
sists to  the  extent  of  giving  creditors  the  right  of  proof 
for  the  purposes  mentioned  in  the  62d  section,  and  to 
have  an  order  to  keep  distinct  accounts  of  the  joint  and 
separate  estate. 

I  readily  concur  with  my  learned  colleague  in  his 
observations  on  the  evils  of  these  joint  stock  banking 
companies.  The  controul  which  joint  creditors  have 
over  the  certificates  of  individual  members  becoming 
bankrupt  ought  to  serve  as  a  warning  to  traders  to  deter 
them  from  embarking  in  such  speculations. 


Petition  dismissed  with  costs. 


Ex  parte  RICHARD  LAW  in  the  matter  of  WIL- 
LIAM HAGUE,  SAMUEL  HAGUE,  and  WIL- 
LIAM  SHATWELL. 

1  HIS  was  a  petition  by  Richard  Law^  as  the  regis- 
tered officer   of  the   Imperial   Bank  of  England,   for 


C.  of  R. 

Feb.  IT, 
1840. 

A  joint  atoek 
l»nk«  by  their 
registered 
officer,  held  to 
have  a  right  to 

the^oi^^ate   lil>erty  to  prove  against  the  joint  estate  of  llie  three 

c  iilt^' '  'h  **  bankrupts. 

j9.  and  c.  were  The  three  bankrupts  carried   on  business  together, 

bank,  and  Uiere  fVilliam  ShoitceU    also   traded    on    his   own   account, 

Tth^bi^"  and  the  two  Haguea  also  carried  on  another  business 

paid,  who  might  jointly, 
also  prore  for 

the  purposes  of  6  Geo.  4.  c.  16.  s.  62.  against  the  separate  estates  o(  B,  and  C.  respectively. 
Proofs  between  partners  are  never  governed  by  reasoning  founded  on  probability  of 
surplus ;  that  is  not  dealt  with  till  it  arises. — Per  Sir  G*  Rose, 


and  another. 
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The  two  Hagues  were  also  shareholders  in  the  Impe-        1840. 
rial  Bank|  which  was  established  under  the  7  Geo.  4. 

Ex  parte 
c*  46.  Law. 

On  the  27th  September  1839  a  fiat  issued  against  ^"  the^  matter 
the  three  bankrupts,  and  they  were  then  indebted  to       Hague 
the  Imperial  Bank  on  their  banking  account  to  the 
extent  of  2,377/.  5«.  9rf. 

The  bank  applied  to  prove,  but  the  commissioners 
rejected  the  proof,  on  the  ground,  that  the  two 
Magues  were  partners  and  shareholders  in  the  Imperial 
Bank. 

Mr.  Swanston  in  support  of  the  petition  after  stating 
the  facts,  was  stopped  by  the  Court. 

Mr.  Anderdon  : — Tiie  Imperial  Bank  has  long  since 
notoriously  stopped  payment  (a),  leaving  many  of  its 
debts  unpaid ;  and  it  would  be  contrary  to  all  principle, 
as  long  as  that  is  the  case,  to  allow  one  partner  to  prove 
against  another.  It  is  established  that  a  partner  cannot 
prove  or  claim  in  competition  with  the  creditors  of  the 
firm  or  with  the  separate  creditors,  until  the  joint 
creditors  are  all  paid,  {b)  Here  the  petitioner  seeks  to 
prove  as  the  officer  of  the  bank,  but  not  under  ordi- 
nary circumstances.  One  set  of  insolvent  partners 
are  proving  against  another  set  of  partners,  who 
have  become  bankrupt  without  having  paid  the  joint 
debts. 

Sir  George  Base: — There  is  no  point  about  the 
character  in  which  the  petitioner  applies.  The  act  of 
7  Geo.  4.  only  ended  the  necessity  of  an  order  to 
enable  one  person  to  prove  on  behalf  of  many  jointly 

(a)  It  stopped  in  April  1839.    See  ex  parte  Alarston,  ante,  p.  576. 
{b)  Sec  1  Mont,  c^-  Ai/r.  B.  L.,  p.  1 94. 

Q  Q  4 


and  another. 
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1840.        interested.     There  is  no  doubt  as  to  the  rule  }'0U  allude 
_  to,  but  it  does  not  apply  in  this  case,  because  the  peti* 

Ex  parle  rr  J  ^  r 

Law,         tioner  is  not  seeking  to  prove  against  the  two  Hoffuetif 
lo  the  matter  ^^  members  of  the  company,  but  against  them  joindy 
Hague        with  a  third  person  who  is  not  a  member;  that  makes 
all  the  difference.     Some  question  might  be  raised  as  to 
the  payment  of  the  dividends,  and  then  the  Court  might 
make  some  protective  and  qualifying  order. 

Mr.  Anderdon : — The  Court  has  decided  in  ex  parte 
Marston  (a),  that  each  individual  creditor  of  a  joint 
stock  banking  company  might,  under  the  6  GeOi  4. 
c.  16.  8. 62.,  prove  the  debt  due  to  him  by  the  company 
against  each  member  of  it;  that  is,  in  this  case  against 
the  separate  estates  of  the  two  Hagtws :  such  I  take  to 
be  the  effect  of  that  judgment.  If  that  be  so,  as  the 
portion  of  surplus  of  the  joint  estate  of  these  three 
bankrupts  which  would  belong  to  each  of  the  two 
HagueSy  and  the  surplus  of  their  separate  estates,  wouM 
go  to  such  joint  creditors  of  the  company  as,  on  die 
authority  of  ex  parte  Marston^  might  prove,  it  would  to 
that  extent  relieve  the  company ;  and  if  you  give  to  the 
company  likewise,  while  its  debts  are  unpaid,  a  right 
to  prove,  it  will  give  the  latter  also  a  right  against  that 
surplus,  and  in  effect  amount  to  double  proof.  The 
bank  would  then  enter  directly  into  competition  with 
the  general  creditors,  whilst  the  unsatisfied  creditors 
of  the  bank  would  be  carrying  away  such  surplus  from 
the  general  creditors,  to  the  manifest  prejudice  of  the 
general  creditors  of  the  three. 

Then  there  is  no  security  that  the  dividends  upon 
such  proof  of  the  bank,  if  admitted,  would  be  properly 
applied  in  diminution  of  those  outstanding  engagements 

(a)  Ante,  p.  586. 
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upon  wbicb  such  separate  proofs  would  be  founded;  1840. 

and,  consequendy,  supposing  the  commissioners  were  not  — — 

justified  in  excluding  the  formal  proof  of  the  bank,  the  Law. 

case  requires  that  some  guard  ought  to  be  put  upon  the  ^^  '^®  matter 

dividends  upon  such  proof,  in  order  to  secure  the  due  Hague 

application  thereof  for  the  protection  of  the  creditors  at  ^^  another. 
large  with  reference  to  these  equities. 

Mr.  Swanston  was  not  called  on  to  reply. 

Sir  Jokn  Cross  :*^It  is  not  questioned  that  the  bank- 
ing company  are  creditors  of  the  three  bankrupts  to  the 
amount  of  2,0002.  and  upwards,  nor  that  it  is  a  joint 
debt  of  those  persons.  As  such  creditors  the  company 
applied  to  the  commissioners  to  prove,  but  were  rejected, 
on  the  ground  that  two  of  the  bankrupts  were  share- 
holders in  the  banking  firm.  It  is  virtually  admitted 
by  the  respondents  counsel  that  that  was  an  insufficient 
reason  to  reject  the  proof;  because  under  the  ]  &  2 
Vict.  c.  96.  the  public  registered  officer  of  the  com- 
pany, is  empowered  to  make  such  proof  against  any 
individual  members  of  the  company  as  though  he  were 
no  partner,  but  a  mere  stranger  indebted  to  the  pom- 
pany ;  and  I  am  of  opinion  that  the  commissioners  were 
in  error,  in  rejecting  the  proof  upon  this  ground.  But 
then  it  is  said,  that  inasmuch  as  there  are  creditors  of 
the  company  still  unpaid,  those  creditors  would  have  a 
right  of  proof  against  the  two  Hagues  as  individual 
members  of  that  company,  according  to  the  case  of 
ex  parte  Marston  (a) ;  and  if  the  company  also  were 
allcMnred  to  prove,  a  species  of  double  proof  would  ensue* 
But  that  authority  is  inapplicable  in  the  present  case : 
all  which  that  case  decided  was,  that  joint  creditors  of  a 

(a)  ArUCy  p.  576. 


and  another. 
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•1jB40.        banking  firm  had  a  right  to  prove  against  an  individual 
'  member  of  it,  for  the  purpose  of  voting  and  controlling 

Law.  the  certificate  onder  the  6  Geo.  4.  c.l6.  s.62.  In  the 
lo  the  matter  present  case  tlie  proof  sought  to  be  established  is  not 
Hague  against  the  separate  estates  of  tlie  two  individual  mem- 
bers alone,  but  against  the  joint  estate  of  them  and  a 
third  party  who  is  not  a  member  of  the  company ;  and 
I  am  of  opinion  that  the  proof  was  improperly  rejected, 
and  must  now  be  admitted  against  the  joint  estate  of  the 
three  bankrupts. 

Sir  George  Rose  (a) : — The  proof  which  it  is  the  object 
of  this  petition  to  place  upon  the  preceedings  has  been 
rejected  by  the  commissioners  upon  grounds  so  utterly 
at  variance  with  the  established  law  in  bankruptcy  that, 
were  it  not  from  respect  to  Mr.  Anderdon^  who  has 
argued  the  contrary  proposition  with  an  earnestness 
and  a  confidence  that  induces  me  to  think  that  he  feels 
he  is  ri^t,  I  should  not  consider  it  necessary  to  make 
any  observations.  It  is  as  well,  therefore,  to  begin  by 
displacing  all  reliance  upon  the  authority  of  ex  parte 
'  Marstony  which  appears  to  have  been  pressed  upon  the 
commissioner,  as  here  again  upon  us ;  and  at  once  to 
•say,  that  that  decision  has  been  entirely  misconceived. 
It  may  be  as  well  also  to  add,  that  the  act  of  parlia- 
ment (ft),  which  it  has  been  contended  does  not  autho- 
rize the  officer  of  the  joint  stock  bank  to  prove  on  their 
behalf,  lias  nothing  in  the  world  to  do  in  this  case, 
beyond  a  mere  matter  of  form;  indeed  hardly  that.  For 
if  there  had  not  been  this  officer,  under  the  authority  of 
the  act,  the  commissioners  would  not,  I  think,  have 
been  right  in  hesitating  to  admit  any  one  of  the  mem- 

(a)  The  reporters  were  favoured  by  a  written  judgment  from  Sir 
G.  Rote.  {b)  7  O.  4.  c.  46. 
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bers  of  this  joint  stock  compaity  to  prove  for  aikl  oti         1640. 

behalf  of  the  firm ;  and  at  all  events  an  order  nvould,         

as  a  matter  of  course,  have  permitted   one  of  these         Law. 
parties  so  to  prove  on  behalf  of  the  whole.    All  that  the  ^"  **®  mattw 
act  of  parliament  has  done  is  to  have  rendered  such  an        Haous 
order  unnec«»ary.    Now  the  state  of  the  case  is  shortly    »«'-*"• 
this : — The  two  Hiigues  were  respectively  proprietors  of 
shares  in  this  joint  stock  company,  and  as  such  conse- 
quently partners  in  it;  they  carried  on  also  business  in 
partnership   together;    they   also   carried   on    another 
business  in  copartnership  with  Shatwell.     This  latter 
copartnei*ship  of  the  three  was  at  the  bankruptcy  in- 
debted to  the  joint  stock  banking  company  in  which,  as 
has  been  already  said,  the  two  Hagues  were  holders  of 
shares.     Why  is  not  this  debt  to  be  proved  against  the 
estate  of  the  three  ?  Because  it  is  said  that  this  joint  stock 
banking  company  is  insolvent ;  that  all  the  joint  cre- 
ditors of  this  banking  concern  have  a  right  to  prove 
against  the  separate  estates  of  each  of   the  Haguea 
respectively ;  that  ex  parte  Marston  is  an  authority  for 
that  proposition  ;  that  inasmuch  as  if  there  be  a  surplus 
of  the  joint  estate  of  Hague,  Hague,  and  ShatweU,  that 
surplus  would  belong  to  the  separate  estates  of  eadi  of 
the  Hagues  respectively ;  and  that,  therefore,  if  the  joint 
stock  bank  which  includes  the  Haguea  be  suffered  to 
prove  against  the  estate  of  the  three,  which  includes 
also  the  two  Hagues  with  Shatwelf^  to  the  extent  of  the 
dividend  upon  that  proof,  they  will  pro  tanto  diminish 
the    surplus  which    might    be   apportionable    to    the 
separate  estates  of  the  Hagues.     But,  in  the  first  place, 
nothing  can  be  more  extravagantly  erroneous  than  the 
supposition  that  the  joint  creditors  of  the    bank  are 
admissible  as  creditors  against  the  estates  of  the  Hagues, 
or  of  either  of  thom ;  and  fiu"ther,  if  it  were  so,  that  cir- 
■^cumstance  would  not  have  the  least  influence  against 
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1840*        the  admission  of  the  proof  of  the  bank  against  the  estate 

'        of  the  Hagues  and  ShcUwett. 

Law.  The  only  question  that  arises  when  a  proof  is  ten* 

la  the  matter  Jered  against  parties,  some  one  or  more  of  whom  are  in 

Hague        partnership   with  the  persons  tendering  the  proof,  is 

an   aoot  cr,    ^j^.^ . — j^  ^j^^  estate  against  which  the  claim  is  directed 

the  fund  for  payment  of  creditors  to  whom  the  claimant 

is  liable  jointly  with  the  person  against  whom  he  so 

seeks  to  prove.     If  it  be  so  the  proof  is  inadmissible. 

Now  here  in  what  manner  is  the  bank  in  this  case  liable 

with  the  firm  of  the  three  to  the  creditors  of  the  three? 

The  bank  are  not  proving  against  the  separate  estates 

of  any  of  these  three  persons^  but  against  their  joint 

estate.    But  then  it  is  said  that  in  the  event  of  a  surplus 

such  proof  will,  to  the  extent  of  the  dividend,  diminish 

the  proportion  of  surplus,  which  would  otherwise  be 

Prooft  between    Carried  over  to  the  separate  estates  respectively.     Now 

neirer^Tenied    ^  ^^  ^^^*  ^^  ^^  *"  universal  rule  that  proofs  are  never 

f  ^  '^?"*'**»i     governed  by  any  reasoning  founded  on  possible  or  even 

probability  of      probable  surplus;  the  wholc  law  and  administration  in 

noc'deiiU  with"  bankruptcy  proceeds  upon  deficiency.     The  supposition 

till  it  ariMB.        q{  surplus  IS  not  excluded,  but   it   is  not  dealt  with 

before  it  arises  ;  and  when  it  arises  it  comes  into  exist- 
ence subject  to  the  equities  between  the  estates  upon 
the  taking  of  all  the  accounts^  and  controlled  by  the 
interests  of  all  the  parties,  and  by  their  interests  only, 
in  the  actual  surplus  ascertained.  It  will  be  found  that 
the  equities  of  estates^  even  in  regard  to  surplus,  are  in 
fact  much  more  conveniently  protected  and  dealt  with 
in  the  administration  of  assets  as  the  proof  happens  to 
fall  upon  any  estate  in  particular  at  the  time  of  making 
it;  but  if  it  were  not  so  the  delay  which  must  arise  in 
arranging,  and  the  want  of  means  and  machinery  for 
duly  arranging  all  these  equities  (take,  as  in  this  case, 
some  partners  who  are  not  bankrupt)  would  make  it 


CASES  IN  BANKRUPTCY.  697 

impracticable  to  regulate  proof  by  any  such  refinement         1840. 
For  example^  in  this  case: — Suppose  a  surplus  of  the 
estate  of  the  three,  yon  cannot  arrive  at  what  is  the  Law. 

proportion  of  tlie  Hagues  or  either  of  them    without  '"  ^^^  matter 
taking  the  partnership  accounts  as  between  themselves,        Hague 
an  operation  not  properly  within  the  province  of  bank-     °"   ®"*^*  ^" 
ruptcy,  nor  intended  for  it,  and  with  which  the  creditors 
have  nothing  to  do,  nor  ought  to  be  embarrassed  by. 
But  a  very  few  words  will  I  think  show  that  the  equity 
which  is  imagined  to  arise  from  a  supposed  surplus  is 
much  more  conveniently  worked  out  through  the  means 
of  proof.     Now  in  this  case  the  creditors  of  the  bank, 
who  in  regard  that  the  Hagues  are  members  of  the 
bank  are  also  creditors  of  the  Hagues  as  such,  have  no 
right  to  prove  against  the  estates  of  either  the  Hagues 
for  the  purpose  of  taking  dividends  out  of  the  estates 
of  the  Hagues.     They  have  no  such  right.    They  are 
entitled  to  have  an  order  to  keep  distinct  accounts  of 
the  joint  and  separate  estates  of  the  Hagues^  to  prove 
for  the  purpose  of  voting  in   the  choice  of  assignees  j 
because  as  the  joint  estate  of  Hagues  in  the  bank  may 
be  more  or  less  administered  by  such  assignees  under 
the  order  for  distinct  accounts,  they  are  interested  in 
the  choice  of  assignees,  and  as  the  Hagues  are  released 
from  debts  as  well  joint  as  separate  by  their  certificate 
they   are  entitled   to  a   vote  against  it.     If  ex^  parte  Exjyarte 
Marsion  is  supposed  to  have  decided  more  than  this  it  p.  576)  com/' 
has  decided  what  is  not  law;  but  it  will  be  found  that  "«"*«<*  o°- 
more  than  this  it  has  exclusively  and  specifically  ex- 
cluded.    Now  when  the  bank  have  proved  against  the 
thi'ee  (the  Hagues  and  Shafwell)    the  dividend  upon 
that  proof  forms  part  of  and  goes  into  that  joint  estate 
which  under  the  joint  order  is  the  fund  to  which  the 
creditors  of  the  bank  are  at  liberty  to  resort,  or  is  pay- 
able to  the  bank,  the  solvent  members  of  which  are 
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1840.        still  responsible  for  all  the  debts.     With  these  obser- 
vations I  have  only  to  express  my  opinion  that  there  is 
no  ground  for  resisting  this  proof;  but  as  there  seems 
In  the  matter  ^  y^^y^  ^^^^^  ^^  honest    misunderstanding  of  the  law 

there  must  be  no  costs.     The  assignees  will  of  course 
take  theirs  out  of  the  estate. 

The  Court  directed  that  the  question  of  proof 
should  go  back  to  the  commissioners,*  with  an 
intimation  that  the  petitioners  were  entitled  to 
prove  against  the  estate  of  the  three. 


Ex  parte 
Law. 


Hague 
and  another. 


C.  of  R- 

Nov.  6, 

1839. 

On  petition  to 
deelara  baok- 
nipt  a  trustee, 
and  for  convey- 
ance of  mort- 
gaged premiteSy 
neither  the  as- 
iignees,  bank- 
rupt, nor  heir 
of  mortgagor 
need  be  senred. 
Being  aerred, 
the  petitioner 
must  pay  their 
coats. 


Ex  parte  GEORGE  SMITH  and  JOSEPH  TIB- 
BETTS.  — In  the  matter  of  THOMAS  LANE 
PARKER. 

1  HIS  was  a  petition  praying,  as  against  the  assignees, 
that  the  bankrupt  might  be  declared  trustee  of  certain 
mortgaged  premises  for  the  petitioners,  as  executors  of 
JTumas  Askey  deceased,  and  that  all  proper  parties 
might  join  in  the  conveyance. 

The  assignees  and  bankrupt,  and  the  heir  of  the  de- 
ceased mortgagor,  had  been  served  with  the  petition. 

Mr.  Webster  for  the  petitioners. 

Mr.  PuHefi  for  the  assignees  and  the  bankrupt. 

Mr.  E.  Chitty  for  the  heir  of  the  mortgagor. 

Per  Curiam :  —  Take  the  order,  but  the   petitioner 

must  pay  the  costs  of  bringing  the  several  parties  before 

the  court.     They  need  not  have  been  served  5  the  order 

of  the  court,  which  is  quite  of  course,  would  have  made 

a  good  title. 

Ordered  accordingly. 
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JBrparfcPHILLlS  YOUNG  and  JOSEPH  YOUNG.      C.  of  R. 
—  In  the  matter  of  ELIZABETH  GOWEN  and      Nov.  6, 
ARTHUR  SHANKS.  ^ 

If  eoiiiisel  an- 

_  dertake  to  say 

In  this  case  a  petition  was  presented,  claiming  to  be  ^*^tfl"^^*^-i 

entitled  to  security  for  a  joint  debt  upon  the  joint  pro-  not  haTe  acted 

perty  of  the  bankrupts  and  the  separate  property  of  one  udcing  the  opU 

of  them,  and  the  CJourt  entertained  no  doubt  but  that  ^^^^!l^ 

its  extent  was  as  the  petitioners  insisted.  t^«  Court  will 

*  not  give  ooiCa 


Mr.  Swanston  for  the  petitioners. 
Mr.  Bethell  for  the  assignees. 

Sir  George  Hose : — Why  did  the  assignees,  on  so  clear 
a  case,  bring  the  parties  here  ?  Ought  they  not  to  pay 
the  costs  ? 

Mr.  Bethell :  —  I  should  not  have  advised  any  trustee 
to  part  with  money,  circumstanced  as  this  is,  without  the 
advice  and  sanction  of  the  Court. 


Per  Curiam : — As  you  state  that  to  have  been  your 
opinion  we  cannot  give  costs  against  you. 

Ordered,  each  party  taking  his  costs  out  of  his 
estate. 


against  them. 
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C.  of  R. 
1839. 


Ex  parte  ANDREW  CALDECOTT  and  the  general 
body  of  creditors.— In  the  matter  of  JOHN  HEATH 
and  EDWIN  HEATH,  bankrupts. 


drapers  at  Totness,  Devonshire,  on  the  29th  October 
1838;  the  petitioning  creditor  heing  Samuel  Heath  of 
Totness,  blacksmith,  their  father.  The  debts  due  at  the 
time  of  the  bankruptcy  amounted  to  2,329/.  8&,  in- 


A  fiat  cannot  be 

superseded  on 

the  mere  ground   ril 

of  concert;  but,    1  HIS  was  a  petition  to  annul  a  fiat^  on  the  ground  of 

jecia,  a  fraudu*  ^        «  ^        i    /   \ 

lent  fiat,  at  the    concert  and  fraud,  {a) 

instance  of  die         ^  fl^^  issued  affainst  the   above-named   bankrupts, 

bankrupt,  where  °  '^ 

there  are  no 

assets  to  divide. 

A  petitioning 

creditor's  debt, 

made  up  of  a 

sum  paid  in 

ofa  bill,  and  the  eluding  the  debt  of  510/.  alleged  to  be  due  by  them  to 

JStkC'anrih^"  *®^^  ^^^^^^  5  ^'^®  ^^^^  ^^^  ^®  ^^^  petitioners  and  other 
bill  being  in  the  London  Creditors  making  up  the  residue.     The  assets 

hands  of  an  ad-  "^      * 

verse  holder,  amounted  to  180/.  only,  80/,  of  which  were  considered 
Asdffnee  under  ^  ^^'^  ^^^  doubtful,  nor  were  there  any  stock  in  trade 
a  fiat  superseded  or  Other  eflFects.     On  the  22d  August  1838  two  of  the 

for  fraud  cannot  ..  .i-i  f  i^r 

have  his  costs  of  petitioners  received  a  letter  from  a  Mr.  Windeatt^  then 
the  petUkin^g  acting  as  Solicitor  for  the  bankrupts,  stating  they  had 
creditor.  j^jj  ^||gjj.  affairs  before  them,  and  offering  a  composition 

of  6«.  in  the  pound  to  the  last-mentioned  petitioners 
and  other  London  creditors.  The  London  creditors 
held  a  meeting,  and  in  consequence  sent  an  agent  down 
to  examine  into  the  bankrupts'  affairs  and  report  thereon. 


(a)  Mere  concert  is  not  suffi- 
cient; but  the  words  of  the 
1  &  2  W.  4.  c.  5S,  B.  42.  are,— 
**  And  be  it  enacted.  That  from 
and  after  the  passing  of  this  act 
no  commission  of  bankrupt  shall 
be  superseded,  nor  any  fiat  an- 
nulled, nor  any  adjudication  re- 
versed, by  reason  only  that  the 
commission,  fiat,  or  adjudication 


has  been  concerted  by  and  be- 
tween the  petitioning  creditor, 
his  solicitor  or  agent,  or  any  of 
them,  and  the  bankrupt,  his  soli- 
citor or  agent,  or  any  of  them, 
save  and  except  where  any  peti- 
tion to  supersede  a  commission 
for  any  such  cause  shall  have  been 
already  presented  and  shall  be 
now  pending." 
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On   the  3d  September   1838  John  HecOh  convened  a        1839. 
meeiinsf  in  London  of  their  London  creditors,  and  a<Tain      „ 

^  .  .  .  '^  Ex  parte 

offered  the  composition  of  6«.  in  the  pound,  and  stated     Caldecott 

there  was  at  that  time  an  execution  on  the  premises  in*^he*m  tter 
fiar  450/.,  but  that  if  the  composition  were  accepted  of 

the  execution  creditor  would  withdraw.  In  conse-  and  another. 
quence  of  the  unfavourable  report  of  their  agent,  the 
creditors  at  that  meeting  refused  to  accept  this  offer, 
and  pressed  that  the  bankrupts  should  assign  all  tlieir 
estate  and  effects  in  trust  ibr  the  creditors,  as  to  which 
John  Heath  said  be  would  consult  a  friend,  for  which 
purpose  he  left  the  room,  but  never  returned,  but 
quitted  London  the  same  night,  witliout  giving  any 
reply.  The  execution  referred  to  was  levied  at  the  suit 
of  James  PuUin^  the  brother-in*law  of  tlie  bankrupts, 
and  Richard  Heathy  their  brother,  as  trustees  under  the 
marriage  settlement  of  John  Heath  with  James  PuUin^s 
sister,  for  the  alleged  debt  of  400£,  on  John  and  Edwin 
HeaiKs  joint  bond ;  the  action  on  which  it  was  founded 
being  by  writ  of  summons  served  on  the  bankrupts  in 
July  1838,  and,  by  their  suffering  judgment  to  go  by 
deikolr,  the  execution  was  levied  on  the  1 3th  August 
1888.  The  bankrupts  paid  200^  on  account  of  the 
execution,  which  remained  on  the  premises  for  two 
months,  during  which  time  the  bankrupts  carried  on 
their  business  as  usual,  receiving  money  on  sales,  and 
retaining  part  for  their  own  use,  and  to  pay  another 
execution  issued  subsequently.  Presswell  w^a  attorney 
for  this  latter  execution  creditor,  as  also  for  Samuel 
Heath  the  bankrupts  father,  and  for  the  bankrupts. 
About  the  end  of  August  execution  was  levied  on  the 
bankrupts  premises,  at  the  suit  of  their  father,  for  about 
the  sum  of  337/.  5^. ;  but  it  appeared  that  they  were 
only  then  indebted  to  him  in  80L  and  interest.  The 
bankrupts  father  was  then  under  certain  liabilities  for 
Vol.  I.  BR 
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18d9«  the  bankrupts,  in  respect  of  bills  of  exchange  and 
notes  accepted  for  their  accommodation:   and  on  the 

Caldecott     ^3d  October  the  father  paid  the  holders  a  sum  of  20/. 

and  others.  ^\^  interest,  in  part  discharge  of  a  much  larger  bill, 
of  thereby  making  up  the  sum  of  100/.  due  to  Samvel 

and  another.  ^^^  ^^^  father,  and,  as  the  petitioners  alleged^  this 
was  done  in  collusion  with  the  bankrupts,  to  enable 
him  to  substantiate  a  good  petitioning  creditor's  debt. 
On  the  5th  and  6th  October  some  of  the  petitioners 
took  proceedings  against  the  bankrupts,  according  to 
the  8th  section  of  the  recent  abolition  of  arrest  act;  but 
the  bankrupts  did  not  comply  with  the  requisitions  of 
that  statute,  and  thereby  committed  an  act  of  bank- 
ruptcy. The  twenty-one  days  from  service  of  the  affi- 
'davits  and  notices  requiring  payment  of  the  debts  of 
the  last-mentioned  petitioners  expired  on  the  26th  and 
27th  October;  and  on  the  23d  of  that  month  it  was 
that  the  father  paid  the  20L  in  part  discharge  of  the 
bill  already  mentioned.  On  the  25th  he  committed  a 
voluntary  act  of  bankruptcy,  by  denial  to  a  creditor, 
and  keeping  house.  On  the  23d  Samuel  Heath,  the 
father,  swore  his  affidavit  of  debt  for  lOOiL  (as  petitioning 
creditor)  to  ground  the  fiat.  The  docket  was  struck  on 
the  24th,  and  the  fiat  dated  the  29th  of  October.  In 
the  affidavit  of  debt  Samuel  Heath  swore  to  a  debt  of 
<*  100/.  and  upwards,"  and  stated  that  his  only  security 
was  a  bill  of  exchange,  dated  23d  March  1838,  for 
100/.  (the  80^  was  advanced  by  him  to  take  up  this  bill 
in  part),  and  also  a  receipt  (for  20L)  dated  2dd  October 
1838,  signed  by  the  holder  of  the  bill  upon  which  the 
20/.  had  been  paid.  &  Heath,  the  fatlier,  did  not  prove 
his  debt  or  any  other  debt  at  any  subsequent  meeting. 
The  petition  charged,  that  the  father  was  not  a  creditor, 
and  had  no  legal  right  of  action  against  the  bankrupts 
to  the  amount  of  100/.  nt  the  date  of  the  fiat,  and  that 
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he  was  not  a  bondjide  creditor  at  that  time ;  that  at  the        1839. 

time  the  first  execution  issued   aii^ainst  the  bankrupts        

efiectSy  their  stock  and  assets  amounted  to  l,100il,  which     Caldecott 

was  reduced,  at  the  period  of  a  subsequent  sale  under  ,  ^^^  others* 

.  "^  ^  In  the  matter 

another  execution,  to  the  value  of  345iL,  the  bankrupts  of 

having  been  allowed  to  deal  with  it  as  they  pleased  in    and^oSier 

the  meanwhile ;  that  the  petitioners  proved  their  several 

debts  under  the  fiat,  in  ignorance  of  the  true  state  of 

the  bankrupts  afiairs ;  no  assets  had  been  realised  under 

the  fiat,  and  such  as  might  be  realised  would  not  pay 

the  expeases  even  of  working  the  fiat ;  that  the  fiat  was 

sued  out  by  the  father  in  collusion  with  the  bankrupts 

and  for  tlie  bankrupts   benefit,  and  to   protect   them 

against  their  bondjide  creditors,  and  not  for  the  purpose 

of  making  the  same  available  for  the  satisfaction  of  the 

creditors ;  and  it  prayed  that  the  fiat  might  be  annulled, 

at  the  costs  of  the  petitioning  creditor. 

Mr.  O.  Anderdon  in  support  of  the  petition. 

[Sir  G.  Bose: — The  first  diflSculty  is  the  length  of  Laches, 
time  elapsed  since  the  fiat  issued.  If  you  have  any  affi- 
davit so  as  to  get  over  that  the  course  is  very  plain.] 
This  petition  was  ripe  for  hearing  before  the  long  vaca- 
tion ;  and  it  appearing  to  be  a  hopeless  case  the  respon- 
dents never  attempted  to  press  it  on.  [Affidavits  were 
then  read  accounting  satisfactorily  for  the  time  elapsed.] 
[Sir  G.  Rose: — Concerted  fiats  are  not,  merely  as  such, 
impeachable  since  the  recent  enactment  (a) ;  but  you 
may  still  get  at  the  same  result  by  establishing  a  con- 
certed act  of  bankruptcy,  (t)  Here,  however,  there  is 
another  act  of  bankruptcy  shown  on  the  face  of  your 
petition ;  I  allude  to  that  under  the  imprisonment  for 


(fl)  1  &  2  W.  4.  c.  56.  s.  42,    See  ante 
{b)  See  ex  parte  Mills,  1  Mont,  ^  Ayr,  3]  1 
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1839.        debt  act.     That  would  be  sufficient  to  uphold  the  fiat 

at  law,  and  as  between  the  assignees  and  tlie  creditors ; 

Caldecott     ^^^  you  ^PP^y  ^^^^  o"  equitable  grounds,  and  the  assig- 

and  others,     ^ees  consent  to  the  annullinj?.1     There  are  no  assets  to 
In  the  matter  . 

of  divide ;  no  good  can  possibly  result  to  the  body  of  crc- 

and  n\h  r  ^'^o*^*  ^^^  ^^^^  ^^  ^^^'  known  to  the  petitioning  cre- 
ditor, whose  only  motive  was  to  screen  the  bankrupts 
from  payment  of  their  just  debts. 

Then,  again,  with  regard  to  the  petitioning  creditor's 
debt,  we  dispute  that,  and  say  it  was  not  sufficient.  [Sir 
George  Rose: — The  petitioning  creditor  had  only  a  debt 
of  80iL  due  to  him,  even  assuming  that  to  be  bond  fide. 
The  20^  was  paid  in  part  discharge  of  a  bill  for  a  larger 
amount ;  it  was  not  paid  in  discharge  of  the  whole,  nor 
was  the  bill,  consequently,  delivered  up  to  him.  As  to 
that  sum,  therefore,  the  petitioning  creditor  stood  as  a 
mere  surety  for  the  bankrupts  paying  a  part  only  and 
not  the  whole  of  the  debt  He  could  not  prove  that  as 
a  debt,  because  the  6  Geo.  4.  c.  16.  s.  52.  gives  him  no 
power.  If  he  could  not  carry  it  on  to  proof  it  cannot 
stand  as  a  good  petitioning  creditor's  debt.] 

In  ex  parte  Gaitskell  re  King  (a),  a  fiat  taken  out  in 
order  to  defeat  a  judgment  creditor,  where  there  are 
no  assets  to  be  administered,  was  annulled.  There, 
too,  the  fact  of  mere  concert  was  held  not  to  be  suffi- 
cient. The  features  of  that  case  were  precisely  like 
those  in  the  present.  Before  the  recent  statute,  1  &  2 
Will.  4'.  c.  56.  s.  42.,  commissions  issued  at  the  instance 
of  the  bankrupt  were  supersedeable,  as  in  the  case  of 
ex  parte  Gone  re  Keel,  (b)  But  that  act  was  never 
intended  to  sanction  a  fraudideni  fiat  such  as  that  now 
before  the  Court.  The  words  of  the  act  are,  that  fiats 
shall  not  be  superseded  ^<  by  reason  only  that  the  com- 

{a)  1  Mont.  4-  C/7»  1 60.  ijb)  Mont.  ^  M.  399. 
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mission/'  &c.  were  concerted;  and  where  the  Court        1839. 

detects  a  fraudulent  motive,  namely,  to  screen  the  bank-        — — 

rupt  from  payment  of  his  creditors,  and  there  are  no    Caij)ecott 

assets  to  divide,  it  is  still  bound  to  supersede,  the  statute  ,  •"!  others. 

'  '^  In  the  matter 

not  being  applicable.  of 

Ex  parte  Poole  (a)  shows  how  strongly  opposed  the  gnd^^her- 
law  is  to  fraud  and  concert  in  issuing  commissions. 
There,  though  the  bankrupt  had  obtained  his  certificate 
six  months  back,  and  had  re-entered  into  trade,  the  Lord 
Chancellor  superseded  the  commission,  because  it  was- 
taken  out  with  a  view  to  favour  the  bankrupt,  and  secure 
to  his  use  all  his  separate  effects ;  his  Lordship  observing^ 
^  that  when  the  whole  transaction  appeared  to  be  such 
a  mere  trick  and  contrivance  it  was  impossible  for  the 
Court  to  let  the  commission  stand.  It  will  never  permit 
its  process  to  be  turned  into  an  engine  of  fraud." 

Mr.  E.  ChiUyi  on  behalf  of  the  assignee^  consented  to 
the  prayer  of  the  petition. 

Mr.  Bethellj  for  the  petitioning  creditor,  upon  the 
suggestion  of  Sir  George  Rose  as  to  the  petitioning 
creditor's  debt,  declined  to  argue  the  case  further. 

Sir  John  Cross : — 

There  can  be  no  doubt,  looking  at  the  facts  of  this 
case,  that  the  fiat  was  not  sued  out  for  the  benefit  of 
creditors,  there  being  nothing  to  divide,  but,  in  collusion 
with  the  bankrupts,  to  whitewash  them  from  their  just 
liabilities. 

As  to  the  petitioning  creditor's  debt,  that  is  admitted 
to  be  bad,  and  it  is  most  singular  that  it  was  foimd 


(fl)  3  Coat,  227. 
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1839«        necessary  to  advance  the  20/.  so  as  to  make  out  a  good 

petitioning  creditor's  debt  of  100/.,  although  it  had  pre- 

Caldecott    viously  been  pretended  that  the  father  was  an  execution 

In"tle  mauer  ^^^^^^^  ^^^  ^37/.  in  August  1838,     The  payment  of 
of  that  20L  could  not  have  been  for  any  other  purpose 

Heath 

and  another.  ^^^^  ^^^^  ^^  making  up  the  petitioning  creditor's  debt, 
for  there  does  not  appear  to  have  been  the  least  pressure 
on  the  part  of  the  holder  of  that  bill.  When  that 
amount  was  paid  there  had  been  no  act  of  bankruptcy 
committed.  But  on  the  next  day  a  docket  is  struck, 
and  on  the  following,  the  25th,  the  act  of  bankruptcy  is 
conveniently  committed,  the  fiat  not  being  taken  out  till 
the  29th,  in  order  that  the  bankruptcy  might  not  inter- 
fere with  the  prior  dealings  with  the  estate  on  the  part 
of  the  bankrupts  family. 

No  one  can  doubt  but  that  this  is  a  most  fraudulent 
fiat.  Although  a  mere  concerted  fiat  might  be  unim- 
peachable, yet  the  statute  never  was  intended  to  screen 
fraudulent  fiats,  and  therefore  this  must  be  superseded  at 
the  costs  of  the  petitioning  creditor. 

Sir  George  Base  concurred. 

Mr.  E.  Chitty  then  asked  for  the  costs  of  this  appli- 
cation incurred  by  the  assignee  against  the  petitioning 
creditor.  The  appearance  of  the  assignee  to  the  petition 
was  necessary,  but  there  was  no  fund  or  estate  out  of 
which  he  could  have  his  costs,  except  from  the  peti- 
tioning creditor,  who,  as  a  party  to  the  fraud,  ought  to 
bear  the  fiill  burden  of  the  consequence  of  his  conduct 
The  assignee  had  been  chosen  in  order  that  the  bfmd 
Jide  creditors  might  rescue  the  fiat  fi*om  the  entire  con- 
trol of  the  bankrupts  and  their  family,  and  at  the 
instance  of  those  creditors  he  had  accepted  the  trust. 
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Per  Curiam: — We  cannot  give  the  assignee  his  costs        1839. 

against  the  petitioning  creditor,  but  no  doubt  the  credi-         — — 

tors  who  brought  him  forward  will  see  him  exonerated.       Calobcott 

and  others. 
In  the  matter 
Ordered,  That  the  fiat  be  superseded,  with  costs,  of 


with  liberty  to  the  petitioners  to  take  out  a  new 
fiat  if  they  thought  fit,  to  be  directed  to  a  London 
commissioner,  and  the  proceedings  to  be  trans- 
ferred accordingly. 


Heath. 


Ex  parte  THOMAS  SNAPE.  —  In  the  matter  of         C.  of  R. 

JOHN  RANSFORD.  ^^-  '^> 

1839. 

1  HIS  was  a  petition  by  the  public  registered  officer  of  Money  due  for 
the  Leamington  Bank,  established  under  7  Geo.  4.  c^46.,  of  shwesTnT 
praying  liberty  to  prove  1,0007.  against  the  bankrupt's  ^jjj^^n^^^*^ 
estate,  and  to  stay  the  certificate,  and  if  necessary  that  stitute  such  nn 

•    1.^  1      .1  ascertained  debt 

accounts  might  be  taken.  as  to  allow  Uie 

By  the  company's  deed  of  settlement  the  1st  sec-  «>«ni«nyfo 

•f  r      J  prove  against  a 

tion  provided,  that  they  should  become  partners,  to  be  bankrupt  share- 

1  ,  ,  ,  ,  ,         ,         holder  without 

managed  and  conducted  pursuant  to  the  several  rules,  an  account  first 
regulations,  and  provisions  therein-after  contained.  By  *^®°' 
clause  No.  3.  the  capital  of  the  company  was  to  be 
200,000/.,  divided  into  ten  thousand  shares  of  20L  eacb^ 
and  it  was  provided  that  the  board  of  directors  should 
have  the  sole  power  to  allot  to  subscribers  or  purchasers 
such  of  the  said  shares  as  had  not  at  the  date  of  the 
now  stating  indenture  been  subscribed  for  and  allotted, 
and  that  the  holders  of  shares  should  be  designated 
by  the  name  of  proprietors.  By  the  clause  No.  12. 
it  was  provided,  that  every  proprietor  of  shares  should 
pay  the  instalment  of  5/.  per  share  on  each ;  and  every 
«hare  of  the  said  capital  fund  subscribed  for  or  holden 
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]6d9.        by  Iiim  on  or  before  ihe  12th  day  of  May  then  instant; 
^  and  that  a  general  meeting  specially  called  for  the  pur- 

JEx  parte  .     r  ^  i 

Snape.  pose  by  the  board  of  directors  for  the  time  being  should 
In  the  ^matter  y^^y^  power  to  come  to  a  resolution  that  all  the  pro- 
Kanstoro.  prietors  or  holders  for  the  time  being  of  die  shares  in 
the  capital  of  the  said  company,  or  such  of  them  as 
should  for  the  time  being  have  been  subscribed  for, 
should  be  called  upon  to  pay  a  ftirtber  instalment  on 
such  shares,  in  addition  to  the  sum  or  sums  which 
should  then  already  have  been  or  might  for  the  time 
being  have  been  previously  paid  in  respect  thereof. 
By  the  clause  No.  13.  it  was  provided,  that  in  case  any 
instalment  should  remain  unpaid  for  the  space  of  one 
calendar  month  after  the  day  appointed  for  the  pay- 
ment of  any  call,  such  instalment  should  carry  interest 
At  the  rate  of  5L  per  centum  per  annum  from  the  day 
on  which  the  same  ought  to  have  been  paid ;  and  that 
no  proprietor  should  be  allowed  to  exercise  any  right 
by  virtue  of  the  now  stating  indenture,  or  be  enUtled 
to  any  dividend,  bonus,  or  other  benefits  under  the  same, 
until  be  should  have  paid  the  amount  of  every  call  in 
respect  of  the  shares  to  which  he  might  be  entitled, 
together  with  all  the  interest  which  should  have  become 
due  and  payable  thereon.  By  the  clause  No.  33.  it 
was  provided,  that  the  business,  affairs,  and  concerns  of 
the  company  should  be  under  the  exclusive  management 
and  control  of  a  board  of  directors,  which  should  be  com- 
posed of  not  more  than  six  nor  less  tlian  four  proprietors 
to  be  from  time  to  time  appointed  in  manner  therein* 
after  declared ;  clause  No.  1 4.  declared  the  shares  forfeited 
unless,  the  calls  were  paid  up,  and  power  was  given  by 
clause  67.  to  the  directors  to  remit  such  forfeitures. 

The  bankrupt  subscribed  for  100  shares,  and  paid  the 
&L  instalment  on  them,  and  in  November  1835  he  sub* 
scribed  for  100  more  shares,  on  which  he  also  paid  the 


CASES  IN  BANKRUPTCY.  609 

5iL  instalment.     In  January  1837  two  calls  were  made        1839* 

of  2/.  5«.  each,  one  to  be  paid  in  April  and  the  other  in       „ 

Ex  parte 

August  then  next.     These,  amounting  on  his  shares  to        Snafe. 
1,000/., were  never  paid,  and  in  August  1839  he  became  '"  the^matter 
bankrupt.     Proof  was  tendered  to  the  commissioners,     Rankford. 
and  rejected.    The  petition  stated,  that  over  and  above 
the  1,000/L  a  balance  would  be  found  due  from  the 
bankrupt  to  the  company  if  the  accounts  were  taken. 

Mr.  Girdtestone  and  Mr.  RoU  for  the  petitioner  i-^ 
This  case  is  out  of  the  general  rule,  that  one  partner 
cannot  sue  his  copartner,  even  if  it  were  a  private  part-* 
nership.  Here  is  an  ascertained  debt,  which  entitles  the 
bank  to  prove.  It  is  the  amount  of  capital  which  the 
bankrupt  agreed  to  bring  in  under  the  deed  of  cove* 
nant,  and  is  independent  of  the  taking  of  accounts.  As 
it  happens,  this  bank  is  insolvent,  and  all  its  resources^ 
and  this  debt  among  them,  will  be  required  to  pay  its 
debts.  If  no  bankruptcy  had  intervened,  and  an  action 
at  law  had  been  brought  for  these  calls,  that  could  not 
have  been  stayed.  [Sir  George  Rose :  — How  can  we 
allow  this  proof  without  taking  the  accounts  of  the 
firm?]  This  claim  is  altogether  independent  of  the 
partnership  accounts.  If  it  appeared  on  action  brought 
that  the  partnership  liabilities  would  consume  the  whole 
fund  claimed,  and  that  equal  sums  were  also  required 
from  each  individual  member,  no  objection  could  be 
raised  to  the  action,  nor  could  there  be  any  ground  for 
an  injunction. 

The  Counsel  for  the  respondents  were  not  called 
upon. 

Sir  John  Cross  : — There  is  no  allegation  in  this  peti- 
tion that  the  debt  in  question  will  turn  the  certificate^ 
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1889.        and  we  cannot  travel  out  of  it  to  ascertain  the  fact. 

^'  But  it  is  said  that  the  bankrupt  by  his  affidavit  has 

Shape.        cured  that  defect;  that  affidavit  cannot  be  used  by  the. 

Iq  the  matter  petitionee  unless  it  is  first  used  by  the  respondents, 

Ranbford.     or  proved  in  other  ways.     It  is  not,  however,  necessary 

to  go  into  that  question.     It  is  an  established  general 

rule,  that  one  partner  cannot  prove  against  another  in 

competition  with  joint  creditors,  for  a  debt  arising  out  of 

the  partnei'ship,  and  there  is  nothing  in  this  case  which 

excepts  it.     This  is  nothing  more  than  the  case  of  two 

parties,  to  simplify  it,  agreeing  on  the  formation  of  a 

partnership  to  bring  in  a  capital  of  1,000^  each^  and 

upon  a  certain  event   to   bring  in  more.     Each   has 

brought  in  the  first  1,000/.,  and  there  is  no  evidence 

that  the  party  claiming  a  right  of  proof  has  brought  in 

that  which  he  seeks  to  oblige  the  bankrupt  copartners 

to  bring  in.     It  would  be  contrary  to  principle  to  allow 

this  proof,  without  first  taking  the  partnership  accounts. 

This  petition  must  therefore  be  dismissed. 

Sir  George  Bose : — If  this  proof  were  admitted,  the 
bank  being  insolvent,  then,  as  its  creditors  have  each  a 
right  against  tliis  individual  partner,  there  would  be  a 
double  proof.  On  the  face  of  the  deed  there  is  no  dry 
legal  debt  capable  of  proof,  and,  a  fortiori^  in  the  case  of 
one  partner  seeking  to  prove  agauist  his  copartner,  must 
the  petition  be  dismissed. 

Petition  dismissed. 
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Ex  parte    WILLIAM     GEORGE    PRESCOTT,      C.  ofR. 
GEORGE  GROTE,    LEVI  AMES,  DANIEL     ^ov.lh 
CAVE,  and  C  H  A  RLES  G  ROTE.— In  the  matter        '  ®^®' 
of  U^ILLIAM  PHILLIP&  t!^^^^ 

the  Joint  Stoek 

1  HIS  petition,  amongst  other  things,  prayed  that  the  f^Q^^^^^ 
petitioners  misht  be  admitted  to  prove  a  debt  of  1,162/.,  to  be  a  share- 

'^  °  f  /.         1  holder  up  to 

under  the  fiat  against  William  Phillips,  tor  the  purpose  Not.  isss. 
of  voting  in  the  choice  of  assignees,  and  of  assenting  to  ^  asdm  hw 
or  dissentincc  from  the  certificate*  shares  to  B,, 

^  who  was  ap- 

The  petition  stated  that  the  fiat  dated  the  31st  July.  polDtedby  the 
1839  issued  against  the  above-named  William  Phillips.      dir^etoHn 


re- 


PhilUps  was  a  member  of  the  Central  Bank  of  Liver-  *?***  of  those 

*^  shares*     In 

pool,  which  was  established  under  the  7  Geo.  4.  c.  46.,  Feb.  i8S9  the 
and  his  name  was  entered  as  one  of  the  members  or  dorae^Us  to 
partners  of  the  copartnership,  in  the  accounts  or  returns  ^*»^oneri. 
which  in  pursuance  of  the  act  were  made  out  and  deli-  is  made  under 
vered  at  the  stamp  office  in  the  form  required  by  the  and  not  tin     ' 
4tli  section  of  the  act,  and  in  particular  in  an  account  3^*tf  tnuMfe 
or  return  made  on  or  about  the  2d  November  1838;  executed  be. 
on  which  day  William  Phillips  was  and  had  been  for  ^Heidpthatii! 
some  time  before  a  member  or  partner  of  the  copart*  f^^J?^  J,^ 
nership.   The  petitioners  discounted^  in  the  way  of  their  world  until 
business  as  bankers,   and  became  the  holders  of  five  therefive  liable 
several  bills  of  exchange ;  that  is  to  say,  a  bill  dated  the  y^'^^^^J^"^ 
12th  January  1839  for  250/.,  payable  at  three  months  1st  section  to 

payment  of  tlic 

date ;  another  dated  the  31st  January  1839  for  1S4L  Is.^  bills.  Proof 
payable  at  three  months  date ;  another  dated  the  6th  Sate* aduUitcd. 
February  1839  for  198/,  at  three  months  date;  another 
dated  the  12th  February  1889  for  200L  at  three  months 
date,  and  another  dated  the  14th  February  1839  for 
300/.,  at  four  months  date ;  all  of  which  were  indorsed 
by  the  Central  Bank  of  Liverpool,  and  were  all  dis- 
honoured and  unpaid  at  the  several  times  when  they 
became  due,  and  notice  of  dishonour  was  duly  given  to 
the  Central  Bank  of  Liverpool^  whereby  the  petitionersi 
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1839.        as  such  holders  thereof,  became  creditors  of  the  bank  for 
.  1|162^  Is,     On  the  24th  August  last  (being  the  first 

Pbescott      meeting  under  the  said  fiat)  the  petitioners  applied  to 
and  ^^^^^  prove  the  said  debt  under  the  fiat  against  Phiilipgj  as 
of  such  member,  for  the  purpose  of  voting  in  the  choice  of 

}rmu,ifs.  assignees  under  the  said  fiat,  and  a  copy  of  the  return^ 
so  made,  and  filed  at  the  stamp  office,  certified  under  the 
hand  of  one  of  the  commissioners  of  stamps,  and  duly 
verified  in  that  behalf,  was  produced  on  the  part  of  the 
petitioners  in  support  of  the  proof.  The  proof  was 
objected  to,  and  in  opposition  thereto  it  was  alleged 
that  on  the  9tli  November  1838  Phillips  sold  his  shares 
in  the  bank  to  one  Edgar  Bowyer^  and  that  he  there- 
upon gave  notice  of  the  said  sale  to  the  bank,  and 
directed  them  to  transfer  sucii  shares  to  Bowyer ;  but 
the  transfer  of  the  shares  was  not  actually  signed  and 
completed  until  the  9th  March  18S9,  which  was  after 
the  bills  had  been  indorsed  by  the  bank,  and  no  account 
or  return  was  made  or  delivered  by  or  on  the  part  of 
the  bank  to  the  commissioners  of  stamps  in  pursuance 
of  the  act,  subsequent  to  the  return  of  the  9th  Novem- 
ber 1838,  until  the  25th  March  1839,  when  a  return 
was  made  in  which  the  name  of  Phillips  was  not 
entered,  but  the  name  of  Bowyer  was  set  forth  as  a 
member  or  partner  of  the  copartnership. 

It  was  further  alleged,  that,  notwithstanding  the  non- 
completion  of  the  transfer^  the  purchase  money  for  the 
shares  was  fully  paid  in  January  1839,  and  that  Bowyer 
was  previously  to  that  period  recognized  and  treated  as 
.  a  shareholder  in  respect  of  the  said  shares  of  PhUUps^ 
and  was  in  December  1838  appointed  one  of  the  direc- 
tors of  the  bank. 

The  commissioners  thereupon  rejected  the  prooi^  on 
the  ground  that,  inasmuch  as  the  bankrupt  had  sold  his 
shares  in  the  month  of  November,  he  had  ceased  to 
have  any  interest  or  concern  in  the  bank>  and  that  con- 
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sequently  he  could  not  be  held  liable  as  a  member  or        1839* 

partner  in  respect   of  the  subsequent  engagements  of        — - 

the  bank,  and  that,  as  to  the  transfer  of  the  said  shares      Prbscott 

not  bavins:  been  made  until  March,  they  considered  it  ,  *"^  othera. 
°  '        -^  .  In  the  matter 

of  no  importance,  because  the  bankrupt  had  notified      _  of 
the  sale  to  the  bank,  whose  duty  it  was  to  prepare  the 
transfer^  and  that  Bowyer  had  been  recognized  and 
treated  by  the  bank  as  the  proprietor  of  the  shares. 

It  was  submitted^  on  behalf  of  the  petitioners,  that  the 
liability  of  the  members  whose  names  appeared  as  such 
on  the  return  filed  at  the  stamp  office  continued, 
although  they  had  actually  sold  their  shares,  or  parted 
with  their  interest  therein,  until  by  some  subsequent 
return  omitting  their  names  it  should  appear  that  they 
had  ceased  to  be  such  members  or  partners,  or  notice 
thereof  should  have  been  otherwise  given  to  the  parties 
dealuig  with  the  bank ;  and  that,  notwithstanding  such 
alleged  sale,  the  bankrupt  continued  in  point  of  law,  for 
the  purposes  of  the  act  of  parliament,  to  be  a  member  of 
the  copartnership,  and  liable  as  such. 

Mr.  Bussett  and  Mr.  Anderdon  for  the  petition :  —  It 
is  not  questioned  that  the  bankrupt  was  a  partner  of 
this  bank  in  November  1838  ;  but  it  is  said  that,  by  an 
agreement  between  him  and  Botoyer^  entered  into  about 
that  time,  for  the  sale  of  bis  shares,  the  bankrupt's 
liability  ceased  altogether.  The  agreement  was  subject 
to  tlie  approval  of  the  company,  and  in  point  of  fact  a 
complete  transfer  of  the  shares  was  not  made  till  the 
middle  of  March  1839.  In  the  meantime  the  bills  were 
indorsed  to  the  petitioners;  and  since  at  most  Bowyer 
only  had  an  equitable  title  to  the  shares,  the  legal  title 
to  them  remained  in  the  bankrupt,  and  he  continued 
liable,  as  between  him  and  the  world,  to  all  the  trans- 
actions of  the  bank,  till  by  a  complete  transfer  the  legal 
title  was  divested.     The  respondents  seem  to  rely  on 
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1839.        the  circumstance  of  our  haTing  proved  Bga\nst  Bouyer's 

estate  as  an  objection  to  our  proof  against  Phtttips*   But 

Pbescott     h^  ^^  ^^  ^^  indorser  of  the  biHs  in  quesiion,  and  it  is  in 

and  others,     ^^it  character  that  we  prove  against  BowyeTy  and  not  as 
III  the  matter  ...  r        r    l       i.  •  •  i 

of  recognizing  the  transfer  of  the  shares  to  him  to  liave 

Phillips,  j^^j^  complete.  But  even  assuming  our  previous  ai^u- 
ments  to  be  untenable,  there  is  this  strong  circumstance, 
that  the  7  Geo.  4.  c.  46.  makes  the  bankrupt  still  liable. 
The  1st  section  provides,  ^^  That  such  corporations  or 
persons  carrying  on  such  trade  or  business  of  bankers 
in  copartnership  shall  not  have  any  house  of  business  or 
establishment  as  bankers  in  London,  or  at  any  place  or 
places  not  exceeding  the  distance  of  sixty- five  miles 
from  London ;  and  that  every  member  of  any  such  cor- 
poration or  copartnership  shall  be  liable  to  and  respon- 
sible for  the  due  payment  of  all  bills  and  notes  which 
shall  be  issued,  and  for  all  sums  of  money  which  shall  be 
bon*owed,  owed,  or  taken  up  by  the  corporation  or  co- 
partnership of  which  such  person  shall  be  a  member, 
such  person  being  a  member  at  the  period  of  the  date 
of  the  bills  or  notes,  or  becoming  or  being  a  member 
before  or  at  the  time  of  the  bills  or  notes  being  payable, 
or  being  such  member  at  the  time  of  the  borrowing, 
owing,  or  taking  up  of  any  sum  or  sums  of  money  upon 
any  bills  or  notes  by  the  corporation  or  copartnership, 
or  while  any  sum  of  money  on  any  bills  or  notes  is 
owing  or  unpaid,  or  at  the  time  the  same  became  due 
from  the  corporation  or  copartnership ;  any  agreement, 
covenant,  or  contract  to  the  contraiy  notwithstanding;" 
and  the  4th  section  provides,  that  a  return  of  the  names 
of  the  members  shall  be  filed  at  the  stamp  office.*  Then 
the  6th  section  declares,  ^'  That  a  copy  of  any  such 
account  or  return  so  filed  or  kept  and  registered  at  the 
stamp  office,  as  by  this  act  is  directed,  and  which  copy 
shall  be  certified  to  be  a  true  copy  under  the  hand  or 
hands  of  one  or  more  of  the  commissioners  of  stamps 
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for  the  time  being,  upon  proof  made  that  such  certi-        1839. 
ficat^  has  been  signed  with  the  handwriting  of  the  per-        ^~~ 
son  or  persons  making  the  same,  and  whom  it  shall  not      Prescott 
be  necessary  to  prove  to  be  a  commissioner  or  commis-  ,  ^^  ^^^^^t 
sioners,  shall  in  all  proceedings,  civil  or  criminal,  and  in  of 

all  cases  whatsoever,  be  received  in  evidence  as  proof      «^^*^""' 
of  the  appointment  and  authority  of  the  public  officer 
named  in  such  account  or  return,  and  also  of  the  fact 
that  all  persons  named  therein  as  members  of  such  cor- 
poration or  copartnership  were  members  thereof  at  the 
date  of  such  account  or  return;''  and  section  8.  enacts, 
'*  That  the  secretary  or  other  officer  of  every  such  cor- 
poration or  copartnership  shall  and  he  is  hereby  re- 
quired, from  time  to  time,  as  often  as  occasion  shall 
render  it  necessary,  make  out  upon  oath,  in  manner 
herein-before  directed,  and  cause  to  be  delivered  to  the 
commissioners  of  stamps  as  aforesaid,  a  further  account 
or  return,  according  to  tlie'^form  contained  in  the  sche- 
dule marked  (B.)  to  this  act  annexed,  of  the  nan^e  or 
names  of  any  person  or  persons  who  shall  have  been 
nominated  or  appointed  a  new   or   additional   public 
officer  or  public  officers  of  such  corporation  or  copart- 
nership, and  also  of  the  name  or  names  of  any  person 
or  persons  who  shall  have  ceased  to  be  meml)ers  of  such 
corporation  or  copartnership,  and  also  of  the  name  or 
names  of  any  person  or  persons  who  shall  have  become 
a  member  or  members  of  such  corporation  or  copartner- 
ship, either  in  addition  to  or  in  the  place  or  stead  of  any 
former  member  or  members  thereof,  and  of  the  name  or 
names  of  any  new  or  additional  town  or  towns,  place  or 
places,  where  such  bills  or  notes  are  or  are  intended  to 
be  issued,  and  where  the  same  are  to  be  made  payable ; 
and  such  further  accounts  or  returns  shall  from  time  to 
time  be  filed  and  kept  and  entered  and  registered  at  the 
stamp  office  in  London,  in  like  manner  as  is  herein- 
before required  with  respect  to  the  original  or  annual 
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1839.        account  or  return  lierein-before  directed  to  be  made.*' 
"*"*         So  that  as  \onft  as  we  find  the  name  of  Mr.  Phillips  on 

Ex  parte  , 

Prescott      (he  return  delivered  into  the  stamp  office,  so  long  does 

and  o^^^"'-     he  remain  a  partner^  to  all  intents  and  purposes  as  be- 

of  tween  him  and   the   world,  and  in  no  way  could  he 

have  discharged  himself  but  by  procuring  a  corrected 

return  to  be  filed.    {|Sir  George  Rose  i — If  this  were  the 

case  of  an  ordinary  partnei'sbip  even,  all  you  need  do 

would  be  to  show,  that  the  bankrupt  appeared  to  the 

world  as  a  partner  at  tlie  time  when  the  bills  were 

indorsed,  by  production  of  partnership  deeds  or  books, 

and  then  the  question  would  be,  what  would  be  the 

effect  against  you  of  a  contract  between  one  member  of 

the  partnership  and  a  third  party  for  the  sale  of  his 

share*    The  onus  of  showing  that   the  seller  had  no 

longer  a  l)eneficial  interest  would  be  thrown  on  liira. 

I  think  you  might  safely  leave  the  case  there.] — And  we 

contend,  the  bankrupt  never  determined  his  character 

of  partner,  in  tlie  sense  of  the  7  Geo.  4.  c.  46.,  till  long 

after  the  bills  came  to  the  hands  of  the  petitioners.     He 

remained  legal  owner  of  the  shares,  and  as  such  the 

Court  must  deal  with  him,  and  cannot  inquire  whether 

he  was  or  not  a  partner  in  equity. 

Mr.  StDonslon  and  Mr.  Dixon  for  the  assignees :  — 
The  return  is  no  evidence  that  the  bankrupt  was  a 
partner,  except  at  the  date  of  the  return,  (a)  In  No- 
vember 1838  the  agreement  between  Bowyer  and  the 
bankrupt  was  entered  into,  and  from  that  period  the 
bankrupt  ceased  to  have  any  equitable  interest,  and  at 
the  most  he  was  only  a  bare  trustee  in  respect  of  the 
shares.  On  the  18th  November  notice  was  given  to  the 
bank,  and  they  so  far  approved  of  the  transfer  that,  in 
the  following  month,  they  chose  Mr.  Bowyer  a  director 
of  the  company,  without  any  other  qualification  than 

(a)  See  7  G.  4    c.43.  s.  6. 
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that  which  holding  the  shares  in  question  woald  confer;         1839. 

and  in  fact  and  in  equity,  if  not  at  law,  the  bankrupt        — — 

from  that  time,  if  not  sooner,  ceased  to  have  any  interest      pkEscoTx 

whatever,  direct  or  indirect,  in  the  copartnership,  and  ,  ®°?  others. 
,     _  _        ,  •  r^.    ^  ^         ^'^       In  the  matter 

bad  ceased  to  be  a  partner.     [Sir  George  Bjose: — You  of 

ought  to  have  taken  the  precaution  of  procuring  a  cor- 
rect return  to  be  made  (a),  and  therefore  it  is  rather 
ungracious  in  you  to  contest  the  truth  of  that  in  which 
the  bankrupt's  name  appears  as  shareholder.  The  ques- 
tion is,  whether  the  bankrupt  did  not  continue  a  partner 
till  divested  of  the  legal  estate, — not  as  between  him  and 
his  copartners,  but  as  between  him  and  the  world, — and 
liable  to  all  the  partnership  transactions  till  his  legal 
title  was  gone?]  We  contend  that  the  equitable  title 
being  in  Bowyerj  the  legal  tide  was  also  in  him,  from 
the  date  of  the  agreement  by  relation  back  from  the  time 
when  the  transfer  was  finally  executed. 

Mr.  BusseUj  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross : — We  have  no  evidence  of  the  actual 
date  of  the  indorsement  of  these  bills.  From  the  return, 
and  from  the  admission  of  the  respondents,  it  appears 
that  Phillips  was  a  partner  in  this  bank  on  the  13th  No- 
vember. They  who  say  that  he  subsequently  ceased  to 
be  a  partner  have  the  onus  probandt  cast  upon  them, 
and,  if  they  fail  in  proving  the  cessation,  we  must  take 
it  as  existing  until  the  actual  execution  of  the  deed  of 
transfer.  I  do  not  think  they  have  proved  that  the 
bankrupt  ceased  to  be  a  partner  prior  to  that  time. 
But  if  the  assignees  think  it  material  they  may  take  an 
inquiry  when  the  bills  were  indorsed  to  the  petitioners, 
of  which  we  have  no  evidence ;  and  if  that  be  proved 
to  be  subsequent  to  the  transfer  then  of  course  the 
bankrupt's  estate  would  not  be  liable. 

(a)  See  7  G.  4.  c.  46.  s.  8. 

VbL.  I.  s  s 
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1 839.  Sir  George  Boee : — 

^~~  There  must  be    an  inquiry  as   to   the  time  when 

Pkbscott  these   bills  were  indorsed   to  the  petitioners;   that  is 

and  others,  indispensably  necessary.     There  is   a  great  diflFerence 

of  between  partners  as  to  the  world,  and  partners  inier 

Fbilups.  ^g^     jf  ^g  yreve   now    trying   an    action,    the    proof 

before  us  would  be  conclusive.  The  whole  question 
is,  whether  there  is  evidence  to  satisfy  us  that,  at  the 
time  when  the  petitioners  took  the  bills,  the  bank- 
rupt appeared  to  the  world  as  a  partner  in  the  bank. 
The  formality  of  a  deed  of  transfer  was  not  necessary  to 
divest  the  bankrupt  of  his  liability ;  but,  by  the  sense  of 
the  6th  and  8th  sections  of  the  act,  the  return  is  evi- 
dence that  the  parties  named  therein  are  partners  till, 
by  a  subsequent  return  under  the  latter  section,  a  change 
of  members  shall  be  notified  to  the  world,  or  at  all  events 
till,  by  some  other  notorious  act,  that  liability  is  legally 
divested.  Here  the  parties  resort  to  a  deed  for  that 
purpose,  and  there  is  no  evidence  to  the  world  of  the 
cessation  of  liability,  till  the  deed  of  transfer  was  subse- 
quently executed.  By  the  evidence  coming  from  the 
assignees  themselves,  1  think  it  is  conclusive  that  the 
agreement  that  Bowyer  should  take  the  shares  was  exe- 
cutory only  until  the  execution  of  that  deed,  else  why 
was  it  subsequently  executed. 

If  this  were  a  mere  question  between  the  assignees 
and  the  petitioners,  any  inquiry  would,  I  think,  be  idle; 
for  there  is  no  object  in  retaining  this  pix)of,  except  as 
a  guard  over  the  certificate ;  but  in  that  the  bankrupt 
also  is  concerned. 

An  inquiry  was  directed  to  Mr  Gregg^  to  ascertain 
when  and  how  the  bankrupt  ceased  to  be  a  partner,  and 
when  the  bills  in  question  were  indorsed,  or  came  to  the 
hands  of  the  petitioners;  and  the  petition  was  ordered 
to  stand  over. 
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The  report  of  the  deputy  registrar  found   that  the  1839. 

bills  were  indorsed  on  the  19th  February,  and  that  the 

deed  of  transfer  was  not  executed  till  the  9th  Marcli ;  Peescott 

whereupon  the  proof  for  the  amount  to  be  found  due  jj'^he'' mlu'er 

was  ordered  to  be  admitted,  (a)  of 

Phillips. 

Nov.  20. 


Ex  parte  THOMAS  MAY.— In  the  matter  of  c.  of  R. 

THOMAS  MAY.  Nov,  12, 

1839. 

This  was  a  petition  praying  that  G.  Hawtayne  and  Proceedings 

,1  J  J  1    •        •  underasuper- 

John  Bees  might  be  ordered  to  produce  and  bring  m  a  geded  fiat 
fiat,  and  cause  it  to  be  entered  of  record  by  the  proper  enroii^^Tt^the 
officer  of  the  inrolment  office,  and  that  when  so  entered  instance  of  the 
the  officer  might  attend  at  the  trial  of  an  action ;  and  for  order  to  bring 
costs.     And  it  stated,  that  in  October  1838  the  fiat  in  ^^i^i^f^he 
question  issued  airainst  the  petitioner,  at  the  suit  of  the  respondents,  in 

^  1  .  -  consequence  of 

above  6.  Hawtayne  and  Jokn  Rees^   as    assignees    of  preTious  appH- 

J.  Malachy ;   in  November  following  the  fiat  was  an-  ^J^i  to*enroK 

nulled  for  want  of  prosecution:   that,  feeling  himself  QM<»re,astothc 

aggrieved   thereby,  the  petitioner  had  commenced  an  citorupona 

action  against  them  for  maliciously  suing  out  the  fiat :  '"^ 

that  the  fiat  not  having  been  enrolled,  he  had  given 

notice  to  the  above  parties  and  their  solicitor,  requiring 

them  to  enrol  the  proceedings  for  the  purposes  of  the 

action,  the  petitioner  ofiering  to  pay  the  expense,  and 

that  in  the  event  of  their  neglecting  to  do  so  a  petition 

would  be  presented  to  this  Court. 


(fl)  See  Harvey  v.  Kay^  9  B,4r  c.  16.  8.  96.,  application    to   the 

C  356.  Lord  Chancellor  was,  and  (bj  the 

(b)  Courts  of  common  law  have  1  &  9  W.  4.  c.  56.)  to  the  Court 

no  power  to  order  assignees  to  ofReview  it  necessary.    Johnson 

enrol  proceedings  so  as  to  make  v.  Giliet,  2  Moo  S^P.S;  SBing.  5. 
them   evidence.    Under  6  G.  4. 

S  S  2 
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1 839.  Mr.  Russell  and  Mr.  Anderdon  for  the  petition  : — 

By  the  2  &  3  Will.  4.  c.  114.  s.8.  it  is  provided. 

May!!  ^*  ^^^^  "o  ^^^  issued  or  to  be  issued  in  lieu  of  a  oom- 
In  the  matter  mission  of  bankrupt,  whether  prosecuted  in  the  Court  of 
May.  Bankruptcy  or  elsewhere,  nor  any  adjudication  of  bank- 
ruptcy or  appointment  of  assignees,  or  certificate  of  con- 
formity under  such  fiat,  shall  be  received  in  evidence  in 
any  court  of  law  or  equity  unless  the  same  shall  have 
been  first  entered  of  record  in  the  Court  of  Bankruptcy 
as  aforesaid." 

In  ex  parte  Johnstone^  re  Stevens  (a),  it  was  held,  that 
in  order  to  have  the  proceedings  enrolled  under  the 
6  Geo.  4.  c.  16.  s.  96.  at  the  instance  of  third  parties  a 
petition  was  necessary ;  and  it  being  supposed  that  that 
section  {b)  did  not  extend  to  fiats,  a  provision  was  made 

(a)  Mont.  ^  M,  82.  each,  and  for  the  entry  of  every 
(&)  **  And  be  it  enacted,  That  certificate  of  conrormity,  having 
in  all  commissions  issued  after  the  like  certificate  indorsed 
this  act  shall  have  taken  effect  thereon,  six  shillings ;  and  every 
no  commission  of  bankru  tcy,  such  instrument  shall  be  so  en- 
adjudication  of  bankruptcy  by  tered  of  record  upon  the  appli- 
the  commissioners,  or  assignment  cation  of  or  on  behalf  of  any 
of  the  personal  estate  of  the  party  interested  therein,  and  on 
bankrupt,  or  certificate  of  con-  payment  of  the  several  fees  afor»> 
formity,  shall  be  received  as  evi-  said,  without  any  petition  in  writ- 
dence  in  any  court  of  law  or  ing  presented  for  that  purpose; 
equity,  unless  the  same  shall  have  and  the  Lord  Chancellor  may, 
been  first  so  entered  of  record  as  upon  petition,  direct  any  depo- 
aforesaid ;  and  the  person  so  ap-  sitions,  proceedings,  or  other 
pointed  to  enter  matters  of  re-  matter  relating  to  commissions 
cord  as  aforesaid  shall  be  entitled  of  bankruptcy  to  be  entered  of 
to  receive  for  such  entry  of  every  record  as  aforesaid,  and  also  ap- 
such  commission,  adjudication  of  point  such  fee  and  reward  for 
bankruptcy,  assignment,  or  order  the  labour  therein  of  the  person 
for  vacating  the  same  respec-  so  appointed  as  aforesaid,  as  the 
tively^  having  the  certificate  of  Lord  Chancellor  shall  think  rea- 
such  entry  indorsed  thereon  re-  sonable ;  and  all  persons  shall  be 
spectively,  the  fee  of  two  shillings  at  liberty  to  search  for  any  of  the 
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for  It  in  the  5th  section  (a)  oF  the  2  &  3  Will.  4.  c.  114*        1839. 
[Sir  George  Rose: — In  ex  parte  Johnstone  the  commission        — — 
was  not  a  superseded  commission.     That  makes  a  con-         ^^y, 
siderable  diflFerence.     The  solicitor  may  have  a  lien  upon  '"  '^®  matter 
a  superseded  fiat  wiiich  might  give  him  a  right  to  resist         Mat. 
the  enrolment,  though  he  could  not  have  any  such  lien 
upon  a  valid  fiat.]     There  is  no  attempt  to  set  up  any 
such  claim  in  the  present  case^  but  were  it  otherwise,  the 
solicitor  could  have  no  lien  which  could  interfere  with 
the  right  of  third  persons  to  bring  actions,  (b) 

matters  so  entered  of  record  as  or  on  behalf  of  any  party  in- 
aforesaid  :  Provided  that  on  the  terested  therein,  on  the  payment 
prodjaction  in  evidence  of  any  of  the  fees  hereafter  mentioned,- 
iostrument  so  directed  to  be  en-  without  any  petition  in  writing 
tered  of  record,  having  the  certi-  presented  for  that  purpose;  and 
ficate  thereon,  purporting  to  be  that  any  one  of  the  judges  of  the 
signed  by  the  person  so  appointed  said  court  may,  upon  petition, 
to  enter  the  same,  or  by  his  de-  direct  any  deposition  or  other 
puty,  the  same  shall,  without  any  proceeding  under  such  fiat  to  be 
proof  of  such  signature,  be  re-  entered  of  record  as  aforesaid." 
ceived  as  evidence  of  such  instru-  — 2  &  3  W.  4.  c.  114.  s.  5. 
ment  having  been  so  entered  of  {b)  Whenever  a  client  is  bound 
record  as  aforesaid."  —  6  G.  4.  to  produce  a  deed  for  the  benefit 
c.  1 6.  s.  96.  of  a  third  person,  so  also  is  his 
(a) ''And  be  it  further  enacted,  solicitor,  though  the  latter  may 
That  all  fiats  already  issued  or  have  a  lien  on  it  for  costs  against 
hereafter  to  be  issued  in  lieu  of  his  client ;  Furlong  v.  Howardp^ 
commissions  of  bankrupt  to  be  8  Sch,  ^  Lef.  115;  Merreweaiher 
prosecuted  elsewhere  than  in  the  y.  Mellith,  13  Ves,  161.  As  to 
said  Court  of  Bankruptcy,  and  solicitor's  lien  extending  gene- 
all  adjudications  of  bankruptcy  rally  to  prevent  the  produc-. 
by  the  persons  named  in  such  tion  of  papers  or  deeds  of  his 
fiats  to  act  as  commissioners,  and  client,  see  Baker  v.  Henderson^ 
idl  appointments  of  assignees,  and  4  Sm,  27 ;  Sieele  v.  Scott,  2  Hogan^ 
certificates  of  conformity,  made  141;  Hodgens  v.  Kellt/y  I  Hog, 
and  allowed  under  such  fiats,  388 ;  Moir  v.  Mudie,  1  Sim,  ^  S. 
may  and  shall  be  entered  of  re-  282;  Colegrave  y^Manlcy,  7\im. 
Cord  in  the  said  Court  of  Bank-  if  Rust,  400;  Bramngton  y.Brau-^ 
ruptcy,  upon  the  application  of  ingtonj  1  S^i  S,  455 ;  Balck  v. 
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1839.  Under  the  2  &  3  Will.  4.  c.  114.  s.8.  no  action  can 

be  brought  unless  the  proceedings  be  first  enrolled.     For 

May.  this  purpose,  therefore,  production  is  absolutely  neoes- 
In  the  matter  ^^ .  because  a  fiat  has  been  annulled  it  is  no  less  a 

May.  fiat;  for  a  procedendo  might  be  ordered,  and  the  Court 
has  still  jurisdiction  over  it 

Mr.  Swanstan  and  Mr*  Beihell  contra:  —  From*  the 
words  of  the  6  Geo.  4.  c.  16.  s.  96.  it  is  evident  the 
intention  of  the  legislature  was  that  that  section  should 
be  confined  in  its  operation  to  existing  fiats.  The  Court 
has  no  jurisdiction  to  make  the  order;  the  fiat  in  ques- 
tion has  gone  from  this  Court,  and  has  now  become  like 
any  other  deed  over  which  a  solicitor  may  have  a  lien. 

Mr.  Russell  in  reply  was  stopped  by  the  Court* 

Sir  John  Cross: — It  is  very  true  that  a  solicitor  might, 
as  between  himself  and  the  assignees  who  employed  him, 

Syms,  7\tm,  ^  R.  87;   Tt^ler  v.  might  deliver  up  the  proceedings; 
Drayton,  2  Sim.  ^  S.  309 ;  CltU-  aod  Lord  Eldon  said,  **  Whether 
ion  V.  Pardon,  Turn,  Sf  R,  S04 ;  the  assignees  might  be  compelled 
Mayne  v.  Hawhey,  3  Swan.  95 ;  to  deliver  them  up  I  cannot  be 
Lord   V.    Wormleighton,    1  Jac.  called  upon  to  decide  on   the 
580.  present  petition ;  but,  if  an  order 
yfheiheT  the  proceedingi  under  issued  against  the  aadgnees,  and 
a  commission  of  bankruptcy  that  the  solicitor  refused  to  deliver 
has   been    superseded   are  sub-  the  proceedings  unless  his  bill  of 
ject  to  the  solicitor's  lien  was  costs  were  paid,  I  do  not  think 
mooted  in  ex  parte  Shaw,  Jac.  the  Court  would  make  any  order 
270;  S.  C.  1  GL  ^  J.  124.   That  on  the  solicitor.    U,  upon  a  peti- 
was  a  petition  by  the  petitioning  tion  against  the  assignees^  the 
creditor  and  the  provisional  as-  Court  would  order  them  to  bring 
signee  under  the  existing  com-  in  or  deliver  up  the  proceedings^ 
mission,  who  had  been  assignee  and  the  assignees  could  not  conk- 
under   the  superseded  commis-  ply  with  that  order  but  by  paying 
sion,  praying  that  the  solicitors  the  solicitor's  bill,  it  must  be 
under  the  superseded  commission  paid." 
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have  a  lien  on  a  superseded  fiat,  but  he  could  not  use        1839. 

it  as  a  means  of  hindering  the  course  of  justice.     In  this         

case  the  bankrupt  complains  that  this  fiat  has  been         May^' 
superseded,  but  has  not  been  duly  enrolled  according  to  ^°  ^^^  matted 
the  2  &  3  Will.  4.  c.  1 10.  s.  5.     He  has  brought   an         May. 
action  against  the  respondents,  who  issued  that  com- 
mission, and  tells  us  that  he  must  fail  in  that  action 
unless  that  which  he  now  asks  is  granted^  and  he  is 
quite  correct  in  the  view  he  takes  of  such  consequences 
by  reason  of  the  8th  section  of  the  same  act.     It  is  very 
evident,  therefore,  that  the  ends  of  justice  cannot  be  ob- 
tained unless  we  grant  this  petition.     On  the  other  hand, 
the  respondents  make  out  no  case  whatever  of  any  injury 
which  can  befall  them  if  these  proceedings  are  enrolled, 
except  this,  that  it  will  be  the  means  of  affording  evi- 
dence against  them  on  the  trial  of  the  pending  action;— 
to  such  an  objection  we  cannot  listen  for  a  moment.  It  is 
quite  clear  our  jurisdiction  is  not  ended  by  the  super- 
sedeas, (a)     We  have  still  a  control  over  the  proceed-  ^ 
ings,  and  this  is  a  very  fit  and  proper  case  wherein  we 
should  exercise  our  j  urisdiction.  This  petition  must  there-* 
fore  be  granted ;  and  as  application  was  made  in  the  first 
instance  to  the  respondents  and  their  solicitor,  and  they 
refused  to  comply  with  it,  die  respondents  must  pay  the 
costs  of  the  application. 

Sir  George  Bose: — The  only  doubt  I  entertained  was» 
whether  the  petitioner  ought  not  to  have  got  an  order 
for  enrolment  in  the  first  instance,  ex  parte,  and  thei^ 
have  come  back  here  on  the  refusal  of  the  respondents 
to  comply.     But  in  consequence  of  the  application  made 

(a)  E» parte  Fector,  Bttck,  428 ;  ex  parte  Shaw^  Jac,  270;  S.C. 
1  G.  Sr  J.  124;  ex  parte  Warreriy  1  Rose^  277;  ex  parte  Thomas^ 
3  IXea.  tj-  Ch.  292. 
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183d.  previous  to  filing  this  petition,  and  the  refusal  already 

■  given,  the  order  must  go  with  costs. 

Er  parte 

May.  Ordered  as  prayed,  with  costs  against  the 

In  the  matter  ,  /  v 

of  respondents,  (a) 

May* 


C  of  R       Ex  parte  MARY  ANNE  SHAW.— In  the  matter  of 
Nov.2\\         EBENEZER  KIRKBY,  J.  KIRKBY,  J.  GRE- 
1839.  GORY,  and  W.  K.  GREGORY. 

Where  proof  of   __ 

fetde^JSiT"  f^HIS  was  a  petition  praying  liberty  to  prove  1,034^1 

affidaTit,  and  against  the  estate  of  the  bankrupts.     In  May  1832  the 

are  Dot  satisfied,  petitioner  lent  850/.  to  the  bankrupts,  for  which  they 

duJ^rTltte^  gave  their  joint  and  several  bond.     The  bond  was  sued 

forexaixiinadon,  upon,  and,  at  the  sittings  after  Hilary  Term  1839,  the 

very  infirm  and  petitioner  obtained  a  verdict ;  and  the  above  sum,  1,0341, 

ti^to^vel  dTSu  l'^^™®  ^"^  ^o  ^^^9  ^^^  principal,  interest,  and  costs,  for 
Court  can  do  is   which,  in  March  1839,  execution  issued.    Soon  after  the 

to  give  a  com- 

mission  in  aid     fiat  issued,  and  was  now  working  at  Sheffield.     On  the 

nat^^aV*"*''    ^^^^  -^P^*^  ^^  petitioncT^s  solicitor  attended  to  prove 
creditor*^  own     the  debt  by  affidavit,  but  the  assignees  alleging  that  it 

was  aifected  by  usury,  the  commissioners  refused  to 
receive  such  proof,  and  ordered  that  the  petitioner  should 
be  brought  to  Sheffield,  in  order  to  be  examined  as  to 
the  debt.     The  petitioner  was  upwards  of  seventy-nine 


a    There  seems   some    little  enrolment    can   in  no  wise,  in 

misconception  as  to  the  necessity  the  least  d^ree,  add  to  or  dimi« 

of  enrol  ling  rftfpo«Yioni.    Applica-  nish  that  quality.    The  6  G.  4. 

tions   for    this   purpose   at  the  c.l6.  s.96.and2&3W.4.cll4, 

bankrupt  office  have  been  very  6.5.  refer  only  to  four  thii^s,  vis. 

common  of  late.    But  it  is  as  the  commission  or  fiat,  the  adjn* 

well  here  to  intimate  that  there  dication,  the  assignment  to  assig- 

is  no  necessity  for  such  a  pro-  nees  under  old  commissions^  or 

ceeding.     Depositions    are   evi-  the  appointment  of  assignees  un« 

dence  in  certain   circumstonces  der  fiats,  since  1  &  2  W.  4.  c.  5«.* 

only,  and  the  enrolment  or  non-  ^nd  certificates  of  conformity. 
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years  of  age^  and  in  a  very  infirm  and  bad  state  of        1839. 

health.     She  resided  at  Eivaston  near  Derby,  a  distance        

of  forty  miles  from  Sheffield.  Shaw. 

Id  the  matter 
Mr.  Swansion  and  Mr.  K.  Parker  for  the  petitioner :  ^^ 

—  There  seems  no  gromid  whatever  for  the  objection     and  others. 

raised  by  the  assignees,  and  under  the  circumstances  of 

the  infirmity  of  the  petitioner,  and  her  total  inability  to 

travel,  we  trust  the  Court  will  at  once  direct  the  proof 

to  be  admitted,  or,  at  all  events,  that  the  Court  will 

direct  some  mode  of  taking  her  examination  without 

putting  her  life  in  jeopardy,  by  obliging  her  to  travel 

from  her  residence  to  Sheffield. 

Per  Curiam: — We  have  no  jurisdiction  whatever, 
because  the  commissioners  do  not  appear  to  have  re« 
jected  the  proof;  all  they  have  done  is  to  postpone  it. 
But  if  it  were  worth  while  you  might  have  a  commis- 
sion in  aid  to  take  her  examination  at  her  own  residence. 
AH  we  can  do  is  to  order  the  petition  to  stand  over,  to 
afibrd  her  any  reasonable  time  to  attend  at  Sheffield  for 

her  examination. 

Petition  to  stand  over* 


Ex  parte  JOHN  BRADBURY,  ADOLPHUS  CofR, 
CHERRELL,  and  THOMAS  EDGLEY,  — In  ^w.  23, 
the  matter  of  THOMAS  BLADES  WALDEN.  ^®^^- 

A,f  a  creditor  of 
fnp  B,  and  C,  gives 

1  HIS  was  a  petition  seeking  to  expunge  a  proof  for  2>.  a  general 
2,233/.  6s.  6d,y  made  on  behalf  of  Jokn  Anthony  Hemum  ^Z7y  for'the 

management  of 
bis  aiTairs,  dated  4th  July  I8d4,  under  which  2>.  consents  to  an  arrangement  ^tween  B. 
and  C,  on  the  dissolution  of  their  partnership,  that  C  should  become  solely  responsible 
for  A,*9  debt.  Thai  being  still  unpaid,  C.  becomes  bankrupt,  B,  remaining  soWent; 
and  D.  proves  the  debt  against  the  separate  estate  of  C.  After  the  fiat  jt,  is  found 
to  have  been  lunatic  since  1st  of  July  1834.  On  petition  to  expunge,  on  the  ground 
that  D.*B  adoption  of  C,  as  sole  debtor  was  under  a  void  power,  and  without  authority^ 
and  that  B.  remained  solvent,  and  therefore  Habler— Held,  that  the  proof  was  properly 
made.    Lunacy  is  not,  per  se,  a  revocation  of  power  of  attorney. 
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1839.        against  the  separate  estate  of  the  bankrupt.     The  fiat 

^—^        issued  on  the  11th  September  1887 ;  and  the  petitioner, 

BRAin^tY      Bichard  Hemum^  representing  himself  to  be  the  conn 

and  others*     mittee  of  John  AnUumy  Herman  a  lunatic,  had  becQ 
In  the  matter  ^ 

of  admitted  to  prove  the  above  debt  as  due  irom  the  bank- 

Walden.  j.yp^  alone  to  J.  A.  Hermon*  The  proof  was  made  under 
the  following  all^ations :  —  Prior  to  1832  the  bankrupt 
married  the  daughter  of  J.  A.  Herman^  and  shordy  after- 
wards entered  into  partnership  with  one  WUUam  Brighiy 
in  the  trade  of  drapers,  at  Liverpool,  under  the  firm 
of  Walden  and  Bright;  and  J.  A  Hemum  at  various 
times  lent  and  advanced  various  sums  to  the  firm  for  the 
use  of  the  copartnership,  for  which  the  firm  gave  the 
following  promissory  note : — 

<'  Liverpool,  5th  October  1832. 
"^1,750   6   6. 

<<  We  promise  to  pay,  on  demand,  to  John  Anthomg 

Hertnon  Esq.  the  sum  of  seventeen  hundred  and  fifty 

pounds  six  shillings  and  sixpence,  for  value  received, 

bearing  interest  at  the  rate  of  five  per  cent,  per  annum. 

(Signed)         ''  Walden  and  BrighL" 

An  account  was  settled  between  Walden  and  Bright 
and  J.  A  Hemum  some  time  after  the  date  of  the  pro- 
missory note,  by  which  it  appeared  that  a  balance  of 
2,946/.  6«.  was  due  from  them  to  him,  including  the 
promissory  note;  and  on  the  31st  August  1835  the 
amount  of  interest  then  due  was  paid  by  the  firm  to 
Bichard  Hermony  as  the  attorney  and  on  behalf  of  «7.  A 
Herman.  In  February  1836  Walden  and  Bright  com- 
pounded with  their  creditors,  by  payment  of  a  compo- 
sition of  15tf.  in  the  pound,  and  «7.  A.  Hermcn  agreed  to 
accept  the  said  composition,  and  not  to  require  pay- 
ment of  it  till  all  other  creditors  had  been  paid.  An 
agreement  was  signed  on  that  occasion  between  the 
bankrupt  and  Bichard  Hemum  on  behalf  of  J.  A.  Her* 
tiicm,  as  follows :— - 
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<<  Sir,  6th  February  1886.  1839. 

**  If  you  will  sign  the  agreement  on  the  part  of  your        

brother,  J.  A.  Hermon^  between   WUliam  Bright  and     bramuby 

myself  and  our  creditors,  by  which  it  is  proposed  that     »nd  others. 

1.         /  L        .J  r    .#   rr  v    J   ii  In  the  matter 

our  creditors  (except  the  said  J.  A*  Herman)  shall  accept  of 

a  composition  of  15*.  in  the  pound  on  their  respective  Walden. 
debts,  payable  three,  six,  and  nine  months^  and  secured 
by  our  notes,  and  that  J.  A.  Hemum  shall  accept  the 
like  composition  upon  the  debt  due  to  him,  amount- 
ing  to  2,946/,  6f.,  but  not  to  require  payment  of  any 
part  of  such  composition  until  the  compositions  to  all 
the  other  creditors  are  paid,  I  hereby  engage  to  in- 
demnify and  hold  you  harmless  for  so  doing ;  and  I  do 
also  agree  to  allow  and  set  off  so  much  of  the  said  debt 
due  to  the  said  J.  A.  Hemum  as  shall  be  remaining  due 
and  unpaid  at  the  time  of  his  death,  together  with  any 
loss  of  interest  by  reason  of  the  said  composition  in 
the  meantime,  out  of  and  against  any  legac}'  or  share  of 
his  property  payable  to  me  or  my  wife  under  the  will 
of  the  said  J,  A.  Hermon.  Dated  this  6th  February 
1836." 

In  June  1836  Walden  and  Bright  made  out  and 
fettled  another  interest  account  with  J.  A  Herman^ 
showing  128/.  17«.  Id.  to  have  been  paid  for  interest 
up  to  that  period.  Walden  and  Bright  dissolved  part- 
nership on  the  25th  June  1836,  and  it  was  alleged  by 
Richard  Herman  that  on  that  occasion  it  was  agreed 
between  Walden  and  Bright  that  Walden  should  con- 
tinue to  carry  on  the  business,  and  take  the  stock,  and 
receive  and  pay  all  debts  due  and  owing  to  and  by  the 
firm,  and  indemnify  William  Bright,  and  should  pay 
him  800/.  by  annual  instalments  for  his  share  of  the 
business ;  2,209/.  14^.  6d.  was  then  due  to  J.  A.  Herman^ 
which,  with  interest,  made  up  the  sum  proved.  At 
the  time  of  the  dissolution,  J.  A  Herman  agreed  to  re- 


Waldbk, 
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1889«  lea^  Bright^  and  adopted   the  bankrupt  as  his  sole 

*  debtor,  and  thereby  became  his  separate  creditor.     The 

Bradbury  assignees  opposed  the  proof,  on  the  ground  that  it  was  a 

and  others,  j^jj^^^  ^„j  ^^^  ^  separate  debt,  and  that  Bright  was  sdli 

Au  vfle  ui abler 

of  solvent. 

A  commission  of  lunacy  issued  against  «7.  A,  Hermon 
on  the  2dd  November  1837,  under  which  he  was  found 
to  have  been  lunatic  from  the  1st  July  1834,  and  there- 
fore the  petitioners  contended,  that  the  acceptance  of 
the  bankrupt  as  his  separate  creditor  by  J.  A.  Hermon 
was  void. 

It  appeared  that  Richard  Hermon  acted  under  a  power 
of  attorney,  dated  the  4th  July  1834. 

Mr.  Bethell  for  the  petition : — The  proof  against  the 
separate  estate  of  IValden  must  be  expunged.  It  was  a 
joint  debt,  and  to  convert  it  into  a  separate  debt  the 
consent  of  the  creditor  was  requisite ;  but  the  creditor 
having  by  the  commission  of  lunacy  been  found  a 
lunatic  prior  and  subsequent  to  the  alleged  agree- 
ment to  convert  it  into  a  separate  debt,  and  it  being 
manifest  he  was  not  then  in  a  fit  state  to  consent  to 
such  conversion  (a),  it  remains  as  it  was,  a  joint  debt, 
and  therefore  not  provable  as  a  separate  debt  against 
this  bankrupt  so  long  as  there  is  a  solvent  partner  in 
existence ;  and  the  solvency  of  Bright^  the  other  partr 
ner,  is  not  denied.  It  is  a  principle,  that  as  long  as 
a  solvent  partner  remains  liable  no  proof  can  be  made 
against  the  separate  estate  of  his  bankrupt  copartner; 
and  even  supposing  the  lunatic  to  have  assented  to  the 
conversion,  still  this  proof  cannot  stand  ;  for  in  Lodge  v. 
Dicas  ijb)  where,  on  the  dissolution  of  a  partnership,  it 
was  agreed  between  two  partners,  A.  and  S.,  that  A, 
should  take  upon  himself  to  discharge  a  debt  due  to  the 


(a)  See  A$hby  v.  Palmer^  I  Mer,  296.  {b)  5B.fA,6ll, 


Waldbh. 
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plaintiflP,  who  was  informed  of  the  arrangementy  and        1839, 
expressly  agreed  to  exonerate  the  other  partner,  -B.,  it        — ^ 
was  held  that  such  arrangement  was  no  defence  to  an      Bbadbubt 
action,  the  debt  not  being  satisfied  by  A*  accordingly.     ***!j  othert. 
[Sir  George  Rose :  —  "  Unless  a   fresh   security  were  of 

given/'  that  decision  adds.] — The  case  of  David  v. 
£fftce  (a)  is  still  stronger  ;  and  there,  though  the  cre- 
ditor assented  to  the  change  of  debtors,  and  might 
have  drawn  for  the  debt  during  the  solvency  of  the  new 
debtors,  the  retired  partner  was  held  nevertheless  liable. 

Mr.  Swanston  and  Mr.  Bacon  for  the  respondent 
Richard  Herman,  as  committee  of  J.  A.  Hennon  :— 
The  cases  cited,  and  more  recent  decisions,  show  that  if 
the  creditor  has  done  any  substantive  act,  such  as  taking 
fresh  security,  so  as  clearly  to  recognize  the  substituted 
debtor  as  the  only  party  to  whom  he  looks  for  payment 
of  his  debt,  the  original  co-debtor  is  discharged,  {b) 
But  it  is  said,  that  having  been  found  a  lunatic  at  the 
time  of  the  dissolution  and  adoption  of  this  bankrupt  as 
his  debtor,  Mr.  Herman  was  incompetent  to  assent  to 
such  arrangement;  but  that  is  not  so ;  acts  overreached 
by  lunacy  are  not  always  set  aside,  the  inquiry  being, 
whether  they  were  fair  and  reasonable,  and  whether  for 
the  lunatic's  benefit,  and  if  the  facts  warrant  that  con- 
clusion they  are  always  upheld,  (c)  It  is  rather  a 
question  addressed  to  the  discretion  of  the  Court,  the 
finding  of  the  jury  not  being  conclusive,  {d) 

(a)  7  2>.  4*  jR.  690 ;    SB»4rC.  411.    This  principle  was  main- 

196;  1  Car.  4:  P.  368.  tained    ia  Price  v.  Berrington, 

{h)  Tktm^on  v.  Percival,  5  Nev.  M.  R.,  1  st  July  1 840,  and  an  issoe 

4-  j(f.  167 ;  SB.^  Adol,  995.  waa  directed  to  ascertain  if  the 

(c)  See  NteU  v.  Morley^  9  Fe«.  party  found  lunatic  was  such  de 

478.  facto  at  the  time  of  the  act  sough 

(ji)  Serguon  v.  Sealery  8  Atk.  to  be  set  aside. 
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1839.  Here  also  the  present  respondent  was  acting  under  a 

power  given  him  by  the  lunatic,  and  it  is  by  no  means 

Brabbury     clear  that  lunacy  is  a  revocation  of  that  power.     In 

and  others.     QelPs  commentaries  of  the  law  of  Scotland  (a),  speaking 
in  the  matter  \  /'     r  © 

of  of  general  powers  of  attorney  to  manage  the  aflfairs  of 

.  VVALDBx.      ^g  party  empowering,  it  is  said,  ^  to  the  recall  of  such 

a  power,  two  things  are  necessary ;  first,  the  will  and 

intention  to  recall ;    and,  secondly,  special  notice  or 

general  notoriety." 

It  then  speaks  of  death  and  bankruptcy  being  a  revo- 
cation of  such  power,  and  continues — <<  Insanity  is  to  be 
judged  of  difierendy.  There  is  here  neither  an  implied 
natural  termination  to  the  authority,  nor  is  there  an 
existing  will  to  recall  the  former  appointment ;  nor  is 
the  act  notorious  by  which  the  public  may  be  aware  of 
such  failure  of  capacity."  *^  But  the  strong  practical 
ground  of  good  sense  on  which  this  question  was  dis- 
posed of  as  relative  to  the  public  was,  that  insanity  is 
contradistinguished  from  death  by  the  want  of  notoriety; 
that  all  general  delegations  of  power  on  which  a  credit 
is  once  raised  with  the  trading  world  subsist  in  force  to 
bind  the  grantor  till  recalled  by  some  public  act  or 
individual  notice;  and  that  while  they  continue  in 
uninterrupted  operation,  relied  on  by  the  public,  they 
are  in  law  to  be  held  as  available  generally,  leaving 
particular  cases  to  be  disdnguished  by  special  circum- 
stances of  mala  fides.  The  question  does  not  appear 
to  have  occurred  in  England,  but  the  opinion  of  very 
eminent  English  counsel  was  taken  on  the  case  whidi 
was  tried  in  Scotland,  and  they  held  the  acts  of  the 
procurator  to  be  effectual  to  the  public  against  the 
estate  of  the  person  by  whom  the  procuratory  was 

(o)  Vol.  2.  p.  320. 
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granted;"  and  the  commentator  adds  by  way  of  note,        1839. 

that  the  question  was  put  thus,  **  whether  in  these  cir-         " 

cumstances  (a  general  power  to  transact  business)  the     BraobTry 

transactions  of  the  attorney   under    the    procuration  ,  *°^  others.  , 

'^  In  the  matter 

*  are  good  to  those  who  transacted  with  him  from  the  of 

date  of  it  to  the  period  of  stopping/     The    answer      Walden, 
by  Sir  V.  Gibbsj  Sir  S.  BomiUy^  and  Mr.  Adams  was, 

*  we  think  they  are  good.' ''  In  the  case  now  before 
the  Court,  what  Mr.  R.  Hermon  did  under  the  power 
in  reference  to  this  question  was  perfectly  valid  and 
unimpeachable  down  to  the  time  of  the  bankruptcy, 
and  there  is  no  reason  why  the  subsequent  finding  of 
insanity  should  ^^  render  nugatory  all  that  was  done 
beneficially  to  the  lunatic.*' 

Mr.  BetheU  in  reply.  The  commission  of  lunacy  was 
binding  on  the  committee  according  to  the  finding  of 
the  jury,  and  no  act  done  by  him,  under  power  or  other- 
wise, which  was  overreached  by  the  finding,  can  stand. 
The  quotation  from  BelPs  Commentaries  supposes  a 
lunacy  occurring  after  the  power ;  but  here  the  power 
was  given  after  the  giver  was  de facto  a  lunatic,  which 
makes  all  the  difference.  In  the  other  cases  referred  to, 
there  did  not  exist  those  diflSiculties  which  supervene  in 
the  present  case.  Here  the  rights  of  other  separate 
creditors, — always  strictly  guarded  in  this  court,  and 
giving  rise  to  the  most  refined  distinctions  in  other 
cases,  —  will  be  affected  if  this  proof  is  allowed  to  • 
stand.  The  next  of  kin  of  the  lunatic  in  the  event  of 
his  death  have  a  right  to  insist  that  Brighfs  liability  is 
not  discharged,  and,  d/ortioriy  strangers,  viz.,  other  un- 
doubted separate  creditors,  have  a  claim  in  this  court 
not  to  be  deprived  of  their  rights.  What  we  contend 
for  is  based  on  an  established  rule  of  this  court,  and 
established  rules  ought  not  to  be  dispensed  with  by  the 
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)8S9,        exercise  of  a  disoretion  whether  a  contract  be  benefi* 
'        ,  ,    cial  or  otherwise.     The  whole  question  turns  on  this: 

JSjp  parte  j  * 

Bbadbuby      Was  Bright  discharged  from   all  liability  bywhat  todc 
In  Ae°  maxter  P'*^  ?     We  say  not ;  for  it  would  have  been  inoom* 
of  petent  to  him  to  have  pleaded  a  release  from  a  party 

found  a  lunatic  at  the  time ;  and  it  is  quite  clear  that  if 
a  new  committee  were  appointed,  and  be  were  to  bring 
an  action  against  Bright,  Bright  could  not  disdiarge 
himself  by  any  thing  short  of  payment.  The  case  of  Kir* 
wan  V.  Kirwan  is  also  an  authority  on  this  part  of  the 


Sir  John  Cross: — You  only  impeach  the  power  of  at* 
torney  on  the  ground  of  the  finding  of  the  jury  of  lunacy 
extending  from  a  period  prior  to  the  contract  in  ques- 
tion, and  thence  you  say  that  what  passed  did  not  amount 
to  a  valid  release  of  Bright,     You  are  aware  that  here  is 
an  account  signed  by  JValden,  in  which  he  acknowledges 
the  debt  to  be  due  from  him  alone  to  the  lunatic.     It 
seems  to  me  there  was  ample  consideration   passing 
between   the  several  parties  to  the  contract;    Wabkn 
receives  the  full  benefit  of  the  partnership  effects,  and  it 
would  be  difficult  to  restore  the  parties  to  the  same 
position  if  we  were  to  set  aside  the  transaction.     As  to 
the  effect  of  Brighfs  continuing  liability  the  proper  way 
of  looking  at  it  seems  to  me  to  be,  whether,  if  fVaiden 
had  remained  solvent,  and  an  action  for  this  debt  had 
been  commenced  against  him  alone,   he  could  have 
pleaded  the  non-joinder  of  Bright.     I  think  not ;   but 
as  this  is  a  new  point  I  shall  take  time  to  consider  my 
final  judgment. 

Sir  George  Sose: — As  I  entertain  no  doubt  in  this 
case    I   may   as  well    dispose  of  it,  as   far  as    I    am 

■'■■■»  ■  !■■■!■  ■!■■     I       I  II  I.      ■■    nil    .       ■ -  -  II  ■  .11.     .     '       ■  .    I    ■■     I  .1  HI  ■ 

(«)  4  Tjfrw.  491. 
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concerned,  at  once.     The  finding  of  the  jury  is  not  so        1839. 

fatal  to  all  intermediate  acts  as  to  make  them  absolutely        

void.     We  have  an  undoubted  power  and  discretion  to     Bbadbdry 

inquire  whether  such  acts  as  are  impuimed  be  beneficial  ,  *"?  others. 

.  ,  ^  °  In  the  matter 

or  otherwise  to  this  unfortunate  individual.     Nor  am  I  of 

aware  that  Courts  have  ever  gone  so  far  as  to  set  aside  Waldek. 
contracts  beneficial  to  the  lunatia  The  parties  most  com- 
petent by  nature  to  protect  the  lunatic's  interest,  and  to 
decide  whether  the  act  in  question  was  beneficial  to  him, 
admit  it  to  be  so.  The  bankrupt  is  the  son-in-law  of 
the  lunatic  creditor,  and  the  respondent  is  his  brother 
and  committee.  The  bankrupt  has  by  every  means  in 
his  power  affirmed  the  contract,  and  the  respondent,  by 
resisting  this  application,  tells  us  that  it  is  best  that  the 
bankrupt  alone  should  be  looked  to  for  payment  of  this 
debt.  As  regards  tlie  rights  of  other  creditors,  how 
often  do  we  interfere  against  them  in  cases  of  persons 
lunatic  defacto^  though  not  found  to  be  such  by  inqui- 
sition  of  lunacy.  It  is  every  day  practice  to  allow 
another  person  to  prove  on  behalf  of  a  creditor  labouring 
under  such  an  infirmity,  and  admit  proof  by  affidavit 
where  in  strictness  it  could  only  be  done  by  vlvd  voce 
examination;  and  yet  it  might  as  well  be  said  in  those 
cases  that  the  strict  legal  rights  of  other  creditors  are 
affected.  But  I  apprehend  that  as  a  court  of  equity  we 
are  warranted  in  that  course ;  and  if  a  question  of  this 
kind  were  before  the  Lord  Chancellor  I  have  no  doubt 
he  would  inquire  whether  the  contract  in  question  were 
beneficial  or  otherwise  to  the  lunatic,  and  upon  the 
result  of  that  inquiry  he  would  expunge  or  retain  this 
proof.  I  do  not  think  there  is  any  difficulty  rendering 
such  an  inquiry  necessary  in  the  present  case ;  were  it 
otherwise,  as  we  might  perhaps  be  encroaching  in  some 
degree  on  a  jurisdiction  not  properly  belonging  to  us,  I 
Vol.  I.  T  T  • 
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1839.        might   hesitate  about  directing  it.     Here  we  find  an 

agreement  entered  into  under  power  of  attorney,  which 

Bradbury      is  not  at  all  touched  by  the  finding  of  the  jury.     The 
and  others,     agreement  was  good  at  the  time,  and  no  court  of  equity 
of  would  have  set  it  aside.     If  any  action  had  been  brought 

Walden,  jjy  Srightj  a  court  of  equity  would,  upon  a  bill  filed 
under  the  circumstances  related  in  this  petition,  have 
decreed  a  release  to  him  pursuant  to  the  agreement  by 
Richard  Herman  at  the  time  of  the  dissolution.  Where 
one  partner  retires,  leaving  by  agreement  the  other  to 
pay  debts,  all  that  the  Court  requires  to  give  a  right  of 
a  joint  creditor  against  the  separate  estate  of  the  remain- 
ing partner  is,  that  there  should  be  an  assumed  consent 
on  the  part  of  the  creditor  to  accept  him  as  his  debtor, 
and  to  discharge  the  outgoing  partner;  and  where 
we  find  that  the  act  of  God  prevents  the  legal  and 
actual  assent  of  the  creditor,  but  that  those  who 
have  taken  upon  themselves  the  management  of  his 
affairs  have  assented  to  the  change  of  security,  that 
the  bankrupt  has  held  himself  out  as  the  party  solely 
liable,  and  that  the  change  of  security  is  beneficial  for 
the  lunatic  creditor,  I  think  we  are  bound  to  assume 
that  a  sufficient  assent  has  been  given.  Such  is  the 
present  case,  and  therefore  I  am  of  opinion  this  proof 
ought  to  stand. 

Nov.  25,  Sir  John  Cross: — The  assent  of  the  creditor  in  this 

1839.  instance  to  the  substitution  of  his  debtor  is  given  by  the 
brother  of  the  lunatic  creditor  acting  under  a  general 
power  of  attorney  for  the  management  of  his  afiaira. 
At  the  time  it  was  considered  to  be  a  perfectly  valid 
power,  but  the  creditor  was,  after  the  date  of  this  fiat^ 
declared  to  have  been  a  lunatic  since  the  1st  of  July 
1834,  the  power  of  attorney  being  dated  4th  July  1834. 


Waloek. 
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It  was  said  that  this  finding  of  the  Jury  is  conclusive;  1839. 
but  the  case  of  Sergison  v.  Sealey  (a)  was  referred  to,  in 
which  Lord  Hardwicke  distinctly  \ajs  down  the  contrary  Bradbury 
proposition.  But  then  it  is  said,  that  though  it  is  not  ijf"a[^*^*J?t 
conclusive  as  against  strangers,  yet  it  is  so  upon  the  ^^  of 
committee.  I  can  see  no  reason  for  establishing  such  a 
doctrine,  unsupported  as  it  is  by  any  decision.  The 
commission  is  tendered  as  evidence  adverse  to  the 
respondent,  and  then  we  have  the  fact  of  the  power  of 
attorney  existing.  We  find  that  under  that  power  of 
attorney,  the  attorney  exercised  a  proper  judgment,  and 
I  therefore  see  no  ground  for  saying  that  assent  was  not 
given.  But  then  it  is  contended  that  there  was  not  so 
complete  a  transfer  of  liability  as  to  discharge  Bright  the 
retiring  partner,  and  Lodge  v.  Dicas^  and  David  v.  EUice, 
and  Kirwan  v.  Kirwan  (b)  were  referred  to  in  support  of 
that  proposition.  Kirwan  v.  Kirwan  (b)  turned  on  the 
question  of  fact,  whether  there  was  evidence  of  assent; 
and  the  Court,  looking  at  the  circumstances  as  jurymen, 
considered  there  was  not ;  and  that  case  shows  that  the 
whole  question  turns  on  the  evidence,  and  if  assent  is 
proved  the  retiring  partner  is  absolved  from  liability. 
But  the  case  of  Thompson  v.  Percival  {h)  is  even  stronger. 
There  the  question  was  left  to  the  jury,  and  Lord  Den-- 
man  in  his  judgment  comments  upon  Lodge  v.  Dicas 
and  David  v.  Eilice  thus :  —  "In  the  former,"  he  says, 
<^no  new  negotiable  security  was  given,  nor  does  the 
difference  between  the  joint  liability  of  two  and  the  sepa- 
rate liability  of  one  appear  to  have  been  brought  under 
the  consideration  of  the  Court.  In  the  latter  no  bill  of 
exchange  was  given ;  and  that  decision,  on  consideration, 
is  not  altogether  satisfactory  to  us."     In  the  present  case 

(a)  3  Atk,  411 ;  and  se^  Price  ^  Berrington,  Supra, 

(b)  Supra. 
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Walden. 


1839.       there  b  abundant  consideration,  and  it  is  unnecessary  to 

inquire  whether  the  arran&^ement  entered  into  was  bene- 

Bbadbubt  ficial  to  the  lunatic.  The  question  before  us  is  not,  be 
and  othera.  j^  remembered,  whether  Bright  is  discharged,  but  whe- 
of  ther  the  bankrupt  has  not  contracted  a  new  debt  by  the 

mode  of  dealing?     I  tliink  he  has. 

Sir  George  Rose: — At  the  date  of  the  bankruptcy  the 

power  of  attorney  stood  unimpeached,  the  commission  of 

lunacy  and  finding  being  subsequent  to  the  fiat.     It  was 

thence  a  good  debt  at  that  time^  and  it  would  not  be 

right  to  overrule  it  in  consequence  of  the  subsequent 

inquisition. 

Petition  dismissed. 


C.of  R. 

Nor.  25, 

1839. 

Part  of  a  peti- 
tioning credi- 
tor^ debt  oon- 
traeted  during 
trading,  and 
part  sinoe,  not 
sufficient  to 
support  fiat. 
Secut^  if  part 
before  trading 
and  remainder 
daring  its  con- 
tinuance. 


In  the  matter  of  DOLBY. 

1  HIS  was  an  application  to  annul  the  fiat  on  the 
ground  of  no  petitioning  creditor's  debt.  The  bank- 
rupt had  ceased  trading.  Some  time  since  a  part  of 
the  petitioning  creditor's  debt>  insufficient  to  support 
the  fiat,  was  contracted,  while  he  carried  on  trade,  and 
the  balance,  making  up  ^^  the  100/.  and  upwards,"  was 
contracted  since  the  trading  ceased. 

Mr.  Anderdon  in  support  of  the  petition. 

Mr.  Ellison  contrd. 

Per  Curiam: — If  this  fiat  were  good,  then  if  a  debt 
of  10«.  had  been  due  during  the  trading,  and  the 
99/.  10«.  had  been  contracted  since,  it  would  create  a 
sufficient  petitioning  creditor's  debt.  There  is  a  great 
difference  between  such  a  case  and  that  where  a  part 
had  been  contracted  before  the  trading  and  the  remain- 
der during  the  trading. 

flat  annulled. 
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Ex  parte  FORRESTER.— In  the  matter  of  FOR-      C.  of  R. 

RESTER.  Nov.  25, 

1839. 

1  HIS  was  a  petition  to  annul  for  want  of  an  act  of  A  year  suffered 

II  to  elapse,  and 

bankruptcy.  acU  of  aequi. 

esceoce  before 

Mr.  Swanston  and  Mr.  CampbeU  for  the  petition.  ^i  by^bank"' 

rupt  presented. 

Per  Curiam: — The  fiat  issued  in  November  1838,  a  miawL 
year  back.     Why  did  you  not  petition  sooner  ?     There 
are  various  acts  of  acquiescence,  which,  connected  with 
the  delay,  warrant  us  in  maintaining  the  fiat. 

Petition  dismissed  without  costs. 


Ex  parte  WILLIAM  MONK  the  Bankrupt,  and  of     C.  of  R. 
his  sons  WILLIAM  HENRY  MONK  and  ED-     ^w.  25, 
WARD  VAN  HARTHELLS   MONK.— In  the        ^®^^- 
matter  of  WILLIAM  MONK.  57.^11^.11 

^_  signees  dead, 

1  HIS  was  a  petition   to  supersede  the  commission  ^""^^  T!'"  "®* 

*^  *  supersede,  on 

which  issued  in  1804,  to  which  the  bankrupt  duly  sur-  composition  to 
rendered;  and  under  which  he  had  passed   his  final  wbooouldbe 
account.     The    assignees   were  long  since  dead,   and  menUnto^Court 
there    had    been    no    new    choice;    debts    amounting  of  amount  of 
to   684/.    145.   4€f.    were  proved,   and   a   dividend  of  wbooouldnot^ 
8*.   6rf.    in    the   pound   had    been   paid    out   of   the  SIoiTrfi^. 
assets.     All  the  creditors  and  their  representatives  who  >^^   l*^ 

eeedinffs  beiuff 

had  proved,  and  who  could  be  discovered,  had  agreed  lost,  commis- 
to  supersede  the  commission,  upon  being  paid  a  com-  m^Jl^Jfo^ 
position  for   the  residue  of  the  debts  from   the  peti-  choice, &c upon 

'  'the  footing  of 

tioners,  the  sons  of  the  bankrupt;  but  there  were  other  alistofdebu 
creditors  who  could  not  be  discovered,  the  balance  of  P"*^** 
whose  debts  amounted  to  33/.  8^.  2d.     It  was  proposed 
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1839.        to  pay  this  balance  into  Court     The  proceedings  were 

£x  'parte 
Monk 

and  other*.         y^^^  q^  Anderdon   for  the  petition  cited  ex  parie 
lu  the  matter  *^ 

of  WalUs.  (a) 


Monk. 


Per  Curiam : — There  is  only  one  mode  of  eflfecting 
the  object  of  this  petition ;  that  is,  by  calling  a  meeting 
for  a  new  choice  of  assignees,  and  then  proceeding  in 
the  regular  way  under  the  6  Geo.  4.  c.  16.  ss.  133,  134.^ 
especially  with  a  commission  so  old.  We  cannot  other- 
wise bind  those  creditors  who  are  not  to  be  found.  If 
the  proceedings  are  lost  the  commissioner  to  whom 
this  commission  is  transferred  may  proceed  upon  the 
list  of  debts  set  out  in  the  petition,  if  he  thinks  it 
correct* 

Ordered.  ^^Let  the  commissioner  inquire  whether 
any  sales  have  been  had  under  the  commission ; 
and  if  the  proceedings  were  lost,  then  the  com- 
missioner to  be  at  liberty  to  proceed  on  the  Ibt 
of  debts,  and  inquire  if  any  detriment  would 
arise  to  any  person  in  superseding  the  old  com- 
mission, the  petitioner  undertaking  to  confirm 
all  sales  if  the  commission  he  ultimately  super- 
seded. 


(a)  2  GL  4-  J.  25. 
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Ex  parte  EDWARD  MARTIN  and  another.— In  the      C.  of  R. 

matter  of  ROBERT  GRAHAM,  -Nor.  25, 

1839. 

jyiR.  SfVANSTON  applied    to    change    the    venue  Bankrupt,  a 
of  the  fiat  from   Sherborne,  Dorsetshire,   to  London.  veiUn^ato't 
The    petition    stated    the    bankrupt  to  be  a  hawker,  the  country, 

.  ,  ,  .  .  till  /.  1       neither  residing 

agamst  whom  the  petitioners  had  bespoken  a  fiat  on  the  nor  trading  in 
15th  November.  On  the  9th  the  bankrupt  had  offered  J^ueutarlyr 
a  composition   to  his  creditors  of  lOs.  in  the  pound,  hut  de«sribcd  in 

,  .     docket  papen 

alleging  as  a  ground  for  such  offer  that  certain  of  his  as  of  Sherborne, 
effects  had  been  seized  for  breach  of  the  laws  relating  Londonr  A™ 
to  the  customs ;  but  no  sooner  had  he  made  the  offer  «'«<J»tora.  but 

.  .  ^^^  •"  Ireland, 

than  he  absconded  from  his  creditors.     The  petitioner  resided  in  Lon. 
obtained  a  list  of  his  creditors  from  the  bankrupt s  wife,  nenesto sup- 
and  from  the  bankrupt's  attorney  at  Taunton,  and  it  portfiatinLon- 
appeared    that    all    but   one    carried    on    business    in  rupthadab. 
London,  and    that  that  one  was  a  creditor  for  ISOLj  effecte.    Flat 
and  resided  in  Ireland.  cr*!!!^^ 

Sherborne  to- 

The  bankrupt's  purchases  were  almost  entirely  con-  London, 
fined  to  London.  AH  the  creditors  believed  the  alleged 
cause  of  the  offer  of  composition  to  be  fictitious,  and 
they  were  desirous  that  the  fiat  should  be  worked  in 
London,  Sherborne  being  L17  miles  distant,  and  the 
bankrupt  having  no  settled  place  of  business  or  of  resi- 
dence. The  bankrupt's  wife  afterwards  absconded  with 
all  the  bankrupt's  effects.  The  witnesses  to  support  the 
fiat  resided  in  London. 

Per  Curiam : — Take  the  order^ 
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C,  of  R.      Ex  parte  JAMES  CATCHPOLE.— In  the  matter  of 

A^oi;.  25,  CHARLES  RICKABY. 

1839. 

IS'^S^m?*-  This  was  the  petition  of  a  creditor,  and,  inter  aKa,  it 
tion  ID  1831,      stated  that  a  fiat  issued  against  the  bankrupt  in  April 

and  fiat  in  1836,  ,  ...  ,      ^  _  ^  ;  .  .  '^ 

against  party,  1836,  under  which  assignees  and  an  offiaal  assignee 
no  dividends  ^^^  ^^^  chosen.  The  bankrupt  had  not  passed  bis 
under  first  two    ]ast  examination,  and  it  had  been  adjourned  sine  A>. 

processes,  and 

bad  not  ob.  On  the  30th  April  he  was  committed  to  Newgate  for 

tificate.  "pro^  Concealment  of  his  effects,  where  he  remdned  till  the 

^^y  *!^®°-  24th  June,  during  which  period  the  assignees  discovered 

1836,  and  divi.  Concealed  effects  to   the  value  of  1,500/.     In  August 

but  payment  *  ^^^  ^  dividend  of  58.  had  been  declared,  but  payment 

of  it  stayed  till  ^f  j^  ^.^g  suspended  under  the  following  circumstances : — 

turtber  order,  *^  ^  ° 

to  give  time  for  It  appeared  that  in  November  1828  the  bankrupt  took 
under  first  two  ^^^  benefit  of  the  insolvent  act,  the  debts  in  his  schedule 
^'2^^  !**        amounting  to  2,030/.     In  May  1831  a  commission  of 

substantiate  any  . 

claim.  Nothing  bankruptcy  issued  against  him  under  which  debts  to  the 
years.  On  p».  amount  of  22iL  were  proved,  the  petitioning  creditor 
under°fiat*^f  ^"^  therein  having  been  imprisoned  two  years  by  the  ccmi* 
1836,  that  order  missioners  of  insolvency,  having  been  twice  a  bankrupt 
payment  of  A^d  four  times  an  insolvent.  No  dividends  were  paid 
dcir^*^  Costs  ^^^^^^  either  of  those  processes  against  the  present  bank- 
out  of  estate,  rupt,  nor  had  he  obtained  his  certificate.  By  an  order 
commission  of'  Under  the  present  fiat  of  1836,  dated  31st  August  1836, 
hatibeenMrf^d  P^J'^^^^^  ^^  ^^®  above  dividend  was  stayed  until  further 
with  latter  pe-  ordtT  of  this  Court,  on  the  petition  of  tlie  official  and 
ing  been  served  creditors'  assignees  under  that  fiat,  praying  that  it  might 
S^e'iS^ew*^  be  stayed  until  all  questions  between  the  creditors 
under  fiat  of  under   the   insolvency   and   under   the   commission  of 

1836,  their  costs  . 

also  ordered  to  1831,  and  tlic  assiguccs  of  the  fiat  of  1836,  should 
tbe'»iatc"*°      ^^^^^  ^^^  settled  and  determined  by  judicial  authority. 

Three  years  having  elapsed,  and  no  proceedings  what- 
ever having  been  taken  by  any  one  interested  under  the 
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insolvency  or  commission  of  1831  to  claim  or  prevent  1839. 

the  payment  of  the  funds  received  or  dividend  declared  — — 

under  the  fiat  of  1836,  this  petition  prayed  that  the  Catcrpole. 

order  staying  the  payment  of  the  dividend  might   be  ^°  ^®  matter 

discharged,  and  the  dividend  paid,  and  for  costs  out  Rickaby. 
of  the  bankrupt's  estate,  not  disturbing  the  dividend 
declared. 

Mr.  Swanstan  for  the  petition. 

Mr.  Anderdon  appeared  to  consent  on  behalf  of  the 
assignees  under  the  fiat  of  1836. 

Mr.  Montague,  for  the  assignees  under  the  commission 
of  IdSl,  and  Mr.  Bacon,  for  the  official  assignee  under 
the  commission,  also  consented. 

The  Court  made  the  order  as  prayed,  and  the  only 
question  was  as  to  the  costs. 

Mr.  Swanston : — The  assignees  and  official  assignee 
under  the  commission  of  1831  need  not  have  appeared. 
They  were  not  served  by  the  petitioner. 

Mr.  Montagu : — But  they  were  served  by  the  assignees 
under  the  fiat  of  1836. 

Per  Curiam  ;^-That  is  sufficioit  to  entitle  them  to 
costs  out  of  the  estate. 

Ordered,  and  costs  of  all  parties  out  of 
the  estate. 
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C.  of  R.     Ex  parte  CHARLES  WHIBLEY  and  another.— In 
■^fS«?'  the  matter  of  ANTHONY  ATKINSON. 

Order  made,        J[  HIS  was  an  application  for  an  order  nunc  pro  tunc* 

nunc  pro  tunc,  *^*^  "^  ' 

to  di^Dse  with  that  the  petitioning  creditor's  attendance  at  the  opening 
petitioning  ere-  of  the  fiat  might  be  dispensed  with.  Tlie  commissioners 
ftdX  ^^^^^^^  had  admitted  the  requisite  proofs  upon  the  petitioning 

creditor's   affidavit   without  the    order  of  this   Court, 

through  inadvertence. 

Mr.  Bickner  in  support  of  the  application. 
Per  Curiam : — Take  the  order,  (a) 


C.  of  R.  Ex  parte  WILLIAM  LYCJETT  and  onother.— In  the 
Jaw.  13,  ^j^^gr  ^f  THOMAS  WILD. 

1840. 

T      1«  HIS  was  an  application  by  the  petitioning  creditor  to 

1840.  change  the  venue  of  a  fiat  from  Cheltenham  to  London, 

Application  to  and  the  petition  stated  that,  **  as  the  petitioners  were 

fi^TomcZu  informed  and  believed,"  the  debts  of  the  bankrupt,  who 

tenham  to  Lon-  ^j^g  ^  dmper  at  Cheltenham,  were  6,930/.,  only  two  of 

ton,' debu  equal  the  creditors,  whose  debts  amounted  to  1,060/.,  resided 

CheitMham'  ^^  ®^  ^^^^  Cheltenham;  that  twenty-two  creditors,  whose 

22  debts,  equal  ^g^ts  amounted  to  2,700i,  resided  in  London ;  that  one 

to  2,700^,  in 

London ;  1  creditor,  whose  debt  was  2,628/.,  resided  at  Bedford ;  and 

2^628^^ at  Bed-  that  the  Other  creditors,  thirteen  in  number,  and  whose 

^^^^  ^^700^*  debts  amounted  to  about  700/.,  principally  resided  in 

in  the  north.  the  counties  of  Nottingham,  Warwick,   Stafford,  and 

Witncttes,  &e. 

in  London. 


P  tition  reftiaed       (^)  In  «  parte  Cromutell,  in  re  it  wm  granted.    The  fiat  having 

by  Court  of         Young  or  Nunn,  on  the  1st  May  been  annulled  accordingly,  on  the 

^^^*^»^"*        1840,  a  similar  8lip  had  happened.  8th  May  following  Mr.  Susseil 

Chancellor.         Upon  other   grounds,   together  applied  for  an  order  nunc  pro 

with  that  objection,  a  petition  was  tunc  to  dispense  with  the  attend- 

presented  to  supersede  this  fiat,  ance ;  but  the  Cotirt  refused  to 

and  for  want,  inter  alia,  of  trading,  interfere. 
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Lancaster.     All  the  witnesses  to  support  the  fiat  resided        J  840. 
in  London.  „ 

Js,»  parte 
Mr.  RandaU  for  the  petition.  andSer. 

Per  Curiam  .—No  order.  ^"  the^matter 

Mr.  Mawkdl  this  day  applied  to  the  Lord  Chancellor,  ^    p* 

on  an  original  petition,  stating  the  above  facts,  and  the  j^^  \q 

former  application  and  refusal  by  the  Court  of  Review;  1840. 
and 

The  Lord  Chancellor  granted  the  order  ns  prayed. 


Ex  parte  GEORGE  POLLARD.— In  the  matter  of     C.  of  R. 

THOMAS  COURTNEY,  (a)  May  2, 

1840. 

The  facts  of  this  case  >**ll  be  seen,  ante^  p.  239.  ?^j»«''«'  ^'T  * 

'  '  «  judgment  of  th^ 

The  terms  of  the  Lord   Chancellor's   order,   dated  Lord  Chan- 
20th  January  1840,  were  as  follows: — <^  Declare  that  cial case,  leave 
the  petitioner  is  entitled  to  stand  as  equitable  mortgagee  ^  '^  ^^ 
on  the  premises  in  the  special  case  mentioned  {ante^  the  House  of 
p.  239),  and  to  have  a  preferable  claim  for  such  debt  as  months  back, 
the  said  Court  of  Review  may  upon  investigation  find  J^  beeoSen 
to  be  due  to  him  upon  the  securities  in  the  said  (special)  ^^«f^  pro»- 

*  cuting  the  ap- 

case  mentioned;  and  I  do  refer  the  case  back  to  the  peal, and  no ap- 
said  Court  of  Review."     Subsequent  to  the  presentation  J^  rtay^proceed- 
of  the  petition  of  appeal  on  the  special  case,  by  arrange-  '^P'jf^**^* 
ment  between  the  parties,  the  property  was  sold,  and  it  Court  of  Re- 
was  agreed  that    the  proceeds   should  be   invested,  to  jo  refusing  to 
abide  the  result  of  the  appeal,  without  prejudice  to  either  ^JiMequendar*' 
party,  and  the  assignees  deposited  the  produce  in  the  on  the  Lord 
bank  of  the  British  Linen  Company  in  Scotland.  judgment? 

The  petitioner  applied  often  for  an  account  of  the  P«rty  obtaining 

*                         *^  *  leave  to  appeal 

proceeds,  but  without  success.  ordered  to  elect 

.^ within  a  given 

(a)  See  this  case  on  the  original  bearing  in  the  Court  of  Review,  i,^  would  pro- 
3  Mont.  4-  Ayr,  340,  and  on  the  special  case  to  the  Lord  Chancellor,  ceed  with  it  or 
ante,  239.  ^^ 
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1840.  Upon  the  ex  parte  application  to  the  Lord  Chancellor 

"^~~~         for  leave  to  appeal  to  the  House  of  Lords^  on  the 

Pollard.       ^^^^  February  1840  (a),  the  order  made  was  as  fbl- 

In  the  matter  Jq^j  . — tt  jjow  upon  hearing  what  was  alleged  in  sup- 

Courtney,     port  of  the  said  application,  and  deeming  the  matter 

brought  before  me  by  way  of  appeal  from  the  Court  of 

Review  to  be  of  suflScient  importance  (6)  to  require  the 

decision  of  the  House  of  Lords,  I  do  hereby  grant  soch 

permission  to  appeal,  and  do  direct  the  whole  facts  {c) 

whereupon  the  question  arose,  to  be  stated  in  the  form 

of  a  petition  of  appeal  to  the  House  of  Lords." 

In  one  of  the  letters,  written  since  leave  to  appeal  was 
granted,  from  the  solicitor  of  the  assignees  to  the  peti- 
tioner's solicitor,  after  alluding  to  taking  advice  of 
counsel  on  this  subject,  were  the  following  expressions: — 

^  If  he  should  think  the  assigfUbes  not  justified  in  appeal- 
ing, I  shall  then  advise  them  to  arrange  with  your  client 
at  once,"  Sec ;  and  in  another  he  said,  *<  Until  the  asug- 
nees  have  made  up  their  minds  whether  they  will  or  not 
appeal  from  the  judgment  of  the  Lord  Chancellor,  I 
have  not  thought  myself  justified  in  formally  giving  yoa 
answers  to  all  your  questions." 

No  application  having  been  made  to  stay  the  pro- 
ceedings during  the  appeal,  the  petitioner  prayed  diat 
the  proceeds  of  the  property  in  question  might  be  paid 
over  to  him,  and  that  he  might  be  declared  entitled  to 
the  intermediate  rents  and  profits,  the  petitioner  sub- 
mitting to  have  a  proof  he  had  made  expunged,  and  to 
refund  the  dividends  he  had  received. 


(a)  AnUf  p.  S55.  Chancellor  there  said,  it  miut  go 

{b)  See  the  words  of  the  l&S  to  the  House  of  Lords  in  the 

W.  4.  c.  S6,  s.  37.  ante^  p.  S5J,  same  shape  as  it  came  before  him, 

note.  the  Lord  Chancellor,  vis.  on  the 

(c)  See  ante^  p.  253.  The  Lord  special  case. 
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Tbe  Lord  Chancellor's  order,  made  on  Uie  20th  Jo-        1840. 
nuory  1840,  wos  not  delivered  out  until  the  15th  Feb-        — 
mary,  i.  e.  after  the  liberty  to  appeal  was  given.     It  did      Pollard. 
not  appear  that  any  steps  had  been  taken  in  the  way  of  '°  *^®  matter 
an  appeal,  or  that  any  meeting  of  creditors  had  been     Courtnkt. 
convened  to  determine  whether  it  should  be  proceeded 
with ;  but  the  assignees  were  waiting,  before  they  made 
up  their  minds,  till  they  had  obtained  the  opinions  of 
Scotch  lawyers  and  the  assent  of  certain  creditors. 

Mr.  SuHmsUm  and  Mr.  O.  Anderdon  in  support  of  the 
petition : — 

It  is  very  true  that  the  Lord  Chancellor  has  given 
the  respondents  leave  to  carry  this  question  by  appeal 
to  the  Houfe  of  Lords ;  and  they  will  no  doubt  contend 
on  the  other  side  that  tkis  Court  ought  not  to  make 
the  order  we  now  ask,  because  they  intend  to  appeal. 
But  the  bare  liberty  to  appeal  does  not  operate  as 
a  stay  of  proceedings.  When  the  respondents  ob*- 
tained  leave  to  appeal,  what  they  ought  to  have  done 
was,  to  have  added  to  their  application  n  prayer 
that  all  further  proceedings  should  be  stayed  in  the 
meantime.  This,  however,  they  did  not  apply  for,  be- 
cause they  well  knew  that  such  was  the  strength  of  the 
Lord  Chancellor's  opinion  in  our  favour  that  it  would 
have  been  refused. 

When  the  Lord  Chancellor  gave  his  judgment,  appli- 
cation for  leave  to  appeal  was  made,  and  refused  (a) ; 
and  on  the  subsequent  occasion,  when  an  ex  parte  appli- 
cation was  pressed  upon  him,  he  granted  it,  not  because 


(a)  See  the  report,  ante,  p.95J.  peal,  but  stated  that  a  distinct 

It  was  said  upon  this  occasion,  application  must  be  made  for  the 

that  the  Lord  Chancellor  did  not  purpose, 
then  refuse  to  give  leave  to  ap- 
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1840.        l^^  doubted  his  own  judgment,  but  because  he  considered 
Ex  parte      ^'  ^^  invidious  office  for  a  judge  to  refiise  leave  to 
Pollard.      appeal  from  his  own  judgment.    And  it  is  a  very  strong 
Qf  circumstance,  that  it  was  not  till  after  that  liberty  to 

CouRTNXY.  appeal,  that  the  order  of  his  Lordship  directing  this 
Court  to  proceed  in  the  matter  was  delivered  out  by 
his  officer,  which  that  careful  judge  would  not  have 
done  had  he  thought  it  would  be  right  that  our  pro- 
ceeding upon  that  order  should  be  stayed.  In  no 
court,  it  is  well  known,  does  the  pendency  of  an 
appeal  stay  the  prosecution  of  the  order,  judgment,  or 
decree  appealed  from  (a) ;  and  unless  an  order  for  that 
purpose  be  expressly  made  proceedings  must  go  on  in 
the  usual  course.  Even  now,  why  do  not  the  respon- 
dents obtain  an  express  order  from  the  Lord  Chancellor 
to  stay  proceedings  ?  But  they  will  not.  In  this  state 
of  things,  why  should  we  be  debarred  of  our  legal 
right?  The  judgment  of  the  Lord  Chancellor,  over- 
ruling the  opinion  of  this  Court,  has  declared  us  to  be 
equitable  mortgagees  of  this  property.  In  the  mean- 
time, t\\e  property  so  declared  to  belong  to  us  has 
been  sold,  and  the  produce  is  in  the  hands  of  the 
assignees. 

Sir  George  Base : — There  can  be  no  doubt  the  more 
regular  course  would  have  been  to  have  made  an  appli- 
cation to  the  Lord  Chancellor  for  a  stay  of  proceedings 
at  the  time  when  the  leave  to  appeal  was  granted. 
Yet  although  the  pendency  of  the  appeal  without  such 
order  is  no  stay  of  proceeding!^,  how  it  should  operate 
upon  our  judgments  in  making  any  order  upon  this 
petition  is  a  very  different  matter. 


(a)  See  the  cases  on  this  subject, —  Chit  Eq.  Index,  Practice; 
Appeal,  IV.  7.  p.  1 142.  2d  ed. 
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Mr.  BusseUy  for  the  respondents,  the  assignees : — We        1840. 

admit  that  the  pendency  of  an  appeal  does  not,  per  se^        

stay  any  proceedings  in  equity.  But  at  common  law  Pollabd. 
the  Court  will  remember  tliat  a  writ  of  error  brought  ^"  ^^®  matter 
will  so  operate.  So  does  an  appeal  from  the  Court  of  Courtney. 
Session  in  Scotland.  We  do  not  seek  to  stay  the  exe- 
cution of  any  existing  order,  but  rather  to  prevent  any 
fresh  order  being  made,  which,  in  the  event  of  the  House 
of  Lords  deciding  in  our  favour,  would  be  worse  than 
useless,  and  might  be  highly  prejudicial  to  the  estate,  in 
taking  from  it  funds  to  which  it  may  ultimately  be  found 
to  have  been  entitled.  If  instead  of  this  petition  being 
granted  the  Court  make  no  order,  there  the  matter  will 
rest  till  the  judgment  of  the  House  of  Lords  is  given ; 
and  no  prejudice  can  happen  to  the  petitioner  except 
delay,  which  by  investment  of  the  property  in  the  mean- 
time can  be  easily  compensated.  It  would  not  have  been 
proper  for  us  to  have  applied  to  the  Lord  Chancellor  to 
stay  proceedings ;  if  we  had,  we  should  only  have  been 
told,  what  is  very  manifest,  that  he  had  no  jurisdiction. 
All  the  Lord  Chancellor  could  do,  besides  giving  leave 
to  appeal,  was  to  refer  the  original  petition  back  to  this 
Court  to  make  directions  consequential  upon  his  giving 
judgment  in  favour  of  the  petitioner.  With  respect  to 
the  delay  that  has  taken  place,  that  is  accounted  for  in 
two  ways ;  first,  as  assignees  we  have  been  very  desirous 
of,  and  have  been  waiting  for,  the  consent  of  all  the 
creditoi-s,  that  the  appeal  should  be  prosecuted ;  secondly, 
this  is  the  first  instance,  since  the  establishment  of  this 
Court,  of  an  appeal  going  to  the  House  of  Lords,  and 
there  are  great  doubts  and  difficulties  as  to  our  mode 
of  proceeding,  arising  from  the  standing  orders  of  the 
House  never  having  provided  for  an  appeal  from  the 
Lord  Chancellor  sitting  in  bankruptcy.  Those  orders 
apply  to  appeals  from  courts  of  law  and  from  decrees  of 
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1840.       courts  of  equity.     But  Uie  order  oFthe  Lord  Chancellor 

"""^        sitting  in  bankruptcy  is  not  a  decree  of  a  coart    of 

Pollard,      equity  nor  a  judgment  at  law  ;  and  therefore  no  pro- 

In  the  matter  yijiQn  ig  made  for  it.  (a)     We  are  also  waiting  to  obtain 

Courtney,     the  opinions  of  eminent  Scotch  lawyers,   but    at   the 

same  time  have  an  honest  intention  to  prosecute  the 

appeal,  if  we  can  see  our  way  clearly. 

Mr.  Swanston  in  reply : — There  being  no  order  to 
stay  proceedings,  the  position  is  simply  this,  that  the 
Lord  Chancellor  has  made  an  order  upon  this  Court 
directing  it  to  proceed  in  giving  consequential  direc- 
tions following  out  his  order  that  we  are  entitled  to 
stand  as  equitable  mortgagees.  He  would  have  stayed 
that  order  had  he  thought  it  right;  and  all  the  assignees 
say  in  excuse  for  a  delay  of  three  months  in  prosecuting 
the  appeal  is,  not  that  they  have  a  bond  fide  intention  to 
prosecute  it,  but  that  they  so  intend  in  the  event  of 
certain  contingences  happening.  The  petitioner  lias 
already  been  kept  out  of  his  money  three  years,  and  no 
greater  injury  ought  to  be  inflicted  upon  him^  except  on 
more  potent  reasons. 


(a)  "  DieSabbati,  15  Julii  1678.  a  decree  made  whilst  the  pariia- 

^Ordered,  that  all  penons  who  ment  is  actually  sitting;  in  which 

shall  be  desirous  to  exhibit  to  this  case  the  party  who  shall  find 

House  any  petitions  of  appeal  himself  aggrieved  may  bring  his 

from  any  court  of  equity,  do  pre-  petition  of  appeal,  provided  be 

tent  their  petitions  within  four-  present  it  to  thu  House  within 

teen  days,  to  be  accounted  from  fourteen  days  after  such  decree 

and  after  the  first  day  of  every  is  made  and  entered  in  any  court 

session  or  meeting  of  parliament  of  equity  in  England  or  Wales, 

after  a  recess;  after  which  time  twenty  days  in  any  of  the  courts 

the  Lords  do  declare  they  will,  in  Scotland,  and  forty  days  in 

during  every  such  sitting,  receive  any  of  the  courU  of  equity  in 

no  petition  of  appeal,  unless  upon  Ireland." 
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Sir  John  Cross: — Let  it  be  distinctly  understood. that        1840. 

the  order  of  the  Lord  Chancellor  is  not  an  order  upon         — 

Ex  parte 
this  Court  binding  it  to  do  more,  even  granting  it  to      Pollabd. 

have  that  force,  than  to  proceed  to  hear  the  application,  ^°  the^mattcr 

and  make  such  order  as  we  think  right     This  pett-     CouBXNEt 

tion  comes  on  as  though  it  had  never  beeli  heard  before. 

But  the  assignees  step  in  and  say,  *^  Here  is  an  appeal 

pending ;  the  Court  can  make  no  order ;"  and  they  refer 

to  the  practice  of  courts  of  law  with  regard  to  writs  of 

error.     But  I  never  heard  of  any  instance  of  a  court  of 

law  staying  proceedings  because  an  intention  of  issuing 

a  writ  of  error  existed  in  the  mind  of  a  defeated  suitor. 

Such  however  is  the  present  case:  for  no  appeal    is 

actually  pending.  Leave  to  appeal  is  obtained,  but  as  far 

as  we  can  learn  no  single  step  has  been  taken  towards 

presenting  a  petition  of  appeal.     All  the  assignees  ven^- 

ture  now  to  say  is,  that  they  intend  to  appeal,  if  the 

creditors  will   give  their  assent.     Three  months  have 

already  elapsed,  and  their  minds  are  not  yet  made  up, 

• 

and  we  know  not  how  long  they  may  require  for  that 
purpose.  The  petitioner,  a  merchant,  has  been  kept  out 
of  his  property  (for  such  the  Lord  Chancellor'  has  now 
declared  it  to  be)  three  years ;  and  in  my  opinion,  before 
we  exercise  that  discretion  which  the  assignees  contend 
for,  we  should  require  them  to  show  there  would  be 
risk  and  danger  to  the  estate  in  our  handing  over  this 
money  to  the  petitioner.  If  the  assignees  take  a  right  view 
of  the  difficulties  arising  out  of  the  standing  orders  of  the 
House  of  Lords,  it  appeal's  to  me  that  they  have  allowed 
the  time  for  appealing  to  pass  by  altogether ;  and  other- 
wise by  treating  the  judgment  of  the  Lord  Chancellor  in 
bankruptcy  as  not  being  a  decree  of  a  court  of  equity, 
and  so  not  provided  for  by  those  orders,  there  is  no 
knowing  how  long  it  may  be  before  the  appeal  is  pro- 
secuted. There  are,  therefore,  three  questions  for  us 
Vol.  I.  V  \j 
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1840.        to  cpnsider;  first,  whether  the  obtaining  leave  to  aj^peal 
is,  per  se^  a  stay  of  proceedings ;  I  think  we  are  all 
Pollard,      agreed  as  to  that,  that  it  is  not;   secondly,  whether 
in  the  matter  there  is  a  hon&fide  intention  to  prosecute  the  appeal ; 
CouBTNfiY.     and,  thirdly,  whether  sufficient  time  has  not  been  given 
already.  As  to  the  second  point,  I  should  like  to  see  that 
some  substantive  step  has  been  taken,  whence  I  could 
collect  snci)  an  intention,  and  I  feel  very  doubtful  about 
its  existence ;  and  as  to  the  third  point,  three  months 
have  already  elapsed,   and   nothing  has  been   done — 
nothing  but  mere  promise,  or  rather  a  mere  vague  state- 
raent,  that  if  the  consent  of  creditors  can  be  obtained 
It  is  the  wish  of  the  assignees  to  prosecute  it ;  the  exe- 
cution of  which  wish  also  seems  to  depend  on  the  further 
contingency  of  the  opinions  of  Scotch  lawyers  being 
favourable  to  the  views  of  the  assignees.     Upon  these 
points  I  doubt  very  much  whether  we  ought  not  to 
make  the  order  as  prayed. 

Sir  G.  .Bcwe: — If  that  which  the  assignees  now  seek 
were  to  be  dealt  with  and  pressed  adversely,  I  have  no 
hesitation  in  saying  that  the  proper  course  would  have 
been  for  them  to  have  applied  to  the  Lord  Chancellor 
to  stay  all  proceedings  consequent  upon  his  order  during 
the  pendency  of  the  appeal,  and  he  would  then  have 
limited  the  parties  to  prosecuting  the  appeal  within  due 
course  of  time.     But  it  comes  here  as  a  suggestion  of 
the  assignees,  standing  in  the  relation  of  trustees  for  the 
body  of  creditors,  that  this  Court,  by  making  any  order 
at  the  present  moment,  might  be  doing  that  which  would 
have  to  be  set  aside,  and  that  the  property  in  question 
may  be  lost  to  the  estate  if  a  judgment  should  be  ulti- 
mately pronounced  adverse  to  the  petitioner.    They  do 
not  come  for  an  order  to  stay  the  proceedings  \  but  the 
petitioner  calls  upon  us  to  make  an  order  for  payment 
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of  that  which  may  turn  out  not  to  belong  tahtm.  All  that        1840. 
I  feel  isy  not  that  we  should  decline  to  hear  the  present        -^^^ 
petition,  but  that,  having  heard  it,  we  should  defer  giving      Pollaro. 
the  direction  which  the  petitioner  asks  under  existing  cir-  '"  ^^^  matter 
cnmstances.    As  I  thought  on  the  former  occasion  (a)  so     Coortkrv. 
I  think  now,  that  this  is  not  a  question  to  be  settled  on 
petition  in  bankruptcy.     The  case  comes  back  to  us, 
declaring  the  petitioner  entitled  to  the  proceeds  of  the 
estate.     But  in  granting  the  appeal  hb  Lordship  may 
have  felt  that  it  was  not  proper  to  conclude  so  important 
a  question  as  that  of  international  law  on  petition  in 
bankruptcy ;  and  that  as  a  question  of  contract,  and  not 
of  the  mere  administration  of  a  bankrupt's  estate,  it 
ought  to  have  been  brought  forward  rather  by  bill  in 
equity.     The  assignees  by  their  counsel  state  fairly  that 
they  have  the  intention  of  prosecuting  this  appeal  in 
certain  events,  and  I  think  we  ought  to  give  credit  to 
them  in  making  that  statement.     We  are  proceeding  to 
hear  this  petition,  having  regard  to  that  statement,  pro- 
secuted certainly  to  the  extent  at  present  of  obtaining 
leave  to  appeal.     Upon  a  question  of  so  much  nicety 
and  importance  some  little  delay  must  be  allowed  for. 
There  is  no  evidence  of  unnecessary  delay ;  but  before 
we  decide  the  matter  one  way  or  the  other  I  should 
like  to  be  better  satisfied  that  the  assignees  would  within 
a  limited  time  state  decidedly  whether  they  will  pro- 
secute the  appeal  or  not;  and  therefore  I  should,  if  my 
learned  colleague  is  of  the  same  view,  propose  that  they 
should  have  till  the  last  day  of  term  to  decide  upon  the 
matter,  letting  the  petition  stand  over  accordingly. 

'Mlt.  RiisseU  undertaking  to  be  prepared  with  a  defini- 
tive answer  as  to  the  intention  by  the  last  day  of  term. 

The  petition  stood  over  accordingly. 


(rt)  Mont.  <Sf  Ayr,  p,  .350. 
U  U   2 
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1840.  Mr.  J.  Russell  this  day  stated  that  the  assignees  de« 

clined  to  proceed   with   the  appeal   to  the   House  of 

PoLLAKD.      Lords,  and  were  willing  to  submit  to  the  common  order 
In  the^matter  ^j,^g  ^^j^ 

COUBTNEY. 

C.  of  R«  Mr.  Swansion  and  Mr.  Anderdon  :  —  The  common 

i^i  order  would  throw  the  burden  of  all  the  costs  upon  the 
produce  of  the  moitgaged  property;  but  here  extra- 
ordinary costs  have  been  incurred  by  the  litigious  spirit 
of  the  assignees.  They  have  not  appeared  like  ordinary 
trustees,  merely  submitting  their  rights  to  the  judgment 
of  the  Court,  but  have  acted  as  adverse  parties.  The 
costs  of  the  appeal  to  the  Lord  Chancellor,  and  the  sub- 
sequent costs  incurred  in  applications  to  this  Court, 
ought  not  to  be  thrown  on  the  mortgaged  fund,  but 
upon  the  bankrupt's  general  estate. 

Mr.  «7.  Russell: — The  petitioner  has  proved  and  re- 
ceived a  dividend  in  respect  of  the  entire  debt  which  is 
secured  by  his  mortgage,  and  therefore  it  was  absolutely 
necessary  for  him  to  bring  the  assignees  here  to  have  his 
proof  expunged,  and  to  refund  the  dividend,  before  he 
could  get  an  order  that  the  proceeds  of  the  security 
should  be  paid  over  to  him. 

Per  Curiam :  —  That  makes  no  difference ;  he  roust 
have  come  here,  in  any  event,  whether  he  had  proved 
or  not.  The  costs  of  the  appeal  and  of  this  application 
must  come  out  of  the  general  estate.  Costs  of  appeal 
and  ^^  consequent "  thereon  embraces  all  those  incurred 
subsequent  to  the  appeal  in  this  case.  The  other  costs 
must  come  out  of  the  mortgage  fund. 

Ordered,  that  the  proof  made  by  the  petitioner  be 
expunged,  with  liberty  to  retajn  dividends  received  by 
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him  on  such  proof,  amounting  to  240/.  18«.  2rf.,  in  part        1840. 
satis&ction  of  what  found  due  on  account  after  men- 

Ex  pQttc 
tioned ;  to  take  account  of  money  due  under  the  mort-      Pollard. 

gage;  and  it  being  admitted  that  the  property  had  by  ^"  ^^  matter 
mutual  consent  been  sold,  and  that  it  had  produced  Courtney. 
1,305/.,  now  in  the  hands  of  the  assignees,  ordered,  out 
of  that  sum,  that  the  costs  of  the  assignees  and  peti- 
tioner in  taking  up  title  to  property,  and  of  sale,  and  of 
petitioner  and  assignee  of  original  petition,  and  the  costs 
of  appeal,  and  of  the  present  application  incurred  by  the 
petitioner,  should  be  paid.  The  assignees'  costs  of  ap))eal 
and  of  the  present  application  out  of  tlie  bankrupt's 
general  estate.  The  surplus  of  the  1,305^,  and,  if  in- 
sufficient, the  2\0L  18«.  2d.j  to  pay  the  petitioner's 
mortgaged  debt. 


Ex  parte  JOHN  ROBERTS.  —  In  the  matter  of        C.  of  R. 

ROBERT  GORDON  ROBERTS.  4?^*^  ^^> 

1840. 

Mr.  O.  ANDERDON  applied  by  motion  that  the  Bankrupt  hav- 

*  *^  -^  ing  become 

above  named  John  Roberts,  as  the  bankrupt's  next  friend,  lunatic,  a  next 
might  be  allowed  to  make  the  usual  affidavit  of  the  bank-  to  make  the 
rupt's  conformity  with  the  requisites  of  the  statute  (6),  ^'J^^^^Jf* 

, fraud,  &C.  in 

obtaining  allow- 
(a)  S.  P.  Ejp  parte  Pearson,  re    by  three  fifths   in  nuint)er   and  auce  by,  and 

J^o^^,  25th  Nov.  1839.  value  of  such  creditors,  or  by  consent  of.  corn- 
et) **  And  be  it  enacted.  That  nine  tenths  in  number  of  such  creditors,  (o) 
such  certificate  shall  be  signed  creditors,  who  shall  thereby  tes- 
by  four  fifths  in  number  and  value  tify  their  consent  to  the  said 
of  the  creditors  of  the  bankrupt,  bankrupt's  discharge  as  aforc- 
who  shall  hare  proved  debts  said ;  and  no  such  certificate  shall 
under  the  commission  to  the  be  such  discharge,  unless  the 
amount  of  twenty  pounds  or  commissioners  shall,  in  writing 
upwards,  or  after  six  calendar  under  their  hands  and  seals,  cer- 
months  from  the  last  ezamina-  tify  to  the  Lord  Chancellor  that 
tion  of  the  bankrupt,  then  either  such  bankrupt  has  made  a  full 

u  u  3 
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)840.        in  Ilea  of  the  bankrupt  himself,  with  the  view  to  the 

allowance  of  his  certificate ;  the  bankrupt  having,  since 

Roberts,      the  certificate  was  allowed  by  the  commissioners,  become 

In  the  matter  ^  lunatic,  though  no  commission  of  lunacy  had  been 

Roberts.      taken  out. 

The  Court,  under  the  ciixumstances,  made  the  order 
as  prayed. 


C.  of  R.  ^^  P^^  ROBERT  CASTLE  and  other  creditors.— 
Jan.  22,  In  the  matter  of  RICHARD  JONES  TODD. 

1840. 

Fiat  having  IN  this  case  the  fiat  issued  on  the  3d  January  1840, 

^ioners*^!  directed  to  Henry  Sockett  esquire,  and  Edward  PrieM 
to  IT  afteiJI!t  ^^^^^*y  Stephen  Towgoody  William  Meyrick,  and  fVaUer 
live  oifered  to     Morgan,  the  Cardiff  list  of  commissioners.     Since  then 

petitioninir  ere-  ...  u    i      i_  j-  ^ 

ditor,  asking  negociations  had  been  pending  for  a  compromise 
removal  to  fresh  between  the  bankrupt  and  his  creditors.     The  above 

list  and  an  ex-  '^ 

tension  of  time,  Edward  Priest  Richards  and  Stephen  Towgood  were 
take^oura^aew  ^cditors,  and  declined  to  act,  and  the  other  commis- 
iiat  to  fresh  list,  gjoners  also  declined.     The  petitioners  and  several  other 

or  to  amend  fiat  ^  ^  '^ 

aoeordingij,  creditors  resided  at  Bristol,  and  were  therefore^  in  this 
sionoftime.  ~  State  of  circumstances,  desirous  that  the  fiat  should  be 
Apphcations  to   amended,  by  transferrin!::  it  to  a  Bristol  list  of  commis- 

extend  time  to  ''  " 

open  fiat,  to       sioners,  and  for  a  month's  further  time  to  open  the  same. 

give  efleet  to 

negociations  for  -_________«___^_^^_________________^___^.«_ 

compromise,        discovery  of  his  estate  aod  efiects,  were  obtained  without  fraud,  and 

^**^^^^  and  in  all  things  conformed  as  unless  such  certificate  shall,  after 

aforesaid,  and  that  there   does  such  oath,  be  allowed  by  the 

not  appear  any  reason  to  doubt  Lord  Chancellor,  against  which 

the  truth  or  fulness  of  such  dis-  allowance  any  of  the  creditors 

covery,  and  also  that  the  ere*  of  the  bankrupt  may  be  heard 

ditors  have    signed   in  manner  before  the  Lord  Chancellor/'-^ 

hereby  directed,  and  unless  the  6  G.  4.  c  16.  s.  122.    See  1  MotU, 

bankrupt  make  oath  in  writing  and  Ayr.  Dig  358. 

that  such  certificate  and  consent 


Todd. 


CASES  IN  BANKRUPTCY.  655 

Mr.  Wordsworth  in  support  of  the  application.  1840. 

Per  Curiam  .—The  pendency  of  negotiations  for  a       Castlb 

compromise  has  always  been  declared  by  the  Court  to  ,  ""^  others. 

1.      .        ^  ,.  ,       In  the  matter 

be  a  reason  against  an  application  for  extending  the  of 

time  for  opening  the  fiat.(a)  It  would  give  an  oppor- 
tunity of  abusing  the  process  of  this  Court,  and  turning 
it  into  the  means  of  harassing  the  bankrupt,  by  sus- 
pending it  in  terrorem  over  his  head  (6),  and  driving 
him  and  his  friends  into  an  unfair  composition.  It 
would  therefore  have  been  more  prudent  to  have  left 
that  statement  out  of  the  petition.  In  this  case,  how- 
ever, there  are  peculiar  circumstances.  Two  of  the 
commissioners  named  are  creditors  and  cannot  act,  and 
the  others  decline  to  act,  because,  as  we  are  informed, 
of  the  distance  at  which  they  live.  The  only  point  is, 
whether  there  should  be  a  new  fiat,  or  whether  the  old 
one  can  be  amended,  by  adding  the  names  of  the  fresh 
list  of  commissioners,  and  directing  it  to  a  new  place,  (c) 
If  the  latter  course  be  adopted  we  cannot  extend  the 
time^  and  if  the  former,  all  the  consequences  in  point 
of  expense  must  ensue.  The  petitioners  may  either 
take  a  new  fiat,  which  will  give  them  all  the  time 
they  can  require,  or  they  may  amend  the  fiat  without 
further  time. 

Ordered  accordingly  in  the  alternative. 


(a)  In  the  next  case  called  on,  jr  6^A.  210;  ex  parte  Stirk,  5  M. 
re  MoUneuz,  an  application  of  tf  A,209;  S.C.  2  Dea,528, 
that  nature  in  which  there  were        (c)  A  doubt  existing  in  the 
no    special    circumstances    was  mind  of  Sir  John  Cross  whether 
refused.  this  had  ever  been  done,  on  refer' 

(b)  See  ex  parte  Dowion,   1  ence  to  Mr.  Barber,  Reg,  that 
Dea»  ^  Ch,;  re  Moody,  S  Dea,  doubt  was  removed. 


V  V    4t 


attorne;  agrenl 
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C.  of  R.  ^  ix^if  RICHARD  SOUTHALL  —  In  die  matter 

Mm.  85,  of  RICHARD  SOUTHALL. 
1839. 

Petition  to  lu-  1  HIS  vas  a  petition  excepting  to  the  registrar's  report 

CSi'.S'"'"'"'''"^-!-) 

cndiiOT'f  debt  The  petition  stated  the  former  order  made  on  the 
orbuiofccirt*  origina]  henring  of  this  nutt«r.  (a)  By  that  order  it 
^"^F«i.  *"'  *"^  '^'^  referred  to  Mr.  Gngff  to  tax  the  bill  of 
tioatr  coo.  costs,  &c.  of  Henry  Smyihia,  and  to  ascertain  and  certilj 
through Dcgii-  what  vas  due  to  him  in  respect  of  such  bill;  and  in 
^ttjmdbiBia«  ninhing  such  taxation  the  r^strar  was  to  take  into  his 
»ein>,and  that  consideration  whether  there  was  any,  and,  if  any,  what 
I  part  of  such  costs,  &c.  which  Mr.  Smythies  was  not 
entitled  to  recover  iu  respect  of  the  imputed  negligence 
p.  346.)  of  Smythies  in  the  orisinal  peUtion  mentioned;  to  ex- 

RetrreTUX  by  ,  .         .  ,        .  -      n    ■        i 

conKnt  to  n--  umine  on  interrogatories,  for  production  of  all  books, 

nsu^'bitiDir  ^^  >  ^''^  '°  ^  "'  liberty  to  state  special  circumstances, 

Tcgird  u>  quel,  ^j  the  request  of  either  party.     The  original  petition  re- 

gviKc,  Bod  lo  tained  untilcertificate,  with  liberty  to  the  parties  to  apply. 

di»r*nd  M«te  '^''^  petition  proceeded  to  state,  that  Mr.  Greffg  pro- 

•P""''  ""^"i^  ceeded  with  the  reference,  and  prepared  a  draft  of  his 

he  ought  to     '  report  and  certificate,  and  that  the  petitioner  carried  in 

the  coniraci,  exceptions  to  the  same,  which  were,  amongst  others  as 

«J  U>  have'  follows  :— 

IMicd  accord- 
ingly, and  that         «  First  objection. — For  that  the  said  Franaa  Gregg 

rererenec  ao        esquire,  io  taxing  the  bill  of  costs,  fees,  and  disburse- 

taken^bj  con-     ments  in  the  said  draft  certificate  mentioned,  has  taxed 

waiTer  of  the      the  Costs  of  the  action  at  law  in  the  said  bill  mentioned  in 

loiiTidvd on  tiie    the  ordinary  way  between  attorney  and  client;  whereas 

cun:ratt.  y^^  ^^  Froticis  Gregg  esquire  ought,  in  taxing  the 

costs  of  such  action,  to  have  allowed  only  the  costs  out 

of  pocket  of  such  action,  pursuant  to  the  contract  iu 

that  behalf  entered  into  by  Henry  Smythies,  tn  tbe  said 

draft  certificate  named." 

(i)  See  tills  cau  on  tbe  prior  occasion,  ante,  p.  34S. 
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*<  Eighth  objection. — For  that  the  said  Francis  Gregg        1839. 
esquire  has,  in  and  by  the  said  draft  of  his  said  certi-         .— * 

JSjt   JMTtC 

ficate^  certified  that  there  is  no  part  of  such  bill  as  is     Southall. 
therein  mentioned  which  the  said  Henry  Smythies  is  not  '°  ^®  matter 
entitled  to  recover  by  reason  of  his  imputed  negligence     Sodthall. 
in  the  petition  mentioned;    whereas  the  said  Francis 
Gregg  esquire  ought  not  to  have  so  certified,  and  the       ^^— 
said  Francis  Gregg  esquire  ought  to  have  certified  that 
there  is  a  part,  that  is  to  say,  the  costs  of  the  action 
at  law  on  the  bill  mentioned,  which  the  said  Henry 
SmitAies  is  not  entitled  to  recover  by  reason  of  sach 
imputed  negligence." 

'*  Twelfth  objection. — For  that  the  said  Francis  Gregg 
esquire  has  not  in  the  said  draft  of  his  said  certificate 
stated  the  special  circumstances  which  the  said  Richard 
SouthaU  the  younger  has  requested  the  said  Francis 
Gregg  esquire  to  state." 

Mr.  Gregg  overruled  the  objections,  and  made  his 
report  or  certificate,  dated  the  ISth  day  of  August 
1889. 

The  petitioner  contended  that,  as  to  the  first  objec- 
tion, there  was  full  evidence  of  the  contract  therein 
mentioned  stated  by  the  petitioner  before  Mr.Greggy  but 
he  refused  to  recognize  the  same ;  and,  as  to  the  eighth 
objection,  there  was  sufficient  evidence  before  him  of  the 
negligence  therein  mentioned. 

The  petitioner  craved  leave  to  refer,  in  support  of 
this  petition,  to  the  whole  of  the  evidence  laid  before 
Mr.  Gregg  on  such  reference,  and  to  the  other  grounds 
appearing  on  such  evidence. 

The  petitioner  submitted,  that  Mr.  Gregg  ought  not 
so  to  have  reported  or  certified  as  he  has  done,  and 
therefore  excepts  to  the  said  report  or  certificate  in  the 
particulars  above  mentioned,  and  prays  that  the  same 
may  in  these  respects  be  rectified. 

The  petition  prayed,  that  the  said  exceptions  thereby 


658  CASES  IN  BANKRUPTCY. 

18S9.        mken  to  the  said  report  or  certificate  might  come  on  to 

.        j^  argued,  but  if  such  petition  should  be  preferred,  with 

SouTUAix.     the  petition  to  confirm  the  said  report  or  certificate,  then 

In  ihe^matter  ^^^  ^^^  g^jj  petitioner  might  be  at  liberty  to  file  ex- 

SouTUALL.     ceptions  to  the  said  report  or  certificate  in  the  terms  of 
tlie  said  objections. 

In  the  original  petition  it  was  stated  that  it  had  been 
agreed  (a)  between  the  petitioner  andSmytbies  that,  in  tlie 
event  of  failing  in  the  action  above  alluded  to^  the  latter 
should  charge  the  petitioner  with  the  costs  out  of  pocket 
only ;  but  the  petition  was  then  argued  upon  the  point, 
whether,  in  consequence  of  the  imputed  negligence,  the 
attorney  was  entitled  to  charge  any  costs,  {b) 

Mr.  Stvanston  and  Mr.  Chandless  in  support  of  the 
petition : — 

We  do  not  come  to  complain  of  the  taxation  in 
respect  of  particular  items,  but  upon  the  principle  on 
which  the  taxation  has  proceeded.  The  registrar  has 
excluded  altogether  from  his  calculation  the  contract 
only  to  charge  the  costs  out  of  pocket  in  the  event  which 
has  happened,  to  which,  we  say,  he  ought  to  have  had 
regard. 

In  Drax  v.  Scroape  (c)  an  agreement  was  entered  into 
by  a  client  with  his  attorney,  to  pay  him  at  a  certain 
specified  rate  for  business  to  be  done,  and  there,  though 
the  Court  determined  such  an  agreement  not  to  be 
binding,  yet  held,  that  the  charges  made  according  to 
such  agreement  might  be  allowed  on  taxation,  if  the 
master,  on  inquiry,  considered  them  proper ;  and  where 
they  had  been  allowed  and  paid  the  Court  refused  to 
order  a  review  of  the  taxation,  it  not  being  shown  that 
the  master  had  forborne  to  exercise  his  judgment  on  the 
charges  in  consequence  of  the  agreement.     Tliat  case  is 

(a)  See  as  to  this  post,  661,  note  (a), 

(6)  Ante,  p.  346.  (c)  4  B.  ^  Adoi.  581 )  1  Dowi,  P.  C.  69 


CASES  IN  BANKRUPTCY.  659 

the  very  contrary  of  the  present;  for  here  the  contract  is        1839. 

to  take  less,  and  the  r^istrar  has  refused  to  have  regard 

to  the  contract.     But  the  principle  in  that  case  is,  that     Sodthall. 

the  taxing  officer  is  bound  to  pay  respect  to  the  agree-  '"  '^®  matter 

ment  between   the  parties.     Contracts  of  this  nature     Soothall. 

between  solicitors  and  clients  are  always  respected  by 

Courts  if  fair  and  reasonable.    Parker  v.  Harcourt.  {a) 

[Sir  John  Cross: — The  order  of  reference  directed  the 

officer  <^  to  tax,  and  also  to  ascertain  what  was  due.** 

Under  the  latter  part  was  he  not  bound  to  dispose  of 

the  question  of  contract  ?]     No  doubt ;  and  he  was  also 

]*equired  to  state  special  circumstances.     But  the  other 

side  contend,  that,  by  consenting  to  the  reference  to  tax 

the  bill,  we  have  waived  altogether  our  right  under  the 

contract. 

In  Sumner  v.  Bidgway  (b)  a  common  order  to  tax  a 
solicitor's  bill  had  been  obtained  by  the  client.  It  was 
subsequently  discovered  that  tlie  party  acting  as  solicitor 
was  not  admitted  as  such  in  Chancer}*,  though  admitted 
as  an  attorney  at  law,  and  this  objection  was  taken 
before  the  master,  but  he  made  his  report  without  any 
regard  to  the  circumstance.  Upon  petition  presented 
for  that  purpose  the  master  was  directed  to  review  his 
taxation,  and  to  disallow  all  charges  made  in  respect  of 
the  character  of  solicitor,  except  those  costs,  &c.  paid  to 
the  clerk  in  Court.  There,  then,  the  order  for  taxation 
was  no  waiver  of  special  circumstances,  and  the  Court 
decided  that  the  master  was  bound  to  have  regard  to 
them  in  his  taxation,  and  to  go  out  of  his  usual  course 
to  ascertain  whether  the  party  were  entitled  to  paj'ment. 
[Sir  George  Rose : — The  officer  ought  to  have  inserted 
in  his  report  that  a  request  that  he  would  have  regard 
to  the  contract  had  been  made  to  him,  under  the  requi- 
sition to  state  special  circumstances.] 


{a)  5  Esp,  249.  (b)  1  Rums,  4*  M,  748. 
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1839.  Mr.BusseU  and  Mr.  BMell  for  Uie  solicitor:— The 

order  to  ascertain  what  is  due  is  only  intended  to  euard 

Ez  parte  ^  ° 

SouTUALL.     any  payments  that  may  have  been  made  upon  the  bill. 
In  the^  matter  ^^  contend  that  by  obtaining  the  former  order  to  tax 
SouTHALL.     the  petitioner  has  bound  himself  to  pay  that  amount, 
subject  to  what  shall  be  struck  off  according  to  the  usual 
rules  of  taxation,  and  that  therefore  he  is  precluded  from 
going  into  the  question  of  the  justice  of  the  claim.     [Sir 
John  Cross: — Can  that  be  so?     Suppose  the  question  is 
the  amount  of  the  petitioning  creditor's  debt,  and  that 
arises  out  of  a  tradesman's  bill.     If  the  quantum  of  peti- 
tioning creditor's  debt  were  referred  to  the  officer,  can 
you  contend  he  is  not  bound  to  inquire  into  all  the 
equities  affecting  the  debt?]     But  the  direction  to  state 
special  circumstances  does  not  extend  beyond  the  case 
made  on   the  petition  and  on  the  face  of  the  order. 
Here  the  petition  refers  to  the  contract,  but  the  order 
went  entirely  upon  the  point  of  negligence,  without 
referring  to  the  contract.     This  was  an  abandonment  of 
that  part  of  the  petitioner's  case,  and  therefore  the  regis- 
trar was  perfectly  justified  in  refusing  to  enter  into  any 
inquiry  concerning  it.     It  is  also  to  be  recollected  that 
the  order  of  reference  was  taken  by  consent,  and  must 
therefore  be  construed  most  strictly  against  all  parties 
consenting ;  nothing  must  be  presumed  but  what  appears 
on  the  face  of  it.     It  contains  nothing  but  the  common 
direction  to  tax,  with  a  requisition  to  state  special  cir- 
cumstances, which  must  be  construed  only  with  reference 
to  the  particular  inquiry  directed  secundum  subfectam 
maieriam. 

Mr.  Swanston  was  not  called  upon  to  reply. 

Sir  John  Cross: — We  must  bear  in  mind  what  is  the 
nature  of  that  which  is  sought  to  be  excluded  from  our 
consideration.     The  allegation  in  the  petition  is,  that  it 
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was  agreed  (a)  that  costs  out  of  pocket  only  were  to  be         1B39. 

charged.     If  the  Court  had  undertaken  to  decide  the         

amount  due  to  the  respondent  on  the  question  of  the     Southall. 
amount  of  the  petitioning  creditor's  debt,  it  must  have  ^°  ^^^  matter 
decided  it  as  a  question  of  law  or  equity,  and  have  gone     Southall. 
into  the  question  of  contract     It  is  not  pretended  by 
the  respondents  that  that  question  has  yet  been  decided, 
but  the  object  of  the  respondent  is  to  exclude  it  alto- 
getheo  though  it  is  but  mere  common  justice  to  examine 
into  it.     I  think  that  the  registrar  being  for  these  pur- 
poses placed  in  the  stead  of  this  Courts  ought,  in  ascer- 
taining what  is  due,  to  have  noticed  this  agreement,  and 
to  have  acted  upon  it;  having  omitted  so  to  do,  his 
certificate  must  be  reviewed. 

Sir  George  Hose: — It  is  pressing  the  case  too  far  to 
say,  that  to  the  extent  contended  for  this  was  an  order 
by  consent ;  the  consent  only  applied  to  the  point  of 
negligence.  The  essential  question  sent  to  our  o£Bcer 
was,  what  he  ought  to  allow,  and  what  an  action  at  law 
would  have  entitled  the  respondent  to.  In  that  way  of 
looking  at  it  it  is  impossible  to  contend  that  the  agree- 
ment should  have  been  disregarded.  It  must  therefore 
be  referred  back  to  Mr.  Gregg^  upon  the  question  of  the 
amount  due,  he  to  have  regard  to  the  alleged  agreement 
as  to  the  amount  to  be  charged  for  the  business  done. 

Ordered  accordingly. 

(a)  The  mode  in  which  the  of  the  result,  that  he  said  '  I  am 

agreement  was  charged  to  have  so  certain  of  winning,  that  I  will 

existed  was  thus  stated  in  the  take  the  responsibility  upon  my- 

petition,  "  That  the  said  Henry  self.    At  all  events  I  will  charge 

SmyUues,  previous  to  trying  the  only  costs  out  of  pocket  should 

sud  action,  had  expressed  himself  the  result  be  unfavourable/  " 
so  satisfied  (to  your  petitioner) 
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C.  of  R.     JSr  parte  EDWIN  LEAF,    T.  J.  SMITH,    WIL- 
Jan.  16,         LIAM  JONES,  and  THOMAS  M«DOUGAL,  on 

■I  «  '    .        behalf  of  themselves  and  the   other   creditors.  —  In 

A.  and  B.  part- 
ners; A.  dies,        the    matter  of  JOHN    SIMPSON  and   JAMES 

there  being  then 

joint  property  WINDROSS. 

in  liands  of 

A.  and  B/s 

towaribexecu-  UaWSON^  Simpson^  and  JFindross  carried  on  busi- 
tionofapre-      ^^^^  jjj  copartnership  as  linen  drapers  in  London.     On 

Tious  arrange-  r  r  r 

ment,  B.,  for  the  1 7th  October  1834  that  firm  was  dissolved  by  the 
piuposes,  draws  retirement  of  Simpiony  and  the  business  was  continued 

hLi^T^y  to  ^y  *^"^  ""^^^  ^'*^  "*"*®  ^^  "  Messrs.  Dawson,  and 
trustees,  and  on  JVindross^  and  they  agreed  to  take  all  assets,  and  pay 

if  object  of  trust  all  debts  of  the  old  firm.  Dawson,  Simpson,  and 
^o^dber?  fFtni&i05«  had  previously  accepted  numerous  bills  for 
turned;  it  foils,  the  accommodation  of  B«n//6V.  Deeur,  and  Co.,  who  were 

and  B.  becomes 

bankrupt;         declared  bankrupts  in  September  1834.     These  at  the 

boff'in^trw^*  ^'"™®  ®^  *^®  dissolution  were  unpaid,  and  also  at  the 
hands:— Held,  death  of  2)at£;5on  after  mentioned.     In  November  1834 

that  the  money  ■.      »,* 

is  the  joint  pro-  Dawsofi  and  Windross  proposed  to  the  creditors  of 
BTappiicable  Dawsofi,  Simpson,  and  Windross  that  such  creditors 
to  their  joint      should  sign  an  agreement,  inter  alia,  *•  to  give  them 

debts,  and  not  #» 

the  property  of  time  from  week  to  week  for  payment  of  their  several 
vifmg'^ffUier.^'  debts  in  respect  of  the  several  bills  specified,  upon  the 

condition  that  they  (Dawson^  Simpson,  and  Windross^) 
would  pay  weekly  2002^  into  the  hands  of  Vere,  SapCOf 
and  Co.,  in  the  names  of  Evans,  Clarkson,  and  Alkm, 
to  be  held  by  them  on  trust  to  pay  (the  remainder) 
according  to  an  equal  pound  rate  upon  the  several 
debts  so  owing  to  the  several  creditors  signing,  as  and 
when  such  weekly  payments  should  be  sufficient  to  pay 
25.  6d.  in  the  pound  upon  the  aggregate  of  the  debts, 
including  in  such  distribution  the  assignees  of  Bentley, 
Dear,  and  Co.  for  the  sum  of  2,000/.     The  creditors 
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giving  credit  tx>  Dawson  and  Co.  for  dividends  received        1840. 

from  the  estate  of  Bentley  and  Co."  

Dawwn  died   10th  December  1834,  and  Windross      ^^^^^ 
continaed  the  business  under  the  name  of  Dawson  and     and  others. 
mndross  until  the  31st  December  1834.     At  Dawson's  ^"  ^^""^^^^ 
death  some  of  the  creditors  had  signed,  and  negotiations       Simpson 
with  others  were  still  pending,  and  at  that  time  a  con- 
siderable balance,    the  property  of  Dawson  and  Win- 
dross^  was  in  the  hands  of  Jonesy  Loyd,  and  Co.,  as  their 
bankers;  and  Windross^  in   expectation  that  the  pro- 
posed agreement  would  be  signed  by  all  the  creditors 
on  the  18th  December  1834,  drew  400/.  out  of  JcneSj 
Ijoydj  and  Co.,  and  paid  the  same  into  the  hands  of 
Allan  and  Simpson,  upon  the  terms  mentioned  in  the 
following  letter : — 

<<  To  Mr.  Thomas  AUan  and  John  Simpson, 
«  Dear  Sir,  18th  December  1834. 

<<  Inasmuch  as  the  arrangement  for  the  trust  account 
will,  we  expect,  be  completed  in  the  course  of  a  few 
days,  we  have  to-day  paid  into  the  hands  of  Vere, 
SaptOf  and  Co.  400/.  in  the  joint  names  of  yourself 
and  Mr.  John  Simpson,  on  the  understanding,  that  in 
the  event  of  that  arrangement  not  being  carried  into 
effect  you  jointly  agree  to  return  the  money  to  us  in 
full,  and  when  completed  the  same  sum  to  be  trans- 
ferred to  the  credit  of  the  trust  account,  as  stated  in 
the  deed.  We  are,  &c. 

<^  Dawson  and  Windross" 
Windross,  on  the  24th  December  1834,  paid  a  further 
sum  of  200/.,  part  of  the  funds  of  Dawson  and  Windross, 
into  the  hands  oi  AUan  and  Simpson,  upon  the  like 
terms.  The  creditors  rejected  the  proposed  arrange* 
ment;  and  on  the  dlst  December  1834  a  fiat  issued 
against  Simpson,  as  surviving  partner  of  the  firm  of 
Dawson  and   Windross.     On  the  6th  Janunrv  1834  a 
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1840.        fiat  also  issued  against  Simpson  and  Windross^  as  survir* 
ing  partners  of  Dawson^  Simpson^  and  Windross,    Tim 

Ex  pafte 
Leaf         400/.  and  200/.  at  that  time  remained  in  the  hands  of 

and  others,     ^^an  and  Simpson.     There  was  other  property  belong- 

of  ing  to  the  estate  of  Windross^  derived  from  his  general 

and  another.    prop^r^Jj  ^^^  connected  with  the  funds  of  Dawson  and 

Windross. 

The  commissioner  had  directed  that  the  two  sums  of 
400il  and  200/.  should  be  considered  as  the  separate 
estate  of  Windross^  and  distributable  as  such  among  his 
separate  creditors,  and  his  assignees  were  about  to  make 
a  dividend. 

The  petition  prayed  that  the  two  sums  of  400/. 
and  200/.  might  be  declared  joint  property  of  Dawson 
and  Windross^  and  that  be  divided  accordingly,  and  to 
stay  any  dividend  in  respect  thereof  under  the  separate 
estate  of  Windross. 

Mr.  Bethell  for  the  petitioners : — 

The  question  in  this  case,  arising  out  of  the  admi- 
nistration of  the  assets  under  the  several  fiats,  is  to 
which  estate  the  AOOL  and  200^  remaining  in  the  hands 
of  Alian  and  Simpson  belonged ;  whether  to  the  separate 
estate  of  Windross,  or  to  the  joint  estate  of  Dawson  and 
Windross.  The  respondents,  the  separate  creditors  of 
Windross,  whose  debts  were  contracted  by  him  before  as 
well  as  since  the  death  of  Dawson,  insist  that  they  are 
exclusively  entitled  to  it  as  the  separate  estate  of  Wind- 
ross ;  while  the  petitioners^  on  behalf  of  the  joint  cre- 
ditors, contend  that  the  property  in  question  still 
remained  the  joint  property  of  Dawson  and  Windross^ 
and  therefore  distributable  among  the  joint  creditors. 
We  say  it  was  not,  as  contended  for  on  the  other  side^ 
in  the  order  and  disposition  of  Windross. 

The  Court  called  upon 
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Mr.  Atiderdon    for   the    separate     creditors :' — On         1840. 
the  death  of  Dawson  the  property  of  the  firm  in  the 

^     ^      '^  ^  Ex  parte 

bankers'  hands  became  the  property  of  the  survivor  for         Leap 
every  purpose.     It  became  the  separate  fund  of  Wind-  t  *"*k  ^^  ^^' 
ros8  as  surviving^  partner.     [_Sir  John  Cross  :^ Can  you  of 

say  that  at  the  death  of  Dawson  his  executors  had  no  ^^^  another, 
interest  in  the  money  lying  in  the  bankers'  hands  ?J  If 
we  were  to  commence  tracing  back  the  proprietorship 
in  this  fund,  in  order  to  ascertain  whether  or^iot  it  was 
the  property  of  Dawson  and  Windross^  we  should  find 
that  in  fact  it  emanated  from  and  perhaps  constituted 
the  property  of  Dawson^  Simpson^  and  Windross.  But 
we  apprehend  that  cannot  be  done.  The  executors  of 
Dawson  may  have  a  right  to  an  account  as  against 
Windross^  but  they  cannot  claim  this  specific  property. 
At  the  bankruptcy  of  Windross  it  is  found  in  his  order 
and  disposition,  and  therefore  passes  to  his  assignees. 
[Sir  John  Cross : — How  can  you  put  it  that  it  was  in 
the  order  and  disposition  of  Windross  within  the  mean- 
ing of  the  bankrupt  laws  ?  In  order  to  that  there  must 
be  the  consent  of  the  true  owner;  but  here  the  true 
owner  was  dead,  and. there  was  no  one  to  consent. 
Your  argument  would  amount  to  this,  that  if  A,  and 
B.  were  partners.  A,  died,  and  on  the  next  day  B. 
was  declared  a  bankrupt,  that  the  whole  of  the  part- 
nership property  would  belong  to  B^  and  go  to  his 
separate  creditors,  and  that  the  joint  creditors  must 
be  wholly  excluded.]  The  hardship  may  appear  very 
great,  but  the  same  principle  must  apply  whether  it  be 
a  day  or  a  year  between  the  two  events  of  death  and 
bankruptcy.  Supposing  a  year  elapses  before  the  bank- 
ruptcy, will  any  one  say  the  Court  could  then  deal  with 
property  found  in  the  hands  of  a  surviving  partner  as 
the  joint  property  of  the  quondam  firm  ?  Certainly 
not,  the  Court  deals  with  the  fund  as  they  find  it; 
Vol.  I.  XX 
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1840.        ^  as  the  tree  falls  so  shall  it  lie  ;'*  and  this  property 

must  therefore  be  taken  to  be  the  separate  estate  of 
Ex  parte 
Leaf  Windross, 

and  others. 
In  the  matter 

of  Mr.  Beihell  was  not  required  to  reply. 

Simpson 
and  another. 

Sir  JoAn  Cross: — The  original  partnership  o{  Daw* 
soHy  Simpson,  and  fVindross  is  wholly  immaterial  to  this 
question.  ^  Dawson  and  Windross  were  partners,  and  we 
find  that  600/L  were  in  the  hands  of  their  bankers  when 
Dawson  died,  and  the  money  stood  in  their  joint  names. 
This  money  was  wanted  for  a  particular  purpose,  and 
was  taken  out  and.  applied  by  his  surviving  partner, 
Windross,  for  that  pui*pose,  and  handed  over  to  trustees, 
upon  the  understanding  that  if  the  object  of  so  deposit- 
ing it  failed  that  it  should  be  returned  by  them;  that  vs, 
restored  to  its  original  position.     In  this  state  of  cir- 
cumstances, how  could  it  be  in  the  order  and  disposition 
of  JVihdross  alone?     To  establish  the  bearing  of  this 
law  of  forfeiture,  which  I  always  consider  that  of  order 
and   disposition   and   reputed   ownership   to   be,   it   is 
necessary  to  make  out  a  strong,  case  of  consent  on  the 
part  of  the  true  owner ;    but  here,  as  I  have  already 
intimated,  no  true  owner  did  consent  or  could  consent, 
because  Dawson  had  cdased  to  exist.     Though  a  partner 
may  sue  alone,  as  such,  that  does  not  vest  in  him  the 
sole  right  of  tlie  subject  recovered  by  that  suit;  and  at 
most  Windross  stood  in  the  position  of  trustee  for  himself 
and  the  representatives  of  Dawson.     To  hold  that  this 
is  part  of  the  estate  of  the  surviving  partner  alone  would 
lead  to  immense  evils  as  well  as  absurdities,  as  in  the 
case  I  put  during  the  argument.     I  consider  these  sums 
clearly  applicable  to  the  joint  debts  of  Dawson  and 
Windross. 
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Sir  George  Rose:^\  am  of  the  same  opinion,  and  1840. 

should  have  regretted  extremely  if  any  principle  of  law  — — • 

could  have  raised  a  doubt  as  to  the  funds  in  question  LeaT 

beIon<]rin(r  to  the  estate  of  the  partnership.     The  fund  is  ,  *"*!  othew. 

,         ?       ,          ._,,..     ^                 ^  In  the  matter 

here  found  specifically  existmg  as  partnership,  and  it  is  of 

just  like  the  case  of  a  bale  of  goods  or  any  thing  else  gnd'anothcr 
that  you  can  earmark  and  follow. 

Ordered  as  prayed. 


Ex  parte  FREDERICK  HUTH,  JOHN  FREDE- 
RICK  GRUNING,  DANIEL  MEINERTZ- 
HAGEN,  and  CHARLES  FREDERICK 
HUTH— In  the  matter  of  BUSICK  RICHARD 
PEMBERTON. 

1  HE  petition  stated,  that  the  above-named  bankrupt,  C.  of  R- 

together  with  Thomas  Daniel  Meriton^  since  deceased,  lo'jn 
carried  on  business  in  co-partnership  as  wool  brokers  in 

London,   and  on  the  8th   April   1839   the   petitioners  Goods  sent  to 

.  «  ,  broker  for  sale, 

employed  them  to  sell  a  quantity  of  wool,  and  on  that  be  sells,  aocord- 
day  they  represented  to  the  petitioners  that  they  had  MtewiWy^o^**' 
contracted  for  the   sale  of  sixteen  bairs   of  wool,    the  ^'  ^-j  **"*  ^ 

,  secretly,  and 

property  of  the  petitioners,  to  Roberts  and  Ledger  of  according  to 
Leeds,  merchants,  and  sent  to  petitioners  the  follow-  A^B/and^sei? 
ing  sold  contract^  as  being  the  agreement  which  they  ^-  ^-  ^'{^T*"** 
had  made:  rupt,andat 

«  London,  8th  April  1839.       JlIJJtcyg«^" 
«  Messrs.  Frederick  Huth  and  Co.  remain  in  hi. 

possession. 

^  We  have  this  day  sold  by  your  order  and  for  your  Held,  contract 
account  to  Messrs.  Roberts  and  Ledger  of  Leeds  sixteen  o^ner  might 
bales  of  German  wool,  (viz.)  I^toij!™ 

X  X  2 
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1840. 

JEx  parte 

HuTR 

and  others. 

In  the  matter 

of 

Pembebton. 


583     - 

I 

Bale, 

at 

2 

d. 

4 

349     - 

1  Bale,  at 

#.    rf. 
1      € 

397     - 

1 

— 

1 

10 

350     - 

1       — 

1     5 

243     - 

1 

— 

1 

6 

680     - 

1        — 

1      5 

238     - 

1 

— 

1 

8 

689     - 

i        — 

1   11 

221-2 

2 

— 

2 

5 

639     - 

1        — 

1    11 

239     - 
241-2 

1 
2 

} 

— 

2 

1 

564  1 
364/" 

2        — 

2     1 

<<  Customary  allowances  for  tare  and  draft  payable  as 

follows:  —  By  their  acceptance   to   our   draft  half  the 

amount  at  three  months  from  date  of  contract,  less  3f 

per  cent.;  remaining  half  at  four  months,  from  8th  May, 

less  2];  per  cent,  discount,  and  remain 

"  Your  obedient  servant, 

*«  B.  R  Pemberton  and  Co.** 
"  Brokerage  1  per  cent. 

<*  Guarantee  1  per  cent 

Before  any  payment  became  due  under  the  contract  a 
fiat,  dated  the  26th  day  of  June  1839,  issued  against 
Pemberton. 

jRoberts  and  Ledger  had -since  stopped  payment,  and 
no  money  whatever  had  been  received  by  the  petitioners 
under  the  contract. 

Since  the  issuing  of  the  fiat  the  petitioners  discovered 
that  the  sixteen  bales  of  wool  were  not  bond  fide  sold  by 
Pemberion  and  Meriton  to  Roberts  and  Ledger^  but  in 
fact  Pemberton  and  Meriton  entered  into  an  agreement 
with  Boberta  and  Ledger  to  take  the  wool  on  a  partner- 
ship account  between  them,  and  accordingly  the  bought 
contract  sent  to  Roberta  and  Ledger  by  the  bankrupt  had 
added  to  it  the  words  following: — "  It  is  agreed  that  we 
join  at  profit  or  loss  upon  the  above  in  lieu  of  brokerage." 

This  latter  agreement  was  concealed  from  petitioners, 
who  believed  the  said  wools  had  been  bond  fide  sold  to 
Messrs.  Roberts  and  Ledger. 


Pkmbbkton. 
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The  delivery  order  for  the  wools  was  made  out  to  the        1840. 
order  of  Roberts  and  Ledger^  but  was  indorsed  by  them,         — — 

Ex  parte 

and  handed  over  to  Pembertan  and  Meriton^  who  in  fact        Hutu 
took  possession  of  the  wool,  and  sent  it  to  a  manufactory  .  *"?  others. 
occupied  by  themselves  at  Trowbridge  in  Wiltshire.  ^     of 

At  the  time  when  Pemberton  was  declared  bankrupt 
nine  of  the  bales  remained,  and  were  in  his  hands  at  his 
premises  in  Trowbridge  aforesaid,  and  the  remaining 
seven  bales  had  been  disposed  of  by  him. 

The  nine  bales  were  taken  possession  of  by  the  assig- 
nees, and  remained  in  their  hands. 

The  petition  prayed,  that  it  might  be  declared  that 
the  petitioners  were  entitled  to  have  such  of  the  sixteen 
bales  as  were  in  the  possession  of  the  bankrupts  at  the 
time  of  his  bankruptcy,  and  had  been  taken  possession 
of  by  his  assignees,  restored  and  delivered  up  to  the 
petitioners;  and  that  account  might  be  taken  of  die  resi- 
due of  the  sixteen  bales  of  wool,  and  the  disposal  thereof; 
and  in  case  it  should  appear  that  any  sums  were,  at  the 
time  of  the  issuing  of  the  fiat,  outstanding  and  unreceived 
by  ihe  bankrupt  in  respect  of  his  disposal  of  the  wools 
or  any  part  thereof,  that  it  might  be  declared  that  the 
petitioners  were  entitled  to  receive  the  same ;  and  for 
liberty  to  prove,  if  needful. 

Mr.  Bethell  for  the  petitioners : — The  bankrupt  being 
employed  as  broker  to  sell  the  wools,  it  was  a  fraud  on 
his  part  in  the  eye  of  the  law  to  purchase  them  on  his 
own  account,  and  the  sale  was  void«  In  consequence 
they  remained  in  the  bankrupt's  hands  as  agent  for  the 
petitioners  up  to  the  period  of  his  bankruptcy,  and 
unsold,  as  though  no  contract  for  sale  had  been  made 
defojcto.     In  ex  parte  Dyster  (a)  Lord  Eldon  says,  if  a 


{a)  3  Ro9C,  354. 
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1840,       party  has  introduced  himself  as  broker  and  principal  in 

~'"*         the  same  transaction,  a  contract  arising  out  of  such  oon- 

HuTH        duct  would,  without  reference  to  any  act  of  parliament  or 

and  others.     Qthej.  regulationi  but  upon  the    principles  of  common 

of  law,  be  good  for  nothing.     No  action   could   be  sus- 

tained  upon  a  transaction  so  fraudulent 

lAr.  Swanston  for  the  assignees  o(  Pemberton: — The 
petitioners,  if  they  have  any  remedy,  have  no  title  to 
apply  to  this  Court.  Ttiis  is  a  question  of  title  para- 
mount to  the  fiat,  and  this  is  not  the  proper  tribunal  to 
try  that  question. 

Mr  Cameron  for  Boberts  and  Ledger. 

Sir  J.  Cross: — The  bankrupt  standing  in  the  charac* 
ter  of  broker  had  no  authority  to  enter  into  such  a  con- 
tract as  is  here  disclosed.  He  was  guilty  of  a  breach  of 
trust  in  selling  to  himself.  It  is  a  transaction  which 
cannot  be  justified  in  point  of  law,  and  therefore  the 
petitioner  has  a  right  to  the  specific  delivery  up  of  the 
nine  bales  of  wool  found  to  be  in  his  possession  at  the 
time  of  his  bankruptcy. 

Sir  George  Rose: — If  a  party  comes  here  seeking  the 
delivery  up  of  specific  chattels  as  his  own,  and  stating 
that  if  not  delivered  up  he  will  be  entitled  to  prove,  this 
Court  has,  at  all  events,  jurisdiction  to  entertain  the 
question  of  right.  How  far  it  will  deal  with  it  is  another 
matter.  In  this  case  the  property  in  question  came  to 
the  hands  of  the  bankrupt  in  his  character  of  broker. 
They  remain  in  his  hands  at  the  time  of  the  bankruptc}'. 
Then  the  question  arises^  how  far  the  character  of  broker 
and  agent  has  been  extinguished  by  the  ostensible  sale 
to  Roberts.  This  the  assignees  can  only  make  out  by 
production  of  the  broker  s  "  bought  note,"  which  disi- 
closes  that  the  sale  was  fraudulent,  as  being  made  to 
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himself  and  Roberts  and  Co^^  and,  according  to  the  case        1840. 

of  ex  parte  Dyster  (a),  void.     The  goods  are  therefore        ; 

found  in  his  hands  as  broker  and  agent  merely,  and  must,         Huth 

under  these  circumstances,  be  delivered  up.  ,  ®"^  others. 

'^  In  the  matter 

of 

,  /     Ordered  as  prayed.         Pbmbbrton. 


Ex  parte  THOMAS  WHITBY.  —  In  the  matter  of     c.  of  R. 

THOMAS  WHITBY.  July  20, 

1839. 

1  HIS  was  a  petition  to  annul  the  fiat,  and  it  stated  in  computing 
that  on  the  27th  April  1839  Webb,  the  petitioning  ere-  JaVmomh?-*"' 
ditor,  under  the  1  &  2  Vict.  c.  110.  s.  8.,  filed  an  affi-  under  the  i  &s 

Vict,  c  110. 

davit  of  debt,  stating  that  the  above  petitioner  was  a  8.8.  the  day  on 
trader,  and  stood  indebted  to  him  in  517/.  lU.  2d;  that  davit  or  debt 
on  the  same  day  Webb  served  a  copy  of  the  affidavit  on  7^,  ^ j**l°i"** 
the  petitioner,  with  a  notice  requiring  immediate  pay-  Therefore, 
ment  of  the  debt  and  interest,  with  which  the  petitioner  was  filed  on  the 
did  not  comply ;  that  on  the  27th  June  a  fiat  issued,  fJe*^jJ?13!oa"h 
which  was  not  issued  within  two  calendar  months  from  earlier  in  the 
the  filing  of  such  affidavit.  the  27th  June, 

The  act  of  bankruptcy  was  also  contested;  it  was  ^^^^* 
alleged  to  have  arisen  under  these  circumstances : — The  nulled. 
bankrupt  had  hired  some  carts  and  waggons,  and  had  goods  by  hirer 
re-delivered  them  to  the  lender,  in  order  to  avoid  an  J^  lender  under 

'  threat  oF  fiat  in 

execution.  This,  it  was  alleged,  was  a  fraudulent  pre-  bankruptcy, 
ference;  but  it  appeared  that  he  had  so  re-delivertd  actofbonk- 
tliem  upon  a  notice  to  that  effect  given  by  the  lender.     .  JJ^Jl^^i^* 

ference. 

'MiT.Stxanston  and  Mr.  Harrison  for  the  petition:  — 
Is  the  removal  of  goods  to  avoid  an  execution  an  act  of 
bankruptcy  ? 


(a)  2  Rose,  354. 

X  X  4 


Whitiy. 
In  the  niatu 
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Mr.  BetheU  for  the  respondents:  —  Certainly,  where 
the  intent  b  to  give  the  party  taking  tbeni  a  preferenoe, 
by  making  them  part  payment. 

Per  Curiam  t — How  can  it  be  treated  as  a  fraudulent 
preference  in  the  face  of  the  notice,  that  if  the  property 
were  not  re-delivered  tlie  lender  would  strike  a  docket 
against  the  hirer  ? 

Mr.  Sto<miton  and  Mr.  HarrUon : — But  the  strongest 
part  of  our  case,  and  on  which  we  desire  to  take  the 
opinion  of  the  Court,  is,  that  this  fiat  was  not  taken  out 
wiihin  the  two  months  prescribed  by  the  statute.  The 
1  &  3  VicL  c,  I  ]  0.  s.  8.  provides,  "  That  if  any  angle 
creditor,  or  any  two  or  more  creditors  being  partner^ 
whose  debts  shall  amount  to  one  hundred  pounds  or  up- 
wards, or  any  two  creditors  whose  debts  shall  amount  to 
one  hundred  and  fifty  pounds  or  upwards,  or  any  three 
or  mere  creditors  whose  debts  shall  amount  to  two  hun- 
dred pounds  or  upwards,  of  any  trader  within  the  mean- 
ing of  the  laws  now  in  force  respecting  bankrupts,  shall 
file  an  affidavit  or  affidavits  in  her  Majesty's  courts  of 
bankruptcy  that  such  debt  or  debts  is  or  are  justly  due 
to  him  or  them  respectively,  and  that  such  debtor,  as  he 
or  they  verity  believe,  is  such  trader  as  aforesaid,  and 
shall  cause  him  to  be  served  personally  with  a  copy  of 
such  affidavit  or  affidavits,  and  with  a  notice  in  writing 
requiring  immediate  payment  of  such  debt  or  debts, 
and  if  such  trader  shall  not  within  twenty>one  days  after 
personal  service  of  such  affidavit  or  affidavits  and  notice 
pay  such  debt  or  debts,  or  secure  or  compound  for  the 
same  to  the  satisfaction  of  such  creditor  or  creditors^ 
or  enter  into  a  bond,  in  such  sum  and  with  such  two 
sufficient  sureties  as  a  commissioner  of  the  Court  of 
Bankruptcy  shall  approve  of,  to  pay  such  sum  or  sums 


^ 
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as  shall  be  recovered   in  any  action  or  actions  which        1839, 

shall  have  been  brought  or  shall  tliereafler  be  brought         ' 

for  the  recovery  of  the  same,  together  with  such  costs  Whitby. 
as  shall  be  given  in  the  same,  or  to  render  himself  to  ^"  ^®  matter 
the  custody  of  the  gaoler  of  the  court  in  which  such  Whitby. 
action  shall  have  been  or  may  be  brought  according  to 
the  practice  of  such  court,  or  within  such  time  and  in 
such  manner  as  the  said  court  or  any  judge  thereof 
shall  direct,  after  judgment  shall  have  been  recovered 
in  such  action,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  twenty- 
second  day  after  service  of  such  affidavit  or  affidavits 
and  notice,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  calendar  months  from 
the  filing  of  such  affidavit  or  affidavits,  but  not  other- 
wise." And  according  to  the  authorities  on  the  subject 
the  day  on  which  the  affidavit  of  debt  was  filed  must  be 
taken  inclusive.  In  ex  parte  Farquhar  (a)  it  is  held, 
that  where,  under  6  6.  4.  c.  16.  s.  8].,  the  computation 
of  time  is  to  be  from  an  act  done,  the  day  when  such 
act  is  done  is  to  be  included;  and  in  the  more  recent 
case  of  Godson  v.  Sanctuary  {b)  a  similar  decision  in 
principle  was  arrived  at.  In  that  case  ajieri  Jacias  was 
sued  out  on  judgment  entered  upon  a  writ  of  attorney, 
and  the  sheriff  seized  the  debtor's  goods  before  ten  in 
the  forenoon  of  the  ISth  August,  and  sold  them  ten 
days  after.  On  the  Idth  October  following,  about  noon, 
a  commission  issued  against  the  defendant,  under  which 
he  was  declared  bankrupt ;  and  it  was  held,  that  more 
than  two  calendar  months  had  elapsed  between  the  exe- 
cution and  the  issuing  of  the  commission.  And  Parke^  J., 
there  says  (c),  "  Now  if  the  day  of  the  act  done  is  taken 


(a)  Mont.  «J-  M.  7.  (b)  4  B.  4r  Add.  255. 

(c)  P.  262,  263. 
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1839.        into  consideration,  as  it  should  be,  according  the  argu- 
^         ,       ment  of  the  Master  of  the  Rolls  in  Lester  v.  Garland  (a), 

JLX  parte 

Whitby.      as  applicable  to  that  case,  where  plaintiff  is  privy  to  act^ 

of™*  ^'  ^^^  ^^  ^*y  ®^  seizure  here  must  be  reckoned  as  one, 
Whitby.  and  consequently  if  the  commission  issued  at  any  time 
on  the  13th  October  it  issued  more  than  two  calendar 
months  after  the  execution.  Ex  parte  Farquhar^  which 
was  first  decided  by  Sir  John  Leach,  and  afterwards  by 
Lord  Lyndhurst,  is  decisive  on  this  point,  substituting 
for  *^  two  calendar  months"  the  words  <<  one  day  before 
the  issuing  of  the  commission."  The  case  will  be  clear, 
as  the  13th  August  would  be  one  day  before,  any  time 
on  the  14th  August  would  be  more  than  one  day.  Thus 
clearly  showing  that  the  day  on  which  the  affidavit  was 
filed  is  to  count,  and  must  be  reckoned  as  one  of  the 
days  constituting  the  two  calendar  montlis  mentioned  in 
the  act. 

Mr.  Bethett  for  the  respondents :  —  If,  as  we  contend 
it  should  be,  the  fraction  of  a  day  is  to  be  allowed,  then, 
reckoning  the  two  calendar  months  by  the  number  of 
hours,  this  fiat  appears  from  the  affidavits  to  have  been 
taken  out  within  a  hour  and  a  half  of  the  completion  of 
the  two  months.  According  to  our  view  of  ex  parte 
Farquhar  (&),  the  day  on  which  the  act  is  done,  or  that 
on  which  the  act  from  which  die  time  dates,  is  to  be 
excluded.  In  Thomas  v.  Desanges  (c)  the  sheriff  todc 
possession  under  a  fieri  fadaSj  and  at  a  later  hour  on 
the  same  day  the  defendant  surrendered  in  discharge 
of  his  bail,  and  afterwards  lay  in  prison  for  two  months, 
and  thereby  committed  an  act  of  bankruptcy,  and  by 
the  statute  of  James  was  a  bankrupt  from  the  time  of 


(a)  15  Ve»,  248.  ifi)  Mofd.^  M.  7. 

(c)  2  J9.  4f  Aid,  586. 
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his  arrest;  and  there,  in  an  action  by  his  assignees  to  1839. 
recover  the  value  of  such  goods  against  the  sheriff,  it 

was  held  that  the  Court  would  notice  the  fraction  of  a  Whitby. 

day,  and  therefore  that  sheriff  having  entered  before  ^°  the^matter 

the  bankrupt  had  surrendered  in  discharge  of  his  bail,  Whitby. 
the  assignees  were  not  entitled  to  recover. 

Sir  George  Rose :  —  It  is  never  done  for  the  purpose 
of  sustaining  a  fiat  against  a  bankrupt  (a)  In  Thomas 
V.  Desanges  Lord  Tenterden  expressly  draws  the  dis- 
tinction. He  says,  that  ^'  as  it  respects  the  interests  of 
third  persons  the  day  ought  to  be  divided.'' 

Mr.  Swanston  was  not  called  upon  to  reply. 

Sir  John  Cross : — Universally  and  without  exception 
there  must  be  a  fraction  of  a  day  on  which  an  act  is 
done,  and  that  day  is  never  excluded.  There  is  nothing 
in  the  first  act  of  bankruptcy  sought  to  be  established. 
The  question  is,  whether  this  fiat  was  sued  out  in  time. 
In  Bex  V.  Adderley  {b)  an  act  of  parliament  provided 
that  no  sheriff  should  be  liable  to  be  called  upon  to 
make  return  to  any  writ,  &c.,  unless  required  so  to  do 
within  six  montlis  after  the  expiration  of  his  office ; 
and  there  the  Court  said,  that  ^^  where  computation  of 
time  is  to  be  made  from  an  act  done  (as  from  the  sight 
of  a  bill  payableat  sight)  the  day  when  such  act  was 
done  is  to  be  included;"  and  in  CaMle  v.  BurdeU{c) 
the  same  doctrine  was  upheld,  and  it  was  put  that 
where  the  law  requires  one  month's  notice  of  action  to 
be  given  the  month  begins  with  the  day  on  which  the 
notice  is  served.  So  according  to  the  case  of  Glass- 
ington  v.  Rawlins  (d)^  in  the  act  of  bankruptcy  by  lying 
in  prison   for  twenty-one  days,   the  day  of  arrest  is 

(a)  See  ex  parte  Dufrene,  1  V,S^B.5Ai  WydowiC%  case,  1 4  Vet.  80. 
ijb)  Bough  A^Z.  (c)  3  T.  R.  62J.  ((/)  3  Eatt^  407. 
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]  839.        included.   There  are  cases  apparently  contraiy,  but  they 
^  turned  upon  the  consideration  of  the  Courts  for  third 

JBx  parte  ^..  ii  t-ii_ 

Whitby.      persons.     In  lAsier  v.  Garland  (a)  the  day  on  which  the 

In  the  matter  ^^^  y^^  done  was  excluded,  in  order  to  prevent  a  forfei- 
Whitby.  ture  which  the  including  it  would  let  in^  and  the  deci- 
sion turned  on  the  peculiar  circumstances  of  the  case. 
So  in  Hardy  v.  Ryk  (ft),  where  the  question  was,  whether 
an  action  for  false  imprisonment  was  commenced  against 
a  magistrate  in  the  six  months ;  the  Court,  holding  in 
the  affirmative,  excluded  the  day  on  which  the  act  was 
done,  namely,  the  last  day  of  imprisonment,  on  the 
principle,  apparently,  that  the  plaintiff  might  be  pre- 
sumed to  have  been  in  prison  during  the  whole  of  that 
day. 

The  general  rule,  however,  subject  to  few  spedal 
exceptions  in  peculiar  cases,  is  to  include  the  day  on 
which  the  act  is  done  from  whence  the  time  runs.  In 
the  present  case  the  act  of  parliament  is  for  the  benefit 
of  the  trader,  and  he  is  to  be  favoured  as  much  as  the 
Court  reasonably  can  do  so.  The  day  on  which  the 
affidavits  was  filed  must  therefore  be  included,  and,  con- 
sequently,  when  this  fiat  issued  more  than  two  calendar 
months  had  elapsed  since  the  day  on  which  the  affidavit 
was  filed,  (c) 

Sir  George  Rose  concurred. 

Fiat  superseded,  with  costs. 


(a)  15  Vet,  248.  the  fourteen  days  mentioned  in 

{h)  9  B,  4^0,608;  4Man.SsR.  ^^^    11  G.  4.  &   1  W.  4.    c.  56. 

295.  8.  11.  are  exclusive  of  the  first 

(c)  See  the  cases  of  Mannert  and  inclusive  of  the  last.    The 

V.  Bryan,  5  Sim.  147,  affirmed  words  of  that  section  are,  that 

1  Myl,  4"  JT.  455 ;  ex  parte  JDu-  if  any  person  in  contempt,  Ac. 

frency  I   V.  S^  B,  54;  Wi/down*B  **  tkail,  after  fourteen  days  pre- 

case,  14  Vet,  SO.     In  Antdell  v.  vious  notice  in  writing,**  &c.  re- 

IVkitfieid,  6  Sim.  356,  held,  that  fuse,  &c.  then,  &c. 
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ExparU  JOHN  TARLETON,  in  the  matter  of         c.  of  R. 

JOHN  TARLETON.  -^^o^;.  20,' 

1839. 

In  this  case  a  long  petition  framed  for  various  pur-   After  twenty- 

,      ,  ,,  ,  ,  .   ,      three  years  con- 

poses  was  presented,  but  ail  except  that  part  which  tumacybank- 

prayed  that  the  bankrupt  might  be  allowed  to  surrender  iur*e*"e7^  ^ 

to  his  commission  was  abandoned  for  the  present,  inas-  Such  an  order 

much  as  till  that  was  taken  he  could  have  no  lociis  course. 

^andi  in  curid.     The  commission  issued  in  June  1815,  fi2!!fLm?!!l 

'    Tiew  will  not 

and  the  bankrupt  had  ever  since  continued  abroad,  and  appoint  time, 

...  ...  .  &**•  for  bank- 

had  disputed  the  validity  of  the  commission  in  a  variety   mpt  to  surren- 

c  der ;  that  is  the 

Ofyrays.  oflSce  of  com- 

inissioner. 
Where  bank- 
Mr.  Swanston  and  Mr.  Russell  for  the  petitioner : —  rupt  allowed 

Upon  the  present  occasion  we  only  ask  liberty  to  sur-  deroutSfhS*" 

render,  and  that  time  may  be  given  for  that  purpose,  *^*®- 

retaining  the  rest  of  the  petition  in  the  meantime. 

Mr.  SpencCy  Mr.  Girdlestoncj  and  Mr.  Sharpe  for  the 
assignees : — The  Court  ought  not  to  retain  this  petition 
hanging  over  the  heads  of  the  assignees.  The  peti- 
tioner is  now  in  contempt,  and  can  ask  nothing  of  the 
Court  but  liberty  to  surrender.  For  twenty-three  years 
the  bankrupt  has  continued  contumacious,  and  has  put 
his  estate  to  an  enormous  expense  by  the  litigation  he 
has  heaped  upon  it.  If  the  Court  permits  him  to  sur- 
render it  can  only  be  at  his  own  expense;  ex  parte 
Carter  (a) ;  and  he  must  state  within  what  time  he 
intends  to  surrender. 


Mr.  Stoanston  proposed    that    he    should    have  six 
months  within  which  he  should  be  at  liberty  to  sur- 

(a)  4  Mad^  394. 
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1839*        render.     He  asked  that  time  because  tlie  petitioner  was 

•  now  very  old,  being  upwards  of  eighty-three  years  of 

Tableton.     age?  and  it  might  endanger  his  life  if  he  were  obh'ged 

Id  the  matter  ^  g^  ^^  ^.j^^  present  time  of  the  year  to  Liverpool  to 

Tarleton.     surrender. 

Mr.  Spence  consented  to  this  arrangement. 

Sir  George  Rose : — It  is  not  within  the  province  of 
this  court  to  appoint  the  time  within  which  the  sur- 
render shall  be  made.  That  is  the  commissioners  duty. 
We  can  only  give  the  common  order  for  liberty  to 
surrender  at  such  time  and  place  as  the  commissioners 
shall  appoint. 

Mr.  Spence  cited  ex  parte  White  (a),  where  a  bank- 
rupt having  purposely  abstained  from  surrendering  his 
subsequent  petition  for  that  purpose  was  dismissed. 

Per  Curiam : — If  the  bankrupt  had  applied  to  sur- 
render within  a  reasonable  time,  it  might  have  been  a 
question,  whether  the  costs  would  not  have  come  out  of 
the  estate;  but  looking  at  the  circumstances  of  this 
case,  the  great  delay  the  bankrupt  has  been  guilty  of  in 
applying  for  leave  to  surrender,  he  must  pay  tlie 
costs  of  the  meeting  for  that  purpose.  When  ex  parte 
White  (a)  was  decided  it  was  felony  and  death  to  refiise 
to  surrender  to  a  commission,  and  leave  to  surrender 
after  the  proper  time  had  elapsed  was  only  granted  in 
cases  where  the  Lord  Chancellor  thought  he  could  from 
the  circumstances  out  of  which  the  delay  arose  advise 
a  pardon  in  the  event  of  a  prosecution  ibr  the  omis- 
sion, (a)     But  now  the  commissioners   take  the  sur- 

(a)  S  Bro.  C.  C.  47;  and  see  cases,  1  Mont,  4*  Ayr.  B.  L.  500, 
note  (7),  and  ex  parte  Johnson,  14  Ves,  41 ;  Anon.  15  Ves.  1. 


CASES  IN  BANKRUPTCY.  679 

render  on  the  recommendation  of  the  Court  almost  as        1839. 
of  course.  

Ex  parte 
Tarleton. 
Take  the  common  order,  bankrupt  paying  costs  of  ^"  ^^^  matter 

order  for  liberty  to  surrender  and  of  meeting  for     Tarleton. 
surrender,  and  retain  the  rest  of  the  petition. 


Ex  parte  JOSEPH  GAURY  and  FREDERICK  C.  ofR. 
WILLIAM  SEDGWICK.  —  In  the  matter  of  Jan.  28, 
RICHARD  WALTER.  ^Q*^- 

Bankrupt  trad- 

1  HE'question[in  this  case  was,  which  of  two  fiats  should  i^hissolenwn^ 
be  preferred  ?  *"f,»"  H"^^",! 

^  ^  as  "il.  and  Co." 

The  bankrupt  carried   on  business   at  Coventry  as  l>ocket  struck 

ribbon  manufacturer,  and  in  London  as  warehouseman,  as  of  Coventry 

-trading  in  London  under  the  name  of  R.  Walter  and  Co.  J^^^^'J^ek' 

The  petitioner,  Gauryy  at  a  few  minutes  after  ten  o'clock  describing  him 

of  both  places^ 

in  the  morning   of  25th  January  1810,   searched  the  but  of  London 
docket  book  at  the  Bankrupt  OflSce,  and  found  thereon   H^ld,'  irtl^"*** 
entered  a  docket  struck  on  the  23d  January  by  Thonuxa  docket«hould 

g,  be  preferred, 

Browfij  John  Brown,  and  John  Harris^  of  Coventry,  but  without 
against  the  bankrupt,  described  only  as  of  Coventry ;  J^^  othw  we- 
and  the  petitioner  learnt  that  the  affidavit  on   which  ^^^^'  Lea^e  to 

^  amend  docket 

the  docket  was  struck  was  insufficient,  and  that  fresh  papers,  iffirst 
affidavit  and  docket  papers,  omitting  his  London  place  dftor^w^^ 
of  business,  were  tendered  on  the  25th,  a  few  minutes  '?°*  of  boUi 

'  places  of  trad- 

before  the  petitioner  arrived  at  the  office ;  but  no  fresh  'ng,  costs  given 
docket  had  been  entered.     The  petitioners  then  ten-  estate, 
dered  their  docket  papers  and  bespoke  and  paid  for  S^r^'^i^n^' 
the  fiat,  describlnff  the  bankrupt  of  both  places,  but  of  "^^  country,  a 

^  ...  town  fiat  iswies 

London  as  "  Walter  and  Son."     The  petition  prayed  of  course,  uniesi 
that  the  town  fiat  bespoke  by  the  petitioners  might  be  obtoined'foV 
delivered  out  to  them.  country  fiat. 
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J 840.  Mr.  Bacoftj  for  the  petition,  cited  ex  parte  HUL  (a) 

Ex  parte 

Gaury  Mr.  Swansfon  for   Messrs.  Brown : — The  petitioners 


and  another. 


Walter. 


In"the  matter  *^®^*^*^  ^^  ^^^^  describes  the  bankrupt  as  trading  in 
of  London   under   the    name   of  "   fVcdter  and    Sons;" 

"  Walter  and  Co."  being  the  correct  description.     Botii 
dockets  are  therefore  incorrect. 

Per  Curiam : — The  more  correct  docket  papers  com- 
mand the  right  to  the  fiat.  In  this  case  it  must  be 
given  to  the  petitioners.  If  Mr.  Swanstoti's  clients  were 
aware  the  bankrupt  also  traded  in  London,  they  muse 
pay  the  costs  of  this  apph'cation.  If  the  original  docket 
papers  had  described  the  bankrupt  of  London  as  well 
as  of  Coventry,  the  fiat  would  not  have  gone  to  the 
latter  place,  without  a  special  order.  But  it  is  said 
both  sets  of  papera  are  defective.  That  is  not  to  the 
point  as  between  the  two  contesting  parties.  We  re- 
ceive the  petitioner's  papers,  because  they  are  the 
more  correct  of  the  two;  but  a  different  question 
would  arise,  if  a  third  party  had  come  in  with  papers 
in  every  respect  correct.  The  petitioner  may  amend 
without  prejudice,  (ft)  If  Mr.  Sufofiston^s  clients  can 
relieve  themselves  from  knowledge  of  the  trading  iu 
London,  then  the  costs  of  all  parties  will  come  out 
of  the  estate.  Mr.  Ba€on*s  clients,  the  petitioners, 
will  have  the  fiat,  and  costs  in  any  event  out  of  the 
estate. 

Ordered  as    prayed,  without  prejudice  to  any 
other  creditor. 


(a)  M<mi.  960. 

(b)  See  as  to  this,  re  Rviledge,  a  Base,  569;  1  M<mt,  %•  Ayr, 
B.  L.  77. 
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No.l, 

2  &  3  Vict.  Cap.  29. 

An  Act  for  the  better  protection  of  parses  dealing  wiA  per  sent 
liable  to  the  Bankrupt  Laws.  {\9ih  July  1839.] 

W  HEREAS  by  an  act  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth^  intituled 
*'  An  act  to  amend  the  laws  relating  to  bankrupts^"  it  was  ^  q.  4.  c.  16. 
among  other  things  enacted,  that  all  payments  really  and 
bond  fide  made  by  any  bankrupt  or  by  any  person  on  his 
behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt^  to  any  creditor  of  such  bankrupt,  (such  pay- 
ment not  being  a  fraudulent  preference  of  such  creditor,) 
should  be  deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed,  and  that  all  pay- 
ments really  and  bond  fide  made  to  any  bankrupt  before  the 
date  and  issuing  of  the  commission  against  such  bankrupt 
should  be  deemed  valid  notwithstanding  any  prior  act  of 
bankruptcy  committed,  and  that  such  creditor  should  not  be 
liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with  the  bankrupt  had  not  at 
the  time  of  such  payment  to  such  bankrupt  notice  of  any 
bankruptcy  committed :  And  whereas  by  an  act  passed  in 
this  present  session  of  parliament,  intituled  ^^  An  act  for  the  s  Vict  c.U. 
better  protection  of  purchasers  against  judgments,  crown 
debts,  lis  pendens,  and  fiats  in  bankruptcy,"  it  is  amongst 
other  things  enacted^  that  all  conveyances  by  any  bankrupt 
bond  fide  made  and  executed  before  the  date  and  issuing  of 
the  fiat  against  such  bankrupt  shall  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  him  committed,  provided  the 
person  or  persons  to  whom  such  bankrupt  so  conveyed  had 
not  at  the  time  of  such  conveyance  notice  of  any  prior  act  of 
bankruptcy  by  him  committed :  And  whereas  it  is  expedient 
that  further  protection  should  be  given  to  persons  dealing 
with  bankrupts  before  the  issuing  of  any  fiat  against  them : 

[a] 


11 


All  Contracts, 
&c.  boD^  fide 
made  by  and 
with  any  bank- 
rupt preWous  to 
the  date  and 
issuing  of  any 
fiat  to  be  valid* 
&e.  if  no  notice 
had  of  prior 
bankruptcy. 


Act  may  be 


Act  may 
repealed. 
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Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  pariiar 
ment  assembled,  and  by  the  authority  of  the  same.  That  aU 
contracts,  dealings,  and  transactions  by  and  with  any  bank- 
rupt really  and  band  fide  made  and  entered  into  before  the 
date  and  issuing  of  the  fiat  against  him,  and  all  executions 
and  attachments  against  the  lands  and  tenements  or  goods 
and  chattels  of  such  bankrupt,  bond  fide  executed  or  levied 
before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed;  provided  the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  shall  have  issued,  had 
not  at  the  time  of  such  contract,  dealing,  or  transaction,  or 
at  iHiiQ,  time  of  executing  or  levying  such  execution  or  attach- 
ment, notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted; provided  also,  that  nothing  herein  contained  shall 
be  deemed  or  taken  to  give  validity  to  any  payment  made 
by  any  bankrupt  being  a  fraudulent  preference  of  any  cre- 
ditor or  creditors  of  such  bankrupt,  or  to  any  execution 
founded  on  a  judgment  on  a  warrant  of  attorney  or  cognovit 
given  by  any  bankrupt  by  way  of  such  fraudulent  preference. 

II.  And  be  it  further  enacted,  That  this  act  may  be  re- 
pealed or  altered  by  any  other  act  in  this  present  session  of 
parliament 


7W.4.  & 
1  Vict,  c  sa 


No.  2. 

2  &  3  Vict  Cap.  37. 

An  Act  to  amendy  and  extend  until  the  first  day  cf  Janway 
one  thousand  eight  hundred  and  forty-two^  the  provisions  cf 
an  act  of  the  first  year  ef  her  present  Majesty  far  exempting 
certain  bills  of  exchange  and  promissory  notes  from  the  ope- 
ration  of  the  laws  relating  to  usury,      [29th  July  1839.] 

\VhEREAS  by  an  act  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty,  intituled  <<  An  act  to  exempt 
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certain  bills  of  exchange  and  promissory  notes  from  the 
operation  of  the  laws  relating  to  usury,"  it  vas  enacted,  that 
bills  of  exchange  payable  at  or  within  twelve  months  should 
not  be  liable,  for  a  limited  time,  to  the  laws  for  the  pre- 
vention of  usury :  And  whereas  the  duration  of  the  said  act 
was  limited  to  the  first  day  of  January  one  thousand  eight 
hundred  and  forty ;  and  it  is  expedient  that  the  provisions  of 
the  said  act  should  be  extended:  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  That  from  and  after  the  passing  of  this  Bills  of  ex- 
act no  bill  of  exchange  or  promissory  note  made  payable  at  ^j^J^foj 
or  within  twelve  months  after  the  date  thereof,  or  not  having  loons  or  for- 
more  than  twelve  months  to  run,  nor  any  contract  for  the  njo„ey  ab^ye 
loan  or  forbearance  of  money,  above  the  sum  of  ten  pounds  lo/.  not  to  be 
sterling,  shall,  by  reason  of  any  interest  taken  thereon  or  ^^y  j^^,, 
secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow 
interest  in  discounting,  negociating,  or  transferring  any  such 
bill  of  exchange  or  promissory  note,  be  void,  nor  shall  the 
liability  of  any  party  to  any  such  bill  of  exchange  or  pro- 
missory  note,  nor  the  liability  of  any  person  borrowing  any 
sum  of  money  as  aforesaid,  be  a£Pected,  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of  usury ;  nor  shall 
any  person  or  persons  or  body  corporate  drawing,  accepting, 
endorsing,  or  signing  any  such  bill  or  note,  or  lending  or 
advancing  or  forbearing  any  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  legal  interest,  in  Great  Britain 
and  Ireland  respectively,  for  the  loan   or  forbearance   of 
money  as  aforesaid,  be  subject  to  any  penalties  under  any 
statute  or  law  relating  to  usury,  or  any  other  penalty  or 
forfeiture;  any  thing  in    any  law  or  statute   relating  to 
usury,  or  any  other  law  whatsoever  in  force  in  any  part  of 
the  United  Kingdom,  to  the  contrary  notwithstanding :  Pro- 
vided always,  that  nothing  herein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any 
lands,  tenements  or  hereditaments,  or  any  estate  or  interest 
therein. 

Vol.  I.  [a  2] 
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Five  per  cent, 
to  be  considered 
the  I^al  rate 
of  interest, 
cxc^ty  &c. 


Nott0  8£fect 
the  law  as  to 
pawnbrokers. 


Continuance  of 
act. 


Act  may  be 
amended  this 
session. 


II.  Provided  always,  and  be  it  enacted.  That  nothing  in 
this  act  contained  shall  be  construed  to  enable  any  person  or 
persons  to  ckiim,  in  any  court  of  law  or  equity,  more  than 
five  per  cent  interest  on  any  account  or  on  any  contract  or 
engagement,  notwithstanding  they  may  be  relieved  from  the 
penalties  against  usury,  unless  it  shall  appear  to  the  court 
that  any  different  rate  of  interest  was  agreed  to  between  the 
parties. 

III.  Provided  always,  and  be  it  enacted,  That  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  to 
repeal  or  affect  any  statute  relating  to  pawnbrokers,  hat 
that  all  laws  touching  and  concerning  pawnbrokers  shall 
remain  in  full  force  and  effect,  to  all  intents  and  purposes 
whatsoever,  as  if  this  act  had  not  been  passed. 

IV.  And  be  it  enacted.  That  this  act  shall  continue  in 
force  until  the  first  day  of  January  one  thousand  eight 
hundred  and  forty-two. 

V.  And  be  it  enacted,  That  this  act  may  be  amended 
or  repealed  by  any  act  to  be  passed  in  this  sessioa  of 
parliament. 


11  G.  4.  & 
1  W.  4.  c.  47. 


No.  3. 

2  &  3  Vict.  Cap.  60. 

An  Act  to  explain  and  extend  the  provisions  qfanaet  passed 
in  the  first  year  of  his  late  Mcjfesty  King  WHUam  the 
Fourth^  intituled  '*  An  act  for  consolidating  and  amending 
the  laws  for  facilitating  the  payment  of  debts  out  cf  real 
estate:'  [VJih  August  18Sa] 

W  HEREAS  by  an  act  passed  in  the  first  year  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled  **  An 
act  for  consolidating  and  amending  the  laws  for  facilitating 
the  payment  of  debts  out  of  real  estate,"  it  was  (amongst  otiier 
things)  enacted,  that  where  any  suit  had  been  or  should  be 
instituted  in  any  court  of  equity  for  the  payment  of  any 
debts  of  any  person  or  persons  deceased  to  which  their  heir 
or  heirsy  devisee  or  devisees  might  be  subject  or  liable,  and 
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such  court  of  equity  should  decree  the  estates  liable  to  such 
debts  or  any  of  them  to  be  sold  for  satisfaction  of  such  debt 
or  debts,  and  by  reason  of  the  infancy  of  any  such  heir  or 
heirs,  devisee  or  devisees,  an  immediate  conveyance  thereof 
could  not,  as  the  law  then  stood,  be  compelled,  in  every  such 
case  such  court  should  direct,  and  if  necessary  compel,  such 
infant  or  infants  to  convey  such  estates  so  to  be  sold  (by  all 
proper  assurances  in  the  law)  to  the  purchaser  or  purchasers 
thereof,  and  in  such  manner  as  the  said  court  should  think 
proper  and  direct,  and  every  such  infant  should  make  such 
conveyance  accordingly,  and  every  such  conveyance  should 
be  as  valid  and  effectual  to  all  intents  and  purposes  as  if  such 
person  or  persons  being  an  infant  or  infants  was  or  were  at 
the  time  of  executing  the  same  of  the  full  age  of  twenty-one 
years ;  and  it  was  also  thereby  further  enacted,  that  where 
any  lands,  tenements,  or  hereditaments  had  been  or  should  be 
devised  in  settlement  by  any  person  or  persons  whose  estate 
under  the  said  act  now  in  recital  or  by  law,  or  by  his  or  their 
will  or  wills,  should  be  liable  to  the  payment  of  any  of  his  or 
their  debts,  and  by  such  devise  should  be  vested  in  any  per- 
son or  persons  for  life  or  other  limited  interest,  with  any 
remainder,  limitation,  or  gift  over  which  might  not  be  vested, 
or  might  be  vested  in  some  person  or  persons  from  whom  a 
conveyance  or  other  assurance  of  the  same  could  not  be 
obtuned,  or  by  way  of  executory  devise,  and  a  decree  should 
be  made  for  the  sale  thereof  for  the  payment  of  such  debts  or 
any  of  them,  it  should  be  lawful  for  the  court  by  whom  such 
decree  should  be  made  to  direct  any  such  tenant  for  life  or 
other  person  having  a  limited  interest,  or  the  first  executory 
devisee  thereof,  to  convey,  release,  assign,  surrender,  or 
otherwise  assure  the  fee  simple  or  other  the  whole  interest  or 
interests  so  to  be  sold  to  the  purchaser  or  purchasers,  or  in 
such  manner  as  the  said  court  should  think  proper;  and 
every  such  conveyance,  release,  surrender,  assignment,  or 
other  assurance  should  be  as  effectual  as  if  the  person  who 
should  make  anti  execute  the  same  were  seised  or  possessed 
of  the  fee  simple  or  other  whole  estate  so  to  be  sold:  And 
whereas  doubts  are  entertained  whether  the  herein-before 
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Recited  pro- 
visions of 
11  G.  4.  & 
1  W.  4.  0.  47. 
extended  to 
authorize  mort- 
gages as  well  as 
sales  of  estates. 


Surplus  of 
money  arisiDg 
from  such  sale 
or  mortgage  to 
descend  hi  the 
same  manner  as 
the  estates  so 
sold  or  mort- 
gaged would 
have. 


recited  provisions  of  the  said  act  extend  to  authorize  courts 
of  equity  to  direct  mortgages  as  well  as  sales  to  be  made  of 
the  estates  of  such  infant  heirs  or  devisees,  or  of  lands,  teoe- 
ments,  or  hereditaments  so  devised  in  settlement  as  aforesaid, 
and  also  to  authorize  such  sales  and  mortgages  to  be  made  in 
cases  where  such  tenant  for  life  or  other  person  having  a 
limited  interest,  or  such  first  executory  devisee  as  aforesaid, 
is  an  infant ;  and  it  b  expedient  that  the  said  provisions  of 
the  said  act  should  be  so  extended,  and  that  further  provision 
should  be  made  in  relation  thereto  in  manner  herein-after 
mentioned;  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same^ 
That  the  said  herein -before  recited  provbions  of  the  said  act 
shall  extend  and  the  same  are  hereby  extended  to  authorize 
courts  of  equity  to  direct  mortgages  as  well  as  sales  to  be 
made  of  the  estates  of  such  infant  heirs  or  devisees,  and  also 
of  lands,  tenements,  or  hereditaments  so  devised  in  settlement 
as  aforesaid,  and  to  authorize  such  sales  and  mortgages  to  be 
made  in  cases  where  such  tenant  for  life  or  other  person 
having  a  limited  interest,  or  such  first  executory  devisee  aa 
aforesaid,  is  an  infant 

II.  And  be  it  further  enacted,  That  when  any  sale  or 
mortgage  shall  be  made  in  pursuance  of  the  said  recited  act 
or  this  act,  the  surplus  (if  any)  of  the  money  raised  by  such 
sale  or  mortgage,  which  shall  remain  after  answering  the 
purposes  for  which  the  same  shall  have  been  raised,  and 
defraying  all  reasonable  costs  and  expences,  shall  be  con- 
sidered in  all  respects  of  the  same  nature,  and  descend  or 
devolve  in  the  same  manner,  as  the  estate,  or  the  lands,  tene- 
ments, or  hereditaments  so  sold  or  mortgaged,  and  shall 
belong  to  the  same  persons,  be  subject  to  the  same  limitations 
and  provisions,  and  be  applicable  to  the  same  purposes  as 
such  estate  or  such  lands,  tenements,  or  hereditaments  woold 
have  belonged  and  been  subject  and  applicable  to  in  case  no 
such  sale  or  mortgage  had  been  made. 
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CASES    IN   THIS   VOLUME, 


AMD   TO  TH08X 

RELATING  TO  BANKRUPTCY  CONTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS : 


C  Adol.  ft  Ellia,  part  5. 

7  Adol.  &  Ellis. 

8  Adol.  ft  Ellis. 

9  Adol.  &  Ellis,  ports  I,  9,  3. 
1  BeaTati,  parts  l|  S,  S. 
4Bingh.  N.  C,  part  4. 

5  Bingh.  N.  C. 

6  Biogh.  N.  d,  paru  1,  8* 
J 1  Bligh,  part  3. 

8  Car.  &  Payne,  parte  3,  4.' 

9  Car.  &  Payne,  parts  1,  S. 

4  Clark  &  Fin. 

5  Clark  &  Fin.,  parte  1,  S. 

5  Deacon,  except  those  in  Index  to  3  Mont. 
&  Ayrt 

6  Dowl.  Prac.  Ca.,  parte  4,  5. 

7  Dowl.  Prac.  Ca. 

8  Dowl.  Prac.  Ca.,  parte  1,  2,  3. 
S  Haggard's  Admin,  part  1. 

S  Keen,  part  3. 

1  Maclean  &  Rob.  1. 

1  Manning  &  Gran.,  part  1. 


4  Mees.  &  Wels. 

5  Mees.  &  Wels. 

6  Mees.  ft  Wels.,  parte  1,  S. 
2  Moody's  Crown  Ca.,  part  1. 

2  Moody  &  Rob.,  part  2. 

1  Moore,  Prir.  Counc,  part  3. 

3  Mylne  &  Craig,  parte  2,  3. 

4  Mylne  &  Craig,  part  1. 

2  Neville  8c  Perry,  part  4. 

3  Neville  ft  Perry,  part  4. 

1  Perry  ft  Davison. 

2  Perry  &  Davison. 

3  Perry  ft  Davison,  parte  1,2. 

5  Scott,  parte  4,  5. 

6  Scott. 

7  Scott. 

8  Scott,  part  1. 

1  Scott*s  New  Cases,  part  1. 

8  Simons,  parte  3,  4. 

9  Simons,  parte  1 ,  2,  3. 

3  Younge  ft  Col.,  parte  2,  3,  4. 


ABOLITION  OF  ARREST  ACT. 
See  Act  ov  Bankruptcy. 


ABROAD,  CREDITORS  RE- 
SIDING. 

Upon  an  application  to  supersede 
under  the  composition  clau&Cy  it  is 
not  necessary  tnat  the  commissioner 
jshall  certify  that  no  creditor  to  the 

Vol.  1. 


amount  of  SO/,  resides  out  of  the 
jurisdiction,  or  that  the  assignees 
have  assented.  Ex  parte  and  re 
Butteruoorlhy  Mont,  ft  Ciiit.  140. 


ACCIDENT. 
See  Actus  Dei. 
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ACCOUNT. 

1.  Three  partners ;  one  becomes 
banki-upty  another  petitions  to  stay 
certificate,  and  to  have  accounts 
taken  as  between  him  and  the  bank- 
rupt. Per  Sir  G.  Rose.  The  third 
partner  must  be  served  with  the  pe- 
tition. £x  parte  May^  re  Malachy^ 
Mont.  &  Chit.  18. 

2.  In  the  case  of  an  unsettled  ac- 
count, the  certificate  will  not  be 
stayed  if  the  assignees  swear,  that 
in  their  belief,  the  balance  is  against 
the  claimant,  and  it  does  not  appear 
that  he  has  done  every  thing  that  by 
him  ought  to  be  done  to  ^jl  the 
balance.  If  the  claimant  has  endea- 
voured to  have  the  balance  struck, 
and  the  assignees  collude  with  the 
bankrupt,  the  certificate  ought  to  be 
stayed.  Per  Sir  J.  Cross.    S.  C.  id.  ib. 

3.  Assignees  being  ordered  by  the 
commissioners  to  pay  the  solicitor's 
bill,  that  bill,  though  settled  by 
them,  may  be  taxed,  and  it  is  not  to 
be  treated  as  a  settled  account.  One 
assignee,  stating  himself  to  be  also  a 
creditor,  may  petition  for  this  pur- 
pose, though  the  other  assignees  ob- 
ject to  re-taxation.  Ex  parte  jPoj- 
brookey  re  Fisher^  Mont.  &  Chit.  290. 

4.  Money  due  for  calls  in  respect 
of  shares  in  a  joint  stock  bank,  does 
not  constitute  such  an  ascertained 
debt  as  to  allow   the   company  to 

Erove    against    a    bankrupt    share- 
older    without    an     account    first 
taken.     £x  parte  Snape,  re  Rans^ 
ford,  Mont.  &  Chit.  607- 

5.  A  written  paper,  containing  a 
statement  of  mutual  accounts  be- 
tween a  creditor  and  a  bankrupt^  by 
whom  it  was  signed,  and  bearing 
date  previous  to  the  bankruptcy, 
shewing  a  balance  due  to  the  credi- 
tor, is  prim^  facie  evidence,  as 
against  the  assignees,  in  an  action 
brought  by  them  against  the  credi- 


tor, that  it  was  written  at  the  dme  it 
bore  date.  Semble,  that  such  a  do- 
cument is  evidence  of  payment,  and 
not  a  set-off,  and  ought  to  be  pleaded 
as  such.  Sinclair  v.  Ba^aley,  4 
Mees.  &  Wels.  312.;  ancHaee  Ex 
parte  Fainnan,  re  Lloyd,  Mont.  & 
Chit.  125. 


ACQUIESCENCE. 

See  also  Act  of  Bankruptct, 
Consent. 

1.  A  bankrupt  having  granted 
an  annuity  ten  years  since,  and  paid 
it  for  ten  years,  until  his  bankruptej, 
and  having,  at  the  time  of  granting 
it,  signed  an  account  with  the 
grantor,  shewing  what  the  consider^ 
ation  was,  is  precluded  from  qaei- 
tioning  the  validity  of  that  consider- 
ation, and  so  are  his  assignees.  Ex 
parte  Fairman,  re  Lloyd,  Mont.  A 
Chit.  125. 

2.  A  year  suffered  to  elapse,  and 
acts  of  acquiescence  before  petition 
to  annul  by  bankrupt  presented. 
Petition  dismissed.  Ex  parte  and 
re  Forrester,  Mont.  &  Chit«  637. 


ACT  OF  BANKRUPTCY. 

1.  A.,  a  creditor,  strikes  a  docket, 
and  then  abandons  it,  in  order  to 
give  effect  to  a  subsequent  trust 
composition  deed,  of  which  he  be- 
comes a  trustee,  and  expends  money 
of  his  own  in  execution  of  the  trust. 
A  fiat  subsequently  is  issued  by  ano- 
ther creditor.  Held,  that  A.,  haTing 
knowledge  of  an  act  of  bankruptcy 
when  he  accepted  the  trust,  had  no 
lien  on  the  estate  in  his  hands  for  his 
advances.  Semble  secOs,  if  be  had 
been  ignorant  or  mistaken  as  to  the 
act  of  bankruptcy  under  which  he 
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struck  the  docket.     £x  parte  Stvin^ 
bume,  re  Fieldf  Mont.  &  Chit.  119. 

2.  A  creditor  assenting  to  an  act 
of  bankruptcy  cannot  avail  himself 
of  it  to  support  a  fiat.  Ex  parte 
and  re  Broton.     Mont.  &  Chit.  208. 

3.  The  bankrupt,  at  the  suggestion 
of  his  creditors,  signed  a  declaration 
of  insolvency,  upon  the  alleged  un- 
derstanding *<  that  it  should  not  be 
made  use  of  or  inserted  in  the  Ga« 
zette,  unless  it  afterwards  became 
necessary  to  do  so:"  Held,  in  the 
absence  of  evidence  of  bad  faith, 
that  the  discretion,  as  to  its  insertion, 
rested  with  the  creditors.  Ex  parte 
and  re  RotoCi  Mont.  &  Chit.  334. 

4.  Return  of  goods  by  hirer  to 
lender,  under  threat  of  fiat  in  bank- 
ruptcy, Semble,  not  an  act  of  bank- 
ruptcy as  a  fraudulent  preference. 
Ex  parte  and  re  Whitbtfy  Mont.  & 
Chit.  671. 

5.  Goods  were  sold  by  defendant, 
as  agent  of  C,  in  contemplation  of 
C.'s  bankruptcy,  for  the  purpose  of 
raising  money  for  defendant,  and  C, 
the  buyer,  did  not  know  the  sale  to 
be  fraudulent :  Held,  that  such  sale 
was  not  an  act  of  bankruptcy  by  C. 
Harwood  v.  Barilett,  6  Bing.  N.  C. 
61.     S.  C.  8  Scott,  171. 

Act    of  Bankruptcy  under   1   Sf   2 
Vict  Clio.  s.  8. 

6.  B.  and  P.  (the  petitioners)  car- 
ried on  business  as  cotton-spinners, 
under  the  firm  of  B.  and  P.,  at  the 
Grove  Mills,  and  becoming  embar- 
rassed, applied  to  the  M.  and  T.  dis- 
trict banking  company  for  an  ad- 
vance; and  it  was  arranged  by  a 
deed,  dated  22d  August,  1837)  that 
the  banking  company  should  take 
the  management  of  the  concern  into 
their  hands,  by  means  of  J.,  their 


manager,  under  the  firm  of  the 
<' Grove  Mills  Company;"  that  B. 
and  P.  should  conduct  the  business 
as  employees  of  the  banking  com- 
pany,  at  a  salary ;  that  the  company 
should  pay  all  debts,  and  repay 
themselves  out  of  the  profits ;  and 
that  if  they  chose  finally  to  wind  up 
and  close  the  concern,  they  should 
give  B.  and  P.  a  full  release  and 
discharge  from  all  debts  then  or  to 
become  due.  Under  this  arrange- 
ment, the  affairs  are  carried  on  until 
the  Sd  October,  1838,  when  notice 
is  given  to  B.  and  P.  that  the  com- 
pany intend  to  close  the  concern ; 
and  at  the  same  time  J.,  the  mana- 
ger, intimates  to  B.  and  P.  that  '*they 
will  probably  receive  a  notice  from 
the  company,  pursuant  to  the 
1  &  2  Vict.  c.  110.  s.  8.,  but  that  it 
would  be  a  mere  matter  of  form, 
and  that  they  need  be  under  no  ap- 
prehension concerning  it."  On  the 
22d  October  following,  J.,  as  ma- 
nager, swore  an  affidavit  of  debt, 
pursuant  to  the  above  act,  and  on 
the  25th  served  the  requisite  notice 
on  B.  and  P.  The  affairs  having  been 
wound  up,  B.  and  P.  claimed  a  re- 
lease, pursuant  to  the  deed  of  Au« 
gust,  18379  and  on  the  6th  November 
filed  a  bill  in  Chancery,  praying  to 
be  declared  so  entitled.  A  negoti- 
ation for  a  compromise  of  the  suit 
was  then  entered  into,  and  a  memo- 
randum of  agreement,  dated  13th 
November,  was  executed,  by  which 
B.  and  P.  were  to  give  up  to  the 
banking  company  all  they  had  in  the 
world,  on  condition  that  the  com- 
pany should  release  them  from  all 
their  claims,  and  discharge  their 
debts;  and  it  was  provided  that  a 
clause  should  be  inserted  in  the 
deed,  making  void  the  release,  if  B. 
and  P.  concealed  or  withheld  any 
of  their  property.  The  proceedings 
in  Chancery  are  altogether  discono 
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tinued,  and  the  respective  solicitors 
of  the  parties  proceeded  to  prepare 
the  last-mentioned  deed,  and  the 
release  to  B«  and  P. ;  and  the  bank« 
ing  company  continued  to  deal  with 
the  property  till  the  SOth  November, 
1838.  On  the  15th  November,  the 
twenty-one  days  after  the  notice 
provided  by  the  statute  expired. 
On  the  30th  November^  the  solici- 
tors for  the  banking  company  wrote 
to  the  solicitors  of  B.  and  P.,  say- 
ing, **  that  disclosures  of  improper 
acts  by  B.  and  P.  had  been  made 
within  the  last  three  days,  and  that 
further  proceedings  with  the  pro- 
posed deeds  should  be  stayed  for  the 
present,"  but  still  appearing  to  invite 
explanation.  On  the  same  day 
docket  papers  are  prepared,  and  on 
the  Ist  December  a  docket  was 
struck ;  on  the  3d,  the  fiat  was 
issued,  which  was  opened  on  the  6th: 
Held,  that  no  act  of  bankruptcy  was 
committed,  because,  under  the  above 
circumstances,  the  banking  company 
were  to  be  considered  as  consenting 
to  the  default  of  payment  beyond 
the  twenty-one  days,  and  that  they 
had  accepted  security,  pro.  tern,  at, 
and  prior  to  the  twenty-second  day, 
so  as  to  satisfy  the  notice  given 
under  the  statute.  The  fiat  was  su- 
perseded with  costs.  £x  parte  and 
re  Broxofij  Mont.  &  Chit.  177. 

7.  On  a  petition  to  supersede,  the 
usual  course  is,  after  the  petitioner's 
counsel  has  opened  the  petition,  to 
call  on  the  respondent  to  support 
the  fiat,  the  onus  probandi  lying  on 
him ;  but  where  the  fiat  issued  under 
the  1  &  2  Vict.  c.  1 10.  8.  8.,  and  the 
petition  shewed  that  the  affidavit  of 
debt,  and  notice  required  by  the  act 
had  been  given,  it  is  for  the  peti- 
tioner to  shew  that  the  notice  has 


been  complied  with,  or  a  sufficient 
reason  why  not,  the  onus  probaiidi 
lying  on  the  petitioner.  £x  parte 
and  re  Brown,  Mont.  &  Chit.  194^ 

8.  The  affidavit,  dated  22d  April 
(1839),  under  the  abolition  of  arrest 
act,  1  &  2  Vict.  c.  110.  S.8.,  was  of 
a  debt  of  '<  100/.,  and  upwards,''  on 
bills  of  exchange  as  due  to  A.  the 
"  deponent,  and  B.  and  C.  his  late 
partners."     The  notice  and  requisi- 
tion to  pay  (dated  the  24th  April) 
was  in  respect  of  a  debt  of  36L2l«, 
but  intended  as  the  same  and  the 
real  debt,  and  was  signed  by  A.  forB* 
and  C.  and  himself ;  on  the  24th  April, 
A.  filed  another  affidavit,  swearing 
the  debt  to  be  3612/.,  "  upon  bills 
of  exchange;"  and  on  the  2d  May, 
A.  and  B.  ^r  themselves  and  C.  gave 
a  corresponding  notice.     The  com- 
missioner approved  a  bond  for  200/. 
as  security  under  the  first  affidavit, 
although  he  had  notice  that  the  real 
debt  was  the  3612/.'  On  the  3d  June, 
A.,  B.,  and  C.  issued  a  fiat  on  the 
alleged  act  of  bankruptcy  by  not  hav- 
ing given  security  under  the  second 
affidavit,  and  notice.     The  affidavit 
also  stated  the  debt  to  be  ''  justly 
due,"  instead  of  following  the  words 
of  the  eighth  section,  which  uses  the 
words  **  justly  and  truly  indebted.** 
'Die  alleged  act  of  bankruptcy  was 
also  proved  by  the  solicitor  to  the 
fiat,  and  the  petitioning  creditor's  affi- 
davit on  striking  the  docket  stated 
the  debt  to  be  due  "  for  goods  sold 
and  delivered:"   Held,  there  were 
not  sufficient  objections  to  warrant 
staying    the   advertisement    in    the 
Gazette.    And  upon  the  question  of 
supersedeas,  quaere,  whether  these,  or 
any  of  them,  are  sufficient  grounds 
for  superseding.    Per  Sir  G.  Rose. 
The  proof  of  the  act  of  bankruptcy 
by  the  solicitor  to  the  fiat  is  suffi- 
ciently bad  to  induce  the  Court  to 
send  the  question  to  be  tried  by  ac- 
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tion  at  law.    Ex  parte  and  re  Rhodes, 
Mont.  &  Chit.  319. 

9.  The  Court  will  not  order  a  se- 
cond amended  affidavit  under  the 
1  &  2  Vict.  c.  110.  s.  8.  for  the  same 
debt  to  be  taken  off  the  file.  Ex 
parte  and  re  Rhodes,  Mont.  &  Chit. 
149. 


ACTIONS  GENERALLY. 

See  also  Assignees,  Actions  and 
Suits,  Sfc. 

1.  The  wife  of  an  uncertificated 
bankrupt  is  not  a  competent  witness, 
in  an  action  by  the  assignees,  to 
prove  a  payment  by  the  bankrupt  to 
the  defendant  after  bankruptcy.  Wil' 
Hams  v.  Williams,  8  Dowl.  rr.  Ca. 
220. 

2.  Where,  in  trover  by  the  assig- 
nees of  a  bankrupt,  issues  were  taken 
on  the  plaintiffs  being  possessed  as 
of  the  property  as  assignee,  and  on 
the  estate  of  the  bankrupt  having 
paid  15j.  in  the  pound  under  a  se- 
cond commission,  and  the  defendant 
succeeded  on  the  first  issue,  and  it 
appeared  that  the  plaintiff,  as  assig- 
nee under  the  second  commission, 
had  allowed  the  bankrupt  to  have 
the  goods  in  hfs  order  and  disposi- 
tion ;  the  defendant  was  held  to  be 
entitled  to  the  costs  of  proving  a 
third  commission,  but  not  to  those 
of  proving  that  the  bankrupt's  estate 
produced  I5s.  in  the  pound  afVer 
the  certificate  being  granted  under 
the  second  commission.  The  cause 
was  conducted  by  a  clerk  to  a  firm 
of  two  attorneys,  and  one  of  the  firm 
having  attended  at  the  trial  as  a  wit- 
ness, it  was  held  that  the  costs  of  his 
attendance  were  rightly  allowed. 
Butler  v.  Hobson,  6  Dowl.  Prac.  Ca. 
157. 


ACTIONS. 

Plea. 

1.  In  trover  by  the  assignee  of  a 
bankrupt,  a  plea  that  the  plaintiff 
was  not  assignee  of  the  estate  and 
effects  of  the  bankrupt,  according 
to  the  statutes  concerning  bankrupts 
in  manner  and  form,  as  in  the  de- 
claration alleged,  puts  in  issue  the 
requisites  to  support  the  fiat.  Butler 
v.  Hobson,  5  Scott,  798.  S.C.  5Bing. 
N.  C.  128. 

Parties  to* 

2.  The  plaintifis,  who  had  been 
chosen  assignees  of  a  bankrupt,  is- 
sued a  scire  facias  to  [revive)  a  judg- 
ment obtained  by  him  before  bank- 
ruptcy against  the  defendant,  but 
omitted  to  make  the  official  assignee 
a  co-plaintiff.  The  Court,  afler  plea 
pleaded  and  issue  joined,  allowed 
the  proceedings  to  be  amended  by 
joining  the  official  assignee,  and 
held  also,  that  in  cases  of  such 
amendment,  the  opposite  party 
should  always  be  allowed  to  plead 
de  novo.  Holland  v.  PhiUipps,  2 
Per.  *D.  836. 

S.  In  assumpsit  by  the  directors 
of  a  joint  stock  company,  consti- 
tuted by  deed,  the  deed  must  be 
produced,  to  shew  who  are  the  di- 
rectors; and  it  is  not  sufficient  to 
shew  that  the  plaintiffs  are  the  per- 
sons acting  as  directors.  A  director 
who  has  become  bankrupt  must 
nevertheless  be  ioined  as  plaintiff, 
even  though  he  has  ceased  to  act, 
unless  it  be  shewn  that  he  has  va- 
cated his  office.  Phelps  v.  Lt/le, 
2  Per.  &  D.  314. 

Actions,  Evidence  on* 

4.  Depositions  made  by  a  witness 
sent  by  the  petitioning  creditor  to 
prove  an  act  of  bankruptcy  before 
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the  commissioners,  are  admissible  ia 
evidence  against  the  petitioning  cre- 
ditor in  any  subsequent  action  against 
him,  although  the  witness  is  still 
living.  Gardner  v.  Moult,  2  Per.  & 
D.  403. 

5.  The  fact  that  after  a  fiat  had 
been  sued  out,  certain  creditors  of 
the  bankrupt  delivered  up  to  the 
assignees,  goods  which  they  had  re- 
ceived from  the  bankrupt  before  the 
fiat,  and  before  the  delivery  of  cer- 
tain goods  by  the  bankrupt  to  de- 
fendant: Held,  not  admissible  evi- 
dence against  defendant  in  an  action 
of  trover  brought  against  him  by 
the  assignees.  Backhouse  v.  Jones, 
6  Bing.  N.  C.  65.  S.  C.  8  Scott, 
148. 

6.  Plaintiff,  at  the  recommend- 
ation of  B.,  sent  goods  to  a  dyer, 
who  was  told  by  plaintiff's  son  that 
B.  would  give  directions  about  them : 
B.  called  and  gave  directions,  and 
afterwards  became  bankrupt :  in 
trover  for  these  goods,  brought  by 
plaintiff  against  B.'s  assignees:  Held, 
that  the  directions  given  by  B.  were 
admissible  in  evidence  for  the  assig- 
nees. Sharp  V.  Newsholme,  5  Bing. 
N.  C.  713.   S.  C.  8  Scott,  21. 

7.  A  written  paper  containing  a 
statement  of  mutual  accounts  be- 
tween a  creditor  and  a  bankrupt  by 
whom  it  was  signed,  and  bearing 
date  previous  to  the  bankruptcy, 
shewing  a  balance  due  to  the  cre- 
ditor is  prim^  facie  evidence,  as 
against  the  assignees  in  an  action 
brought  by  them  against  the  credi- 
tor, that  it  was  written  at  the  time 
it  bore  date:  Semble,  that  such  a 
document  is  evidence  of  payment, 
and  not  a  set-off,  and  ought  to  be 
pleaded  as  such.  Sinclair  v.  Bag- 
galey^  4  Mees.  &  Wels.  312. 


8.  In  an  action  against  a  sheriff 
for  a  false  return  of  nulla  bona  to  a 
writ  of  fieri  facias,  in  which  the  ques- 
tion is,  whether  the  goods  of  the 
debtor  had  passed  to  his  assignees 
under  this  bankruptcy,  the  defend- 
ant need  not  put  in  the  deposition 
of  the  petitioning  creditor  to  shew 
what  the  petitioning  creditor's  debt 
was  :]nor  is  the  defendant  limited  to 
the  debt  only,  which  is  stated  in  the 
deposition  of  the  petitioning  credi- 
tor. Birt  v  Stephenson^  8  Car,  &  P. 
741. 

9.  In  an  action  by  the  assignees 
of  a  bankrupt  for  money  had  and  re- 
ceived, against  a  sheriff  who  has  sold 
the  goods  of  the  bankrupt  under  an 
execution,  and  paid  over  the  pro- 
ceeds after  notice  of  an  alleged  act 
of  bankruptcy,  the  sheriff's  officer 
who  acted  in  the  execution  (if  he 
has  given  the  usual  indemnity  bond 
to  the  sheriff)  is  not  a  competent 
witness  for  the  defendant,  under  the 
statute  3  &  4  W.  4.  c  42.  s.  2& 
Groom  v.  Bradley,  8  Car.  &  P.  500. 

10.  The  protection  given  by  the 
Stat.  2  &  3  Vict.c.29.  s.  1.  to  contracts 
with  bankrupts  and  executions 
against  their  property  bon&  fide  ex- 
ecuted or  levied  before  the  date  and 
issuing  of  the  fiat  of  bankruptcy,  is 
not  receivable  in  evidence  in  an  ac- 
tion of  trover  by  the  assignee  against 
an  execution-creditor,  either  under 
the  plea  of  not  guilty^  or  a  plea  that 
the  plaintiffs  were  not  lawfully  pos- 
sessed of  the  goods  as  assignees  at 
the  time  of  the  alleged  conversion. 
Semble,  also,  that  the  latter  plea 
does  not  render  it  necessary  for  the 
plaintiffs  to  prove  the  petitioning 
creditor's  debt.  Byers  v.  Southwell, 
9  Car.  &  P.  320. 
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A  joint  fiat  issued,  and  one  of  the 
bankrupts  died  before  adjudication. 
Semble,  it  becomes  absolutely  void. 
Secondly,  another  petitioner  applied 
for  a  separate  fiat  on  fresh  docket 
papers,  and  on  the  same  day  the 
original  petitioning  creditor  applied 
for  a  separate  fiat  on  amendea  pa- 
pers. Held,  that  the  original  pe- 
titioning creditor  was  entitled  to  the 
fiat ;  the  joint  one  being  rendered 
defective  by  act  of  God  only,  and 
through  no  fault  of  the  petitioning 
creditor.  Costs  of  second  petition- 
ing creditor  refused.  Quaere  as  to 
power  of  Lord  Chancellor  to  render 
a  joint  fiat  effective  as  to  one  bank- 
rupt only.  Ex  parte  and  re  Norris, 
Mont.  &  Chit.  157. 


ADJOURNMENT. 
See  Petition  standing  over. 


ADJUDICATION. 

L  Petition  that  bankrupt  might 
be  at  liberty  to  attend  adjudication 
by  counsel,  refused  ;  but  petition  re- 
tained, with  stay  of  advertisement, 
if  bankruptcy  adjudged^  and  peti- 
tioner to  apply  instanter  for  super- 
sedeas. Ex  parte  and  re  FoulkeSf 
Mont.  &  Chit.  68. 

2.  A  joint  fiat  issued,  and  one  of 
the  bankrupts  died  before  adjudica- 
tion. Semble,  it  becomes  absolutely 
void.  Ex  parte  and  re  Norri3, 
Mont.  &  Chit.  157. 

S.  Quaere,  whether,  on  a  legal  ob- 
jection, the  alleged  bankrupt  can 
come,  before  adjudication,  to  super- 
sede the  fiat?  £x  parte  and  re 
Brou)n,  Mont.  &  Chit.  23  L 


4.  The  affidavit,  dated  22d  April 
(1839)  under  the  abolition  of  arrest 
act,  1  &  2  Vict.  c.  110.  s.  8.,  was  of 
a  debt  of  <<  100/.  and  upwards,''  on 
bills  of  exchange  as  due  to  A.  the 
«  deponent,  and  B.  and  C.  his  late 
partners.*'  The  notice  and  requi- 
sition to  pay  (dated  the  24th  April) 
was  in  respect  of  a  debt  of  3612/., 
but  intended  as  the  same  and  the 
real  debt,  and  was  signed  by  A.  for 
B.  and  C.  and  himselfl  On  the  24th 
April,  A.  filed  another  affidavit, 
swearing  the  debt  to  be  3612/.  ^<  upon 
bills  of  exchange ;"  and  on  the  2d 
May,  **  A.  and  B.  for  themselves 
and  C."  gave  a  corresponding  notice. 
The  commissioner  approved  a  bond 
for  200/.  as  security  under  the  first 
affidavit,  although  he  had  notice 
that  the  real  debt  was  the  3612/. 
On  the  3d  June,  A.,  B.,  and  C.  is- 
sued a  fiat  on  the  alleged  act  of 
bankruptcy  by  not  having  given  se- 
curity under  the  second  affidavit  and 
notice.  The  affidavit  also  stated 
the  debt  to  be  *^  justly  due,"  instead 
of  following  the  words  of  the  8th 
section,  which  uses  the  words  ^'justly 
and  truly  indebted."  The  alleged 
act  of  bankruptcy  was  also  proved 
by  the  solicitor  to  the  fiat ;  and  the 
petitioning  creditor's  affidavit  on 
striking  the  docket  stated  the  debt 
to  be  due  ^*  for  goods  sold  and  de- 
livered :"  Held,  there  were  not  suf- 
ficient objections  to  warrant  the 
staying  the  advertisement  in  the  Ga- 
zette. And  upon  the  question  of 
supersedeas,  quaere,  whether  these, 
or  any  of  them,  are  sufficient  grounds 
for  superseding.  Per  Sir  G.  Rose. 
The  proof  of  the  act  of  bankruptcy 
by  the  solicitor  to  the  fiat  is  suffi- 
ciently bad  to  induce  the  Court  to 
send  the  question  to  be  tried  by  ac- 
tion at  law.  Ex  parte  and  re  Rhodes, 
Mont.  &  Chit.  319. 

Y  y  4 
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ADVERTISEMENT. 

See  Statii^o  Advertisement. 


AFFIDAVIT  OF  SERVICE  AND 
GENERALLY. 

L  If  a  petitioner  has  not  his  affi- 
davit of  service  in  Court,  the  petition 
can  only  stand  over  generally.  In 
re  Crossle^t  Mont.  &  Chit.  93. 

2.  The  affidavit  of  debt,  under  the 
abolition  of  arrest  act,  I  &  2  Vict. 
c.  110.  8.  8.,  was  not  filed  till  after 
the  notice,  (required  by  that  sec- 
tion) of  its  being  filed,  was  served. 
The  twenty-one  days  from  the  filing 
of  the  affidavit  had  not  expired: 
Held,  that,  as  the  creditor  might 
still  give  a  fresh  notice,  the  debtor 
could  not  take  the  affidavit  off  the 
file,  though  the  Court  had  jurisdic- 
tion so  to  order :  Held,  a  motion  is 
the  proper  form  of  application  for 
that  purpose.  Ex  parte  and  re 
Gibson^  Mont.  &  Chit.  253. 

S.  Where,  on  petition  to  appoint 
trustee  in  place  of  bankrupt,  usual 
reference  is  dispensed  with,  affidavit 
must  be  made  of  party's  fitness  and 
respectability.  Ex  parte  Palmer^  re 
Peach,  Mont.  &  Chit.  364. 

4.  The  mere  circumstance  of  a 
petition  being  ordered  to  stand 
over  on  the  application  of  a  party, 
does  not  prevent  that  party  from 
filing    fresh    affidavits.      Ex    parte 

Worihington^  re  Oulton^  S  Dea.  SS2. 

5.  A  party,  having  been  commit- 
ted for  contempt,  for  disobedience 
to  an  order  of  this  Court,  requiring 
him  to  pay  certain  costs  awarded 
against  him  by  a  previous  order  of 
the  Lord  Chancellor  in  this  matter, 
petitions  the  Court  of  Review  for  his 
discharge,  on  the  following  grounds: 
'-—  1.  That  this  Court  had  no  juris- 
diction to  deal  with  any  order  of  the 
Lord  Chancellor,  aa  for  a  contempt. 


2.  That  the  affidavit  in  support  of 
the  petition,  on  which  the  order  for 
commitment  was  obtained,  was 
sworn  before  the  petition  was  pre- 
sented. S.  That  the  order  for  com- 
mitment, in  the  wording  of  it,  ap- 
peared to  have  been  made  on  the 
*'  intention"  of  the  party  applying 
for  it,  instead  of  on  the  petition  of 
such  party :  Held,  that  these  were 
not  sufficient  objections  to  theva. 
lidity  of  the  commitment.  Ex  parte 
Greeny  re  Elgie^  3  Dea.  700. 


AFHDAVIT  OF  DEBT. 

1.  The  Court  will  not  order  a  se- 
cond amended  affidavit  under  the  1  & 
2  Vict.  c.  1 10.  s.  8.  for  the  same  dc^t 
to  be  taken  off  the  file.  Ex  parte 
and  re  Rhodes^  Mont.  &  Chit.  149* 

2.  QusBre,  Whether  an  affidavit  of 
debt  under  1  &  2  Vict.  c.  lia  8.8. 
need  state  the  consideration.  Ex 
parte  and  re  Brawn^  Mont.  &  Chit. 
196. 

3.  Quaere,  Whether  an  affidavit  of 
debt,  under  the  statute  I  St  2  Vict, 
c.  1 10.  s.  8.»  is  defective  if  it  depose 
to  a  debt  greater  than  the  creditor 
can  establish  to  be  due.  S.  C.  id. 
198. 

4.  The  affidavit  of  debt,  under  the 
abolition  of  arrest  act,  I  &  2  Vict, 
c.  1 10.  8. 8^  was  not  filed  till  afler 
the  notice  (reouired  by  that  section) 
of  its  being  filed,  was  served.  The 
twenty-one  days  from  the  filing  of 
the  affidavit  had  not  expired  :  Held 
that,  as  the  creditor  might  still  give 
a  fresh  notice,  the  debtor  could  not 
take  the  affidavit  off  the  file,  though 
the  Court  had  jurisdiction  so  to 
order  :  Held,  a  motion  is  the  proper 
form  of  application  for  that  purpose. 
Ex  parte  and  re  GUson,  Afont.  Sc 
Chit.  255. 
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AFFIDAVIT  OF  DEBT— 

continued. 


5.  The  affidavit,  dated  22d  April 
(1839),  under  the  abolition  of  arrest 
act,  1  &2  Vict.  c»  1 10.  8. 8.,  was  of 
a  debt  of  "  100^.  and  upwards  "  on 
bills  of  exchange  as  due  to  A.  the 
*^  deponent,  and  B.  and  C.  his  late 
partners."  The  notice  and  requisi- 
tion to  pay  (dated  the  24th  April) 
was  in  respect  of  a  debt  of  3612^.> 
but  intended  as  the  same,  and  the 
real  debt,  and  was  signed  by  A.  for 
B«  and  C.  and  himself;  on  the  24th 
April,  A*  filed  another  affidavit, 
swearing  the  debt  to  be  S612/. 
*^  upon  bills  of  exchange;"  and  on 
the  2d  May  A.  and  B.,  for  themselves 
and  C,  gave  a  corresponding  notice. 
The  commissioner  approved  a  bond 
for  200^  as  security  under  the  first 
affidavit,  although  he  had  notice  that 
the  real  debt  was  the  8612/.  On  the 
Sd  June,  A.,  B.,  and  C.  issued  a  fiat 
on  the  alleged  act  of  bankruptcy  by 
not  having  given  security  under  the 
second  affidavit,  and  notice.  The 
affidavit  also  stated  the  debt  to  be 
**  justly  due,"  instead  of  following 
the  words  of  the  8th  section,  which 
uses  the  words  "  justly  and  truly  in- 
debted." The  alleged  act  of  bank, 
ruptcy  was  also  proved  by  the  soli- 
citor to  the  fiat,  and  the  petitioning 
creditor's  affidavit,  on  striking  the 
docket,  stated  the  debt  to  be  due, 
*' for  goods  sold  and  delivered : "  Held, 
these  were  not  sufficient  objections 
to  warrant  the  staying  the  advertise- 
ment in  the  Gazette.  And  upon  the 
question  of  supersedeas,  qusere,  whe- 
ther these,  or  any  of  them,  are  suffi- 
cient grounds  for  superseding.  Per 
Sir  G.  Rose.  The  proof  of  the  act 
of  bankruptcy  by  the  solicitor  to  the 
fiat  is  sufficiently  bud  to  induce  the 
Court  to   send  the  question  to  be 


tried  by  action  at  law.    Ex  parte 
and  re  Rhodes,  Mont.  &  Chit.  319. 

6.  It  is  sufficient  if  the  affidavit  of 
debt  under  the  1  &  2  Vict.  c.  110. 
s.  8.  is  sworn  before  a  Master  Extra** 
ordinary.  It  may  be  sworn  by  an 
agent  duly  authorised.  It  may  be 
filed  with  the  Registrar  of  the  Court 
of  Bankruptcy.  It  need  not  be  en- 
titled in  any  Court,  or  in  any  matter. 
Per  Sir  G.  Rose.  An  affidavit  of 
debt,  under  the  1  &2  Vict.  c.  110. 
8.  8.  is  to  be  looked  upon  as  strictly 
analogous  to  an  affidavit  to  hold  to 
bail,  and  as  a  substitute  for  it ;  and 
not  as  process  tending  to  a  fiat.  See 
the  affidavit  of  debt  under  the  1  & 
2  Vict.c.  1 10.  s.  8.,  ant^,  375. :  Held, 
that  it  showed  sufficiently  that  the 
registered  officer  was  duly  appointed 
and  authorised  to  make  it,  and  that 
the  company  was  established,  and 
carrying  on  business  according  to 
the  provisions  of  the  7  Geo.  4*.  c.  6. 
Dissent.  Sir  J.  Cross.  Ex  parte  and 
re  Hall,  Mont.  &  Chit.  365,  366. 


AGREEMENT  AND  CON- 
TRACT. 

1.  Goods  sent  to  broker  for  sale, 
he  sells,  according  to  sold  note,  os- 
tensibly to  A.  B.,  but  secretly,  and 
according  to  bought  note,  to  A.  B. 
and  self.  A.  B.  insolvent,  broker 
bankrupt,  and  at  the  time  of  bank- 
ruptcy goods  remain  in  his  posses- 
sion :  Held,  contract  void,  and  that 
owner  might  reclaim  them  specific- 
ally. Ex  parte  Huth,  re  Pemberion, 
Mont.  &  Chit.  667. 

2.  Defendant,  subject  to  the  ap- 
proval of  a  meeting  of  creditors, 
agreed  to  pay  plaintitfs,  assignees  of 
B.,  a  bankrupt,  201 2/.,  supposed  to 
be  equal  to  lOf.  in  the  pounds  upon 
all  debts  then  proved ;  the  fiat  was 
to  be  worked  in  the  usual  way ;  a 
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AGREEMENT  AND  CON- 

TR  kCT-^oniinued. 


claim  of  defendants  of  700/.  was  to 
be  allowed  in  full ;  the  assignees  to 
pay  the  cost  of  the  bankruptcy;  the 
surplus  of  the  estate  to  be  divided 
among  the  creditors;  but  the  divi. 
dends  of  those  who  had  previously 
received  10^.  in  the  pound  were  to 
be  paid  over  to  defendant,  and  the 
excess  beyond  lOs.  in  the  pound  to 
belong  to  the  creditors :  Held>  that 
this  agreement  was  void,  as  contrary 
to  the  policy  of  the  bankrupt  law. 
Staines  v.  fVainwrightf  6  Bing.  N.  C. 
174. 

S.  1.  In  an  action  by  plaintiffs,  as 
assignees  of  0„  a  bankrupt,  against 
defendant,  for  n on- performance  of  a 
contract,  the  issue  raised  was,  whe- 
ther O.  and  plaintiffs,  as  his  assignees, 
had  been  always  ready  and  willing 
to  perform  it :  Held^  that  the  bank- 
ruptcy and  insolvency  of  O.,  and  the 
insufficiency  of  his  assets,  were  cir- 
cumstances from  which  the  jury 
might  properly  infer  that  he  and  his 
assignees  had  not  been  ready  and 
willing.  2.  The  contract  was  to  be 
performed  on  the  Ist  July,  1835;  and 
another  issue  was,  whether  plaintiff 
had  abandoned  it :  Held,  that  they 
were  bound  to  make  their  election, 
within  a  reasonable  time;  and  that 
as  they  had  taken  no  decisive  step 
till  January,  1838,  the  jury  might 
properly  infer  they  had  abandoned 
the  contract.  Lawrence  v.  KnotoleSf 
5  Bing.  N.  C.  399.  S.  C.  7  Scott, 
381. 

4.  B.,  a  builder,  contracted  with 
A.  and  others,  trustees  of  a  new 
hotel  about  to  be  erected  by  a  com- 
pany of  proprieters,  to  build  the 
hotel,  except  as  to  the  ironmonger's, 
plumber's,  and  glazier's  work,  for  a 
specified  sum,  and  covenanted  to 
complete  certain  portions  of  the  work 


within  certain  specified  periods,  being 
paid  by  instalments  at  correspondmg 
dates  ;  and  that  if  he  should  neglect 
to  complete  any  portion  within  the 
time  limited,  he  should  forfeit  and 
pay  the  sura  of  250/.  as  liquidated 
damages.     The  agreement  then  con- 
tained   a    clause    empowering    the 
trustees,  in  case  (inter  alia)  B.  should 
become  bankrupt,  to  take  possession 
of  the  work  already  done  by  him,  and 
to   put  an   end  to  the    agreement, 
whxh  should  be  altogether  null  and 
I  void,  and  that  the  trustees,  in  such 
case,  should  pay  B.  or  his  assignees 
only  so  much  money  as  the  architect 
of  the  company  should  adjudicate  to 
be  the  value  of  the  work  actually 
done  and  fixed  by  B.  as  compared 
with  the  whole  work  to  be  done. 
The  course  of  business  during  the 
progress  of  the  work,  was  for  the 
clerk  of  the  works  to  inspect  every 
article  which  came  in  under  the  con- 
tract, and  none  were  received  except 
on  his  approval.    After  the  works 
had  proceeded  some  time,  B.  became 
bankrupt.    Before  his  bankruptcy, 
certain  wooden  sash-frames  had  been 
delivered  by  him,  on  the  premises  of 
the  company,  approved  by  the  clerk 
of  the  works,  and  returned  to  6.  for 
the  purpose  of  having  iron  pulleys, 
belonging  to  the  trustees,  affixed  to 
them  ;  and  at  the  time  of  the  bank- 
ruptcy these  frames,  with  the  pulleys 
attached  to  them,  were  at  B.'s  shop. 
He  afterwards,  but  before  the  issuing 
of  the  fiat,  re-delivered  them  to  the 
trustees  ;  and  the  sash-frames  being 
afterwards  demanded   of  them,  by 
B.'8  assignees,  they  gave  an  unqua- 
lified  refusal   to  deliver  them  up: 
Held,  Ist,  That  the  property  in  the 
wooden  sash-frames  had  not  passed 
to  the  trustees  at  the  time  of  the 
bankruptcy.     2dly,  That  they  were 
not  entitled  to  retain  them  under  the 
agreement,  as  being  work  already 
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done,  tbey  not  having  been  fixed  to 
the  hotel ;  but  that  even  if  they  were 
within  that  clause  of  the  agreement, 
it  could  not  bind  the  assignees,  in- 
asmuch as  their  right  accrued  on  the 
bankruptcy,  whereas  the  option  of 
the  trustees  was  not  to  be  exercised 
until  after  the  bankruptcy.  Sdly, 
That  the  refusal  of  the  trustees  not 
having  been  limited  to  the  pulleys, 
the  demand  and  refusal  were  suffi- 
cient evidence  of  a  conversion  by 
them,  of  the  wooden  sash-frames,  so 
as  to  entitle  B/s  assignees  to  recover 
them  in  trover.  Tripp  v.  Armitagey 
4  Mees.  &  Wels.  687. 


AGREEMENT  OF  COURT. 

If  parties  agree  upon  an  order  out 
of  court,  the  Court  cannot  decide 
the  question  of  costs  between  them 
without  opening  the  whole  case. 
Ex  parte  Bate,  re  Gough,  Mont.  & 
Chit.  58. 


AMENDMENT. 

See  also  PfiTixioN,  Amending. 

]»  Petitioning  creditor's  bond 
amended.  In  re  Dulcken,  Mont.  & 
Chit.  73. 

2.  State  of  facts  before  Registrar 
cannot  be  amended.  Registrar's  re- 
port must  be  first  made.  Re  Turner, 
id.  ib. 

3.  Bankrupt  trading  at  Coventry 
in  his  sole  name,  and  in  London  as 
**  A.  &  Co."  Docket  struck  describ- 
ing him  as  of  Coventry  only;  an- 
other docket  struck  describing  him 
of  both  places,  but  of  London  as 

>'<  A.  and  Son;"  Held,  latter  docket 


should  be  preferred,  but  without 
prejudice  to  any  other  creditor. 
Leave  to  amend  docket  papers.  If 
first  petitioning  creditor  was  igno- 
rant of  both  places  of  trading,  costs 
given  him  out  of  estate.  Ex  parte 
Gaury,  re  Walter,  Mont.  6c  Chit.  679. 
4.  The  Court  will  permit  a  mere 
verbar  inaccuracy  in  the  affidavit 
of  the  petitioning  creditor  to  be 
amended ;  and  will  not  stay  the  issu- 
ing of  the  fiat  at  the  instance  of  an- 
other creditor  competing  for  it,  on 
account  of  an  alleged  irregularity  in 
the  bond.    In  re  Lees,  3  Dea.  36* 


ANNULLING. 
See  Fiat,  Superseding, 


ANNUITY. 

1.  The  bankrupt  granted  an  an- 
nuity of  42/.  in  consideration  of  400/., 
and  received  the  whole  of  the  con- 
sideration money  through  the  me- 
dium of  the  attorney  employed  by 
him  in  the  transaction.  Half  an 
hour  afterwards,  at  a  different  place, 
he  repaid  100/.  of  this  sum  to  the 
attorney  in  discharge  of  a  debt : 
Held,  that  this  was  not  a  return  or 
retainer  of  part  of  the  consideration 
money,  within  the  provisions  of  the 
annuity  act,  and  that  the  value  of 
the  annuity  was  proveable  under  the 
fiat.  Ex  parte  Bogue,  re  Basun,  3 
Dea.  314. 


APPEAL. 

Leave  given  by  the  Lord  Chan- 
cellor to  appeal  to  the  House  of 
Lords.  Ex  parte  Pollard,  re  Court' 
net/,  Mont.  &  Chit.  253. 

2.  Semble,  the  1  &  2  W.  4.  c.  56. 
8. 32.,  limiting  the  time  of  appeal  to 
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the  Lord  Chancellor,  does  not  pre- 
vent the  Court  of  Review  re-hearing 
a  case  decided  b^  theni»  although 
nine  months  had  since  elapsed.  Ex 
parte  WhitmorCy  3  Mont.  &  Ayr. 
627.>  confirmed  on  a  re-hearing, 
further  evidence  being  admitted.  Ex 
parte  Jackson^  re  Warvoick,  Mont.  & 
Chit.  263. 

3.  Quaere,  whether  there  is  any 
mode  of  appealing  from  the  shape 
in  which  a  special  case  is  settled  by 
the  Court  of  Review  ?  Where  the 
Court  of  Review  supersedes  a  fiat, 
the  Lord  Chancellor  cannot  order  a 
procedendo  without  examining  merits 
of  order  of  the  Court  of  Review ; 
ergOy  without  an  appeal.  In  re  Hallj 
Mont.  &  Chit.  489. 

4.  Ex  parte  Ket^s^  3  Dea.  &  Chit. 
263.,  1  M.&A.226.,  commented  on. 
Contrary  to  Lord  Brougham,  in  Ex 
parte  Keys^  suprk,  Lord  Cottenham 
refused  to  make  an  order  to  hear  a 
matter  by  way  of  appeal  from  the 
Court  of  Review  upon  petition,  or 
otherwise  than  b}*^  special  case,  and 
to  leave  the  respondents  to  apply  to 
discharge  the  order.  Ex  parte 
Stubhsy  re  Hall,  Mont.  &  Chit.  5\\. 
S.  C.  3  Dea.  549. 

5.  Where,  from  a  judgment  of  the 
Lord  Chancellor  on  a  special  case, 
leave  had  been  given  to  appeal  to 
the  House  of  Lords  three  months 
back,  and  no  steps  had  been  taken 
towards  prosecuting  the  appeal,  and 
no  application  made  to  stay  proceed- 
ings, qusere,  whether  the  Court  of 
Review  is  justified  in  refusing  to 
make  directions  consequential  on 
the  Lord  Chancellor's  judgment. 
Party  obtaining  leave  to  appeal 
ordered  to  elect  within  a  given  time, 
whether  he  would  proceed  with  it  or 
not.  Ex  parte  Pollard^  re  Courtneyy 
Mont  &  Chit.  643. 


APPRENTICE. 
See  also  Articled  Clbrk. 

A  fiat  of  bankruptcy  issued  against 
the  master  of  an  apprentice,  but  was 
afterwards  annulled,  by  means  of  a 
composition  between  the  bankrupt 
and  his  creditors:  Held,  that  the 
indentures  of  apprenticeship  were 
discharged.  Allen  v.  Coster,  1  Bea- 
van,  274. 


APPROPRIATION. 
See  Specific  Appropriation. 


ARBITRATION  AND  AWARD. 

An  action  having  been  brought  to 
recover  damages  for  a  breach  of  an 
agreement,  by  which  the  defendant 
covenanted  to  purchase  an  estate  of 
the  plainti£P,  for  which  he  was  to 
pay  a  large  sum  by  instalments,  and 
secure  the  remainder  by  an  annuity, 
chargeable  upon  certain  property  of 
sufficient  value,  a  verdict  was  taken 
at'nisi  prius  for  10,000/L,  subject  to  a 
reference  of  the  cause,  and  all  mat- 
ters in  difference ;  3500/.  to  be  paid 
by  the  defendant  into  the  hands  of 
the  arbitrator,  to  be  paid  as  the  lat- 
ter thought  fit,  and  the  arbitrator  to 
order  what  should  be  done  in  the 
action.  The  arbitrator  awarded,  that 
the  plaintiff  was  entitled  to  have  a 
verdict  entered  for  him  on  the  seve- 
ral issues  in  the  cause,  and  that  he 
had  sustained  damage,  by  reason  of 
the  premises  in  the  pleadings  men- 
tioned, and  the  matters  in  difference, 
to  the  amount  of  6067/*)  and  he  then 
awarded  that  the  3500/.  should  be 
paid  to  the  plaintiff,  together  with  a 
further  sum  of  25671*^  the  balance  of 
such  damages  on  all  the  causes  of 
action :  Held,  that  this  award,  al- 
though it   did  not  distinguish   the 
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amount  awarded  in  respect  of  the 
action^  from  that  upon  the  matters  in 
difference,  and  although  it  awarded 
a  gross  sum,  including  the  value  of 
the  annuity,  was  good:  Held  also, 
that  the  bankruptcy  of  the  defend- 
ant, before  the  making  of  the  award, 
was  not  a  ground  for  setting  aside 
the  award*  Semble,  that  the  bank- 
ruptcy did  not  operate  as  a  revoca- 
tion of  the  submission  to  reference. 
Taylor  v.  Shuttlevoorth,  8  Dowl.  Pr. 
Ca.  281. 


ARMY. 


Tlie  retiring  pension  of  a  raih'tary 
oiBcer  of  the  East  India  Company 
does  not,  upon  his  bankruptcy,  pass 
to  his  assignees*  Gibson  v.  East 
India  Compani/,  5  Bing.  N.  C.  262. 


ARTICLED  CLERK. 

An  articled  clerk  to  an  attorney 
and  solicitor  is  not  an  apprentice, 
within  the  meaning  of  the  49th  sec- 
tion of  the  bankrupt  act,  6  G.  4. 
c.  16.  Ex  parte  Prideauxy  re  Bu8h^ 
3  Myl.  &  C.  327. 


ASSIGNOR  AND  ASSIGNEE, 
AND  ASSIGNMENT  GENP:- 
RALLY. 

1.  A.  appeared  by  the  return 
under  the  joint  stock  banking  act, 
7  G.  4.  c.  46.,  to  be  a  shareholder 
up  to  November,  1838.  He  then 
agreed  to  assign  his  shares  to  B., 
who  was  appointed  by  the  company 
a  director  in  respect  of  those  shares. 
In  February,  18S9,  the  company  in- 
dorse bills  to  petitioners.  No  new  re* 
turn  is  made  under  the  8th  section, 
and  not  till  March  is  the  deed  of  trans- 


fer executed  between  A.  and  B. : 
Held,  that  A.  continued  a  partner  to 
the  world  until  March,  and  therefore 
liable,  under  the  proviso  in  the  1st 
section,  to  payment  of  the  bills. 
Proof  against  A.'s  estate  admitted* 
Ex  parte  Prescott^  re  Phillips^  Mont* 
&  Chit.  611. 

2.  A  creditor  of  a  bankrupt's 
estate,  who  has  sold  his  debt,  is  a 
competent  witness  in  support  of  the 
fiat.  Pulling  v.  Meredith^  8  Car.  & 
P.  763. 

3.  A.,  on  behalf  of  the  owner  of  a 
ship,  entered  into  a  charter-party 
with  B.,  by  which  B.  agreed  to  pay 
to  A.,  on  the  owner's  behalf,  a  cer- 
tain sum  for  freight.  The  owner 
afterwards  assigned  all  the  freight 
accruing  under  the  charter-party  to 
C.|  as  a  security  for  a  debt ;  C.  gave 
notice  of  the  assignment  to  A.,  but 
not  to  B.  The  owner  having  sub- 
sequently become  bankrupt,  it  was 
held  that  the  arrears  of  freight  were 
not  in  his  order  and  disposition  at 
the  time  of  his  bankruptcy.  Where 
a  trader  assigns  a  debt,  the  only 
person  to  whom  notice  of  the  assign- 
ment need  be  given,  in  order  to  vest 
a  good  equitable  title  in  the  assignee, 
is  the  party  from  whom  the  trader 
was  to  have  received  payment  of  the 
money;  in  other  words,  the  party 
holding  the  property  at  the  order 
and  disposition  of  the  trader.  Gard' 
ner  v.  LachlaUy  4  Myl.  &  Cr.  129. 

4.  A.  demised  a  house  and  lands 
to  B.,  and  afler wards,  being  em- 
barrassed, assigned  the  premises  and 
all  his  personal  estate  to  C.  A.  told 
B.  that  he  had  assigned  the  pre- 
mises, and  requested  him  to  give  C. 
an  acknowledgment,  whereupon  B. 
gave  C.  a  shilling,  and  subsequently 
agreed  with  C.  to  give  up  possession 
to  him  of  the  house  and  lands  re- 
spectively at  the  usual  times,  re- 
ceiving an  allowance  for  his  improve- 
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ments.  Afterwards,  and  while  the 
premises  were  still  in  B.'s  occupa* 
tion,  A.  became  bankrupt,  and  C. 
brought  ejectment.  The  assignees 
under  A.'s  commission  defended  as 
landlords,  and  contended  that  the 
assignment  to  C.  was  invalid,  A. 
having  become  bankrupt  when  he 
made  it :  Held,  that  the  acknow- 
ledgments above  mentioned  did  not 
estop  B.,  or  the  assignees,  as  repre- 
sentmg  him,  from  contesting  C.'s 
title  on  the  above  ground ;  such  ac- 
knowledgments having  been  made 
in  consequence  of  A/s  represent- 
ations, in  which  he  suppressed  the 
facts  rendering  the  assignment  in- 
valid. Before  Lord  Denman  C.  J., 
Patteson,  Williams,  and  Coleridge, 
Js.  Doe  dem.  Plevin  against  JSroton, 
7  Adol.  &  Ell.  447.  &  C.  2  Nev.  & 
Per.  592. 


ASSIGNEES  OF  BANKRUPT 
GENERALLY, 

See  also  Official  Assignees. 

1 .  The  certificate  will  be  allowed, 
if  the  petition  to  stay  it,  charging 
the  assignee  with  fraud  in  obtaining 
the  allowance,  is  not  served  on  the 
assignees.  Ex  parte  May,  re  Ma- 
lach^y  Mont.  &  Chit.  18. 

2.  When  the  creditor  of  the  prin- 
cipal is  sole  assignee  under  a  com. 
mission  against  the  surety,  and  pe- 
titions for  sale  of  the  mortgaged 
property,  a  person  must  be  appoint- 
ed to  protect  the  interests  of  the 
surety.  Ex  parte  Haines^  re  Bar- 
nett,  Mont.  &  Chit.  32. 

S.  A  casual  conversation  is  suffi- 
cient notice  to  prevent  reputed 
ownership.  The  Court  will  restrain 
assignees  from  proceeding  at  law 


to  invalidate  transfer  of  shares  by 
virtue  of  reputed  ownership.  £z 
parte  and  re  Richardson,  Mont.  & 
Chit.  43. 

4.  Assignee  elected  by  mistake 
under  his  own  power  may  remove 
himself  on  paying  costs.  Ex  parte 
Hammondt  re  West^  Mont.  &  Chiu74. 

5.  Arrangement  between  bank- 
rupt and  assignees  entered  into  oat 
of  Court,  sanctioned  by  the  Court. 
Ex  parte  and  re  Goldnei^,  MonU  ft 
Chit.  90. 

6*  Unclaimed  dividends  in  hands 
of  executor  of  surviving  assignee  or- 
dered  into  Court ;  but  new  assignees 
must  be  appointed  before  the  exe* 
cutor  will  be  released.  Ex  parte 
Raikest  re  Tuke,  Mont.  &  Chit.  96. 

7.  A  petition  by  one  assignee  to 
tax  a  bill,  must  be  served  on  the 
other  assignees.  Ex  parte  JRm- 
brooke^  re  Fisher ,  Mont.  &  Chit.  176. 

8.  Assignees  being  ordered  by  the 
commissioners  to  pay  the  solicitor's 
bill,  that  bill,  though  settled  by 
them,  may  be  taxed,  and  it  is  not  to 
be  treated  as  a  settled  account- 
One  assignee,  stating  himself  to  be 
also  a  creditor,  may  petition  for  this 
purpose,  though  the  other  assignees 
object  to  re-taxation.    S.  C.  id.  290. 

9.  Petition  of  three  trustees,  to 
prove  against  a  bankrupt,  fourth, 
contained  charges  of  breach  of  trust, 
and  prayed  consequential  directions : 
Held,  Court  could  only  make  the 
common  order  to  prove.  Assignees 
served  entitled  to  costs  of  resisting 
the  entire  application.  Ex  parte 
Smith,  re  Clark,  Mont.  &  Chit.  347- 

10.  Assignees  under  a  fiat  super- 
seded for  fraud  cannot  have  his  costs 
of  appearing  from  the  petitioning 
creditor.  Ex  parte  Caldecott,  re 
Heath,  Mont.  &  Chit.  600. 

11.  The  bankrupt  and  his  surety 
entered  into  an  agreement  with  the 
assignees  to  pay  all  the  creditors 
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20i.  in  the  pound,  in  consideration 
of  which  they  agreed  that  the  fiat 
should  be  annulled.  In  pursuance 
of  this  agreement,  lOs.  in  the  pound 
was  paid,  and  the  assignees  had  a 
fund  sufficient  to  pay  the  remainder; 
but  were,  nevertheless,  proceeding  to 
sell  certain  property  of  the  bank- 
rupt. On  a  petition  by  the  bank- 
rupt to  restrain  them  from  so  doing, 
the  Court  declined  to  make  any 
order,  as  the  requisitions  of  the 
composition  contract  clause  had  not 
been  complied  with.  Ex  parte  and 
re  Nainby^  3  Dea.  587. 

12.  A  party,  on  his  examination 
before  the  commissioners,  was  com- 
pelled by  them  to  produce  a  book, 
which  was  lawfully  in  his  possession, 
and  which,  on  being  produced,  the 
assignees  laid  their  hands  on,  and 
refused  to  return.  The  Court,  with- 
out entering  into  the  question  as  to 
who  had  the  legal  title  to  the  book, 
ordered  it  to  be  delivered  up  to  the 
party  who  had  the  lawful  possession 
of  it  when  it  was  produced  before 
the  commissioners.  Ex  parte  Gil- 
bardy  re  Malachy^  3  Dea.  488. 

13.  When  an  assignee  was  chosen, 
without  his  authority,  and  declined 
to  act,  the  costs  of  a  new  choice 
were  ordered  to  come  out  of  the 
estate.  Ex  parte  Pearson^  re  Ste- 
phenson,  3  Dea.  324'.  S.  C.  nom.  Ex 
parte  Stephenson,  re  Balchern,  3  M. 
&  Ayr,  663. 

14>.  A.  demised  to  B.  (who  was 
alleged  to  be  an  uncertificated  bank- 
rupt) a  wharf  with  the  use  of  a 
road,  in  common  with  the  occupiers 
of  adjoining  wharfs.  C.  obstructed 
the  road.  B.  filed  a  bill  against  him 
to  restrain  the  nuisance:  Held,  that 
neither  A.  nor  the  occupiers  of  the 
adjoining  wharfsi  nor  the  assignees 


of  B.,  were  necessary  parties  to  the 
bill.  Semple  v.  The  London  and 
Birmingham  Railvoay  Company^ 
9  Sim.  209. 

15.  Tlie  Court  has  power,  inde- 
pendently of  the  2  Geo.  3.  c.23. 
s.23.>to  order  an  attorney  to  deliver 
a  signed  bill  of  costs ;  and  if  the 
client  becomes  bankrupt,  his  right 
in  that  respect  vests  in  his  assignees. 
Clarkson  v.  Parhery  6  Dowl.  Prac. 
Ca.  87. 


ASSIGNEES,  ACTIONS  AND 
SUITS  BY  AND  AGAINST. 

1.  Where  a  suit  is  instituted  by 
assignees,  the  Court  will  not  stop  it 
for  the  want  of  the  creditors'  con- 
sent, but  referred  it  to  commission- 
ers to  inquire  what  funds  it  would 
be  proper  to  retain  in  order  to  carry 
it  on.  Assignees  in  this  case  pro- 
ceed at  the  peril  of  costs.  Ex  parte 
May,  re  Jones,  Mont.  &  Chit.  285. 

2.  Where  a  sole  plaintiff  becomes 
bankrupt,  and  the  defendant  wishes 
to  speed  the  cause,  although  he  can 
obtain  no  direct  order  against  the 
assignees  to  continue  the  suit,  he 
may  move  that,  unless  they  file  a 
supplemental  bill  within  a  given 
time,  the  suit  shall  be  dismissed. 
Holt  V.  Hardcastle,  3  You.  &  Coll. 
230. 

3.  The  official  assignee  of  a  bank- 
rupt's estate  filed  a  bill  against  the 
respective  personal  representatives 
of  two  successive  assignees,  for  an 
account  and  payment  of  moneys 
which,  having  formed  part  of  the 
bankrupt  assets,  were  lying  in  the 
hands  of  the  assignees  at  the  time  of 
their  respective  deaths,  and  were 
never  afterwards  accounted  for.  The 
moneys  consisted  partly  of  unclaimed 
dividends,  partly  of  sums  set  apart  to 
answer  unsubstantiated  claims,  and 
partly  of  undivided  surplus.    Both 
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the  assignees  died  before  the  pass- 
ing of  the  6  G.  4.  c.  16.  The  bill 
was  filed  in  18S4|  and  in  the  follow- 
ing year  the  5  &  6  W.  4.  c.  1 6.  was 
passed,  by  which  the  1 10th  section 
of  the  former  act  was  repealed^  and 
the  unclaimed  dividends  of  a  bank- 
rupt's estate  were  devoted  to  certain 
public  purposes  therein  specified : 
Held,  that  the  official  assignee  was 
competent  to  maintain  such  a  suit, 
and  that  the  particular  creditors  to 
whom  the  unclaimed  dividends  had 
been  allotted,  and  the  Attorney 
General,  were  not  necessary  parties 
to  it.  Green  v.  Weston^  3  Myl.  & 
Cr.  385. 

4.  The  institution  of  a  suit  under 
sect.  88.  of  the  bankrupt  act,  6  G.4.' 
c.  16.J  may  be  authorised  by  creditors 
present  by  attorney  as  effectually 
as  by  creditors  present  in  person. 
Dannatyne  v.  Leader^  3  Myl.  &  Cr. 
379. 

5.  In  trover  by  assignees  of  a 
bankrupt,  laying  the  possession  in 
themselves  as  assignees,  pleas  that 
the  plainti&  were  not  assignees,  and 
were  not  possessed  as  assignees,  put 
in  issue  the  trading,  the  petitioning 
creditor's  debt,  and  the  act  of  bank- 
ruptcy ;  and  these  must  be  proved, 
if  notice  to  dispute  them  be  given. 
It  is  not  enough  to  prove  the  fiat 
and  assignment  to  the  plaintiffs. 
Btichon  against  Frosty  8  Adol.  &  Ell. 
844.     S.C.  1  Per.  &D.  102. 


ASSIGNMENT,  WHAT  PASSES, 

See  also  Reputed  Ownership. 

1.  Effect  of  bankruptcy  on  clause 
of  forfeiture  of  an  estate.  If,  at  the 
time  of  the  bankruptcy,  the  bank- 
rupt has  a  life  interest  in  certain 


premises,  expectant  upon  the  death 
of  the  tenant  for  life,  and  there  it  a 
proviso  that  the  person  who  is  en- 
titled to  the  use  and  occupaocj  of 
the  premises  shall  reside  and  dwell 
therein  and  assume  the  name  of  the 
donor,  and  upon  his  neglect  or  re* 
fusal  to  comply  with  these  condi- 
tions shall  be  considered  as  deadt 
and  the  grant  as  to  him  be  void. 
and  be  for  the  person  next  entitled 
thereto ;  and  if,  af^er  the  bankrupt 
obtain  his  certificate,  the  tenant  for 
life  die,  the  estate  passes  to  the  as' 
signees.  Ex  parte  and  re  GMne^f 
Mont.  &  Chit.  75. 

2.  In  computing  the  "  two  caleo'* 
dar  months"  under  the  1  &  2  Vict, 
c.  110.  s.  8.,  the  day  on  which  the 
affidavit  of  debt  was  filed  must  be 
included.  Therefore,  where  affida- 
vit was  filed  on  the  27th  April,  and 
the  fiat  (though  earlier  in  the  day) 
issued  on  the  27th  June>  held  too 
late,  and  fiat  annulled.  Return  of 
goods  by  hirer  to  lender  under 
threat  of  fiat  in  bankruptcy,  Semble, 
not  an  act  of  bankruptcy  as  a  fraud- 
ulent preference.  Ex  parte  and  re 
Whitby,  Mont.  &  Chit.  671. 

3.  S.,  being  sued  by  defendant, 
paid  money  into  Court  in  lieu  of 
bail,  on  the  13th  of  September; 
having  omitted  to  put  in  bail,  or  pay 
the  additional  sum  required  as  se- 
curity for  costs,  the  Court  ordered 
the  money  to  be  paid  to  defendant 
on  the  23d  September ;  on  the  9th 
S.  had  committed  an  act  of  b.v)k- 
ruptcy,  and  on  the  28th  a  fiat  ras 
issued  against  him :  Held,  that  wis 
assignees  could  not  recover  from 
defendant  the  money  so  paid  him  by 
order  of  the  Court.  Reynolds  ▼. 
Wedd,  4  Bing.  N.  C.  694. 

4.  Under  a  plea  that  the  plaintiff 
was  not  possessed  as  of  his  own  pro- 
perty, as  assignee  of  tlie  chattels  in 
question,  it  appeared  that  the  plain- 
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tiff  claimed  as  assignee  under  a  se- 
cond commission,  under  which  the 
bankrupt  had  obtained  his  certifi- 
cate, but  his  estate  had  not  pro- 
duced sufficient  to  pay  15^.  in  the 
pound :  Held,  that  it  was  competent 
to  the  defendant  (who  claimed  as 
assignee  under  a  subsequent  fiat)  to 
showy  in  answer  to  the  plaintiff's 
claim,  that  the  goods  (afler  acquired 
property)  had  been  suffered  to  re- 
main in  the  order  and  disposition  of 
the  bankrupt  by  the  consent  and 
permission  of  the  true  owner,  and 
therefore  passed  under  the  7  Geo.  4. 
c.  57.  8. 30.  to  the  assignees  of  the 
Insolvent  Debtors  Court,  the  bank- 
rupt having  taken  the  benefit  of  that 
act.  Butler  v.  Hobson^  5  Scott, 
798.     S.  C.  5  Bing.  128. 

5.  To  an  action  for  money  had 
and  received,  it  is  a  good  plea  (under 
Stat.  6  Geo.  4.  c.  16.  s.  127.)  that 
plaintiff  became  bankrupt  and  ob- 
tained his  certificate  in  1822:  that 
a  second  commission  issued  against 
him,  May  20th,  1825,  under  which 
his  effects  were  assigned,  in  July, 
1825,  and  he  obtained  his  certificate 
in  1826,  but  did  not  pay  15^.  in  the 
pound,  whereby,  and  by  force  of  the 
statute,  the  debt  demanded  in  the 
declaration  hath  vested  in  the  assig- 
nees. Stat.  6  Geo.  4.  c.  16.  8.127. 
(September  1. 1835)  operates  in  such 
a  case  retrospectively.  Where  the 
estate  of  a  bankrupt  af^er  certificate 
is  vested  in  the  assignees  by  stat. 
6  Geo.  4.  c.  16.  S.127-,  he  cannot  sue 
for  an  afler-accruing  debt  though 
the  assignees  do  not  interpose. 
Young  V.  Rishworth,  8  Adol.  &  Ell. 

470.     S.  C.  3  Nev.  &  Per.  585. 

6.  A  money  bond,  assigned  by  the 
obligee  to  creditors  to  secure  a  debt 
of  larger  amount,  does  not  pass  to 

Vol.  I. 


assignees  under  a  fiat  against  him» 
although  the  assignment  is  expressed 
to  be  "  for  further  security,"  and 
contains  a  proviso  to  defeat  it  on 
payment  of  the  debt.  Dangerfield 
V.  Thomas,  9  Adol.  &  £11.  292.  S.C. 
1  Per.  &  D.  287. 

7.  The  retiring  pension  of  a  mill* 
tary  officer  of  the  East  India  Com-> 
pany  does  not,  upon  his  bankruptcy, 
pass  to  his  assignees.  Gibson  v.  East 
India  Company^  5  Bing.  N.  C.  262. 

8.  B.,  a  builder,  contracted  with 

A.  and  others,  trustees  of  a  new 
hotel  about  to  be  erected  by  a  com* 
pany  of  jproprietors,  to  build  the 
hotel,  except  as  to  the  ironmonger's, 
plumber's,  and  glazier's  work,  for  a 
specified  sum,  and  covenanted  to 
complete  certain  portions  of  the 
work  within  certain  specified  pe- 
riods, being  paid  by  instalments  at 
corresponding  dates  ;  and  that  if  he 
should  neglect  to  complete  any  por- 
tion within  the  time  limited  he 
should  forfeit  and  pay  the  sum  of 
250/.  as  liquidated  damages.  The 
agreement  then  contained  a  clause 
empowering  the  trustees,  in  case 
(inter  alia)  B.  should  become  bank- 
rupt, to  take  possession  of  the  work 
already  done  by  him,  and  to  put  an 
end  to  the  agreement,  which  should 
be  altogether  null  and  void,  and  that 
the  trustees  in  such  case  should  pay 

B.  or  his  assignees  only  so  much 
money  as  the  architect  of  the  com- 
pany should  adjudge  to  be  the  value 
of  the  work  actually  done  and  fixed 
by  B.,  as  compared  with  the  whole 
work  to  be  done.  The  course  of 
business  during  the  progress  of  the 
work  was  for  the  clerk  of  the  works 
to  inspect  every  article  which  came 
in  under  the  contract,  and  none 
were  received  except  on  his  ap- 
proval. After  the  works  had  pro- 
ceeded some  time,  B.  became  bank* 
rupt.  Before  his  bankruptcy^  certain 
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wooden  sash-frames  had  been  deli- 
vered by  him,  on  the  premises  of  the 
company,  approved  by  the  clerk  of 
the  works,  and  returned  to  B.  for 
the  purpose  of  having  iron  pulleys, 
belonging  to  the  trustees,  affixed  to 
them ;  and  at  the  time  of  the  bank- 
ruptcy, these  frames,  with  the  pul- 
leys attached  to  them,  were  at  B/s 
shop.  He  afterwards,  but  before 
the  issuing  of  the  fiat,  re-delivered 
them  to  the  trustees ;  and  the  sash- 
frames  being  afterwards  demanded 
of  them  by  B.'s  assignees,  they  gave 
an  unqusuified  refusal  to  deliver 
them  up. 

Held,  1st,  that  the  property  in  the 
wooden  sash-frames  had  not  passed 
to  the  trustees  at  the  time  of  the 
bankruptcy. 

2dly,  That  they  were  not  entitled 
to  retain  them  under  the  agreement, 
as  being  work  already  done,  they 
not  havmg  been  fixed  to  the  hotel ; 
but  that,  even  if  they  were  within 
that  clause  of  the  agreement,  it 
could  not  bind  the  assignees,  inas- 
much as  their  right  accrued  on  the 
bankruptcy,  whereas  the  option  of 
the  trustees  was  not  to  be  exercised 
until  after  the  bankruptcy. 

Sdly,  That  the  refusal  of  the  trus- 
tees not  having  been  limited  to  the 
pulleys,  the  demand  and  refusal  were 
sufficient  evidence  of  a  conversion 
by  them  of  the  wooden  sash-frames, 
so  as  to  entitle  B.'s  assignees  to  re- 
cover them  in  trover.  Tripp  v.  Ar- 
mitage,  4  Mees.  &  Wels.  687. 

9.  On  the  6th  July,  an  execution 
was  levied  on  the  goods  of  A.  On 
the  19th  of  the  same  month  the  2  & 
S  Vict.  c.  29.  came  into  operation, 
and  a  few  days  afi^erwards  a  fiat  of 
bankruptcy  issued  against  A.  upon 
an  act  of  bankruptcy  committed  be- 


fore the  levy :  Held,  that  the  ftct 
rendered  th^  execution  valid,  and 
that  the  assignees  were  not  entitled 
to  the  property.  EdnartU  ▼•  Ltno' 
leyy  8  Dowi.  Pr.  Ca.  234. 


BANK  OF  ENGLAND. 

Where  a  bankrupt  had  invested 
money  in  the  purchase  of  stock  in  a 
fictitious  name,  for  the  purpose  of 
defrauding  his  creditors,  the  Court* 
on  a  bill  filed  by  the  assignees  against 
the  Bank  of  England,  ordered  the 
Bank  to  erase  from  their  books  the 
fictitious  name,  and  insert  that  of  the 
bankrupt.  Green  v.  Bank  of  Eng^ 
land,  S  You.  &  Coll.  722. 


BANKRUPT  EXECUTOR  AND 
TRUSTEE. 

1.  Upon  the  bankruptcy  of  an  exe- 
cutor the  Court  will  secure  the  fund, 
but  has  not  jurisdiction  to  direct 
payment  to  the  several  creditors  of 
the  testator.  Ex  parte  fViUiamSf  re 
Knight,  Mont.  &  Chit.  91. 

2.  Mode  of  proving  against  a  bank- 
rupt trustee  and  agent.  Ex  parte 
and  re  Forrester^  Mont.  &  Chit.  143. 

3.  Mode  of  proof  by  bankrupt  exe* 
cutor.  Ex  parte  CoUingdon^  re  Ah* 
dersonf  Mont.  &  Chit.  156. 

4.  Bankrupt  trustee  allowed  to 
prove,  but  not  to  receive  trust  divi- 
dends. Ex  parte  SirelleU,  re  RaikeSf 
Mont.  &  Chit.  165. 

5.  On  petition  to  declare  bankrupt 
a  trustee,  and  for  conveyance  of 
mortgaged  premises,  neither  the  as* 
signees,  bankrupts,  nor  heir  of  mort^ 
gagor  need  be  served.  Being  served, 
the  petitioner  must  pay  their  costs. 
Ex  parte  Smith,  re  Parker,  Mont.  & 
Chit.  598. 

6.  The  bankruptcy  of  a  trustee  is 
a  sufficient  ground  for  his  removal 
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BANKRUPT  EXECUTOR  AND 
TRUSTEE — continued. 

from  that  office,  although  he  has  ob- 
tained his  certificate,  and  the  trust 
property  is  in  the  hands  of  a  receiver. 
Bainbrtgge  v.  BlaiVf  1  Beavan,  495- 


BANKRUPT  PLAINTIFF. 

Af^er  yerdict  in  favour  of  the 
plaintiff,  and  a  rule  for  a  new  trial 
made  absolute,  he  became  bankrupt, 
and  the  Court  compelled  him  to  give 
security  for  costs,  although  there  was 
no  affidavit  that  the  action  was  car- 
ried on  for  the  benefit  of  the  as- 
signees. Denton  y.  Williams,  8DowL 
Pr.  Ca.  128. 


BANKRUPTS  WIFE. 

Bankrupt's  wife  admitted  to  prove. 
Ex  parte  Thring,  Mont.  &  Chit.  75. 

Generally  Bankrupt, 

1.  Quaere,  as  to  a  mandatory  order 
on  bankrupt  to  perform  conditions 
in  a  deed  of  settlement,  so  as  to  pre- 
serve the  interest  of  the  assignees. 
Ex  parte  and  re  Goldnevy  Mont.  & 
Chit.  90. 

2.  Petition  to  expunge  proof  by  a 
bankrupt  must  shew  that  tne  surplus 
or  amount  of  his  allowance  will  be 
affected.  Leave  to  amend.  Ex  parte 
and  re  Pitch/orthy  Mont.  &  Chit.  96. 

3.  Where  a  bankrupt  petitioning 
to  supersede  for  want  of  requisites  to 
support  fiat,  has  applied  for  copies, 
and  seen  the  proceedings,  the  onus 
probandi  of  his  case  lies  on  him,  and 
It  is  not  sufficient  to  deny  the  requi- 
sites generally;  and  without  his  doing 
so,  the  respondent  may  rely  on  the 
proceedings  alone.  Ex  parte  and  re 
Ford,  Mont.  &  Chit.  97. 


4.  A  bankrupt  cannot  be  heard  on 
a  petition  to  prove  pro  :  or  con  :  and 
if  served  must  be  paid  his  costs  of 
appearance.  Ex  parte  Fairman,  re 
Lloi/dy  Mont.  &  Chit.  125. 

5.  A.,  B.,and  C.  partners:  A.  bank- 
rupt ;  B.  bankrupt ;  A.,  B.,  and  C. 
bankrupts.  Under  the  separate  fiats, 
part  of  the  joint  estate  had  been  ad- 
ministered, and  a  dividend  declared. 
No  separate  estates,  or  debts.  Order 
to  incorporate  the  separate  under 
the  joint  fiat,  and  to  stay  proceedings 
thereunder,  and  liberty  to  review  the 
choice  of  assignees.  Bankrupts  need 
not  be  servea  with  petition  for  this 
purpose.  Ex  parte  Lister,  re  Had" 
don,  Mont,  and  Chit.  260. 

6.  Afler  issue  joined  in  a  foreclo- 
sure suit,  the  plaintiff  discovered  that, 
prior  to  the  creation  of  his  mortgage 
security,  the  defendant,  the  mort- 
gagor, had  become  bankrupt,  where- 
upon the  Court  gave  the  plaintiff 
leave  to  amend  his  bill  by  making 
the  assignees  defendants,  the  bank- 
rupt still  being  retained  as  a  defend- 
ant on  the  record.  Hanson  v.  Pres- 
ton, 3  You*  &  Coll.  229. 

7.  In  assumpsit  by  the  directors  of 
a  joint  stock  company,  constituted  by 
deed,  the  deed  must  be  produced,  to 
show  who  are  the  directors ;  and  it 
is  not  sufficient  to  shew  that  the 
plaintiffs  are  the  persons  acting  as 
directors.  A  director  who  has  be- 
come bankrupt,  must  nevertheless 
be  joined  as  plaintiff,  even  though  he 
has  ceased  to  act,  unless  it  be  shewn 
that  he  has  vacated  his  office.  Phelps 
y.  Zye,  2Per.  &D.314. 

Porjoers,  Rights,  Liability,  Sfc* 

1.  To  an  action  for  money  had  and 
received,  it  is  a  good  plea  (under 
Stat.  6  G.  4.  c.  16.  s.  127.),  that  plain- 
tiff became  bankrupt  and  obtained 
his  certificate  in  1822;  that  a  second 
commission  issued  against  him.  May 
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SOthy  1825^  under  which  his  effects 
were  assigned  in  July,  1825)  and  he 
obtained  his  certificate  in  1826,  but 
did  not  pay  15f.  in  the  pound,  where- 
by, and  by  force  of  the  statute,  the 
debt  demanded  in  the  declaration 
hath  vested  in  the  assignees.  Stat. 
6  6  4.  c.  16.  s.  127.  (September  1. 
1835),  operates  in  such  a  case  retro- 
spectively. Where  the  estate  of  a 
bankrupt  after  certificate  is  vested 
in  the  assignees  by  stat.  6  G.  4.  c.  16. 
8. 127.9  he  cannot  sue  for  an  afler- 
accruing  debt,  though  the  assignees 
do  not  interpose.  Young  v.  Risk' 
taorlh,  8  Adol.  &  £11.  470-  S.  C.  8 
Nev.  &  Per.  585. 

2.  In  an  action  brought  by  the  as- 
signees of  a  bankrupt  for  money  had 
and  received  to  their  use,  the  wife 
of  the  bankrupt  who  had  not  ob- 
tained his  certificate  (but  has  re- 
leased his  assignees),  is  not  a  com- 
petent witness  to  prove  the  payment 
of  a  sum  of  monev  to  the  defendant 
by  the  bankrupt  after  his  bankruptcy. 
Williams  v.  WilliamSySMees.  &Wels. 
170. 

3.  Plaintiff  filed  a  bill  and  obtained 
an  injunction  to  restrain  the  defend- 
ant from  proceeding  against  her  at 
law.  Afterwards  the  plaintiff  became 
bankrupt,  and  the  defendant  served 
her  assignees  with  notice  of  a  motion 
that  they  might  file  a  supplemental 
bill  within  a  certain  time,  or  that  the 
bill  might  be  dismissed.  No  sup- 
plemental bill  was  filed,  but  the  as- 
signees consented  to  an  order  of  dis- 
missal. The  plaintiff  was  not  served 
with  notice  of  the  motion  to  dismiss; 
and,  on  that  account,  the  order  was 
discharged.  Vestris  v.  Hooper,  8  Sim. 
570. 

4.  The  Court  refused  to  compel 
the  lessor  of  the  plaintiff  in  an  action 


of  ejectment  to  give  security  for 
costs,  on  the  ground  that  he  was  an 
uncertificated  bankrupt;  it  appear- 
ing that  the  assignees  had  declined 
to  proceed  with  the  action,  and  it 
being  sworn  that  it  was  carried  on 
solely  for  the  bankrupt's  benefit.  Doe 
d.  Culnaghi  v.  Blick,  5  Scott,  714. 

5.  A  lessee  under  an  unwritten  con- 
tract reserving  rent  on  6th  April,  and 
6th  October,  became  bankrupt,  and  a 
fiat  issued  in  March,  the  rent  due  in 
the  previous  October  having  been 
paid.  Upon  the  assignees  refusing 
to  accept  the  premises,  the  bankrupt 
offered  within  fourteen  days  after  his 
receiving  notice  of  such  refusal,  and 
one  day  before  6th  April,  to  de- 
liver up  possession  to  the  lessor: 
Held,  that,  under  stat.  6  G.  4.  c.  16. 
6. 75.,  he  was  not  liable  in  assumpsit 
for  use  and  occupation  to  pay  any- 
thing in  respect  of  tlie  time  subse- 
quent to  6th  October.  Where  the 
bankrupt  holds  by  an  unwritten  lease, 
offering  possession  is  a  delivery  within 
sect.  75.  Slack  v.  Sharp,  8  Adol.  & 
£11.  366« 

6.  Tlie  Court  refused  to  order  a 
plaintiff  to  give  security  for  costs,  on 
the  ground  that  had  been  three  tiroes 
an  insolvent  and  once  a  bankrupt, 
and  was  only  suing  as  trustee  for  a 
third  person.  Wrai/  v.  Browth 
6  Bing.  N.  C.  271. 

7.  A.  and  B.  were  co-partners.  A. 
retired,  and  B.  took  C.  into  partner- 

<  ship  with  him.  That  partnership  was 
dissolved,  and  then  B.  became  bank- 
rupt :  Held,  that  B.  was  not  a  good 
witness  to  prove  an  agreement  al- 
leged by  A.  to  have  been  made  with 
him  by  B.  and  C.  to  indemnify  him 
against  the  debts  of  the  first  part- 
nership. Warren  v.  Taylor,  8  Sim. 
599. 

Certificate  of  Bankrupt  generaUtf, 
1.  If  the  certificate  do  not  disclose 
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that  it  was  signed  afler  the  last  ex- 
amination, it  is  defective.  Per  Sir 
J.  Cross.  But  the  Court  can  send  it 
back  to  the  commissioners  to  be  set 
right.  A  creditor  has  no  right  to 
object  to  a  certificate  on  the  ground 
of  such  informality.  Per  Sir  G.  Rose. 
Ex  parte  May,  in  re  Malachi/,  Mont. 
&  Chit.  18. 

2.  The  Court  ought  to  exercise  a 
discretion  as  to  the  certificate,  upon 
which  it  decides,  not  ministerially, 
but  judicially.  Per  Sir  J.  Cross. 
S.  C.  id.  ib. 

3.  Quaere,  Whether  a  petition  to 
stay  a  certificate  holds  good  before 
the  certificate  has  been  allowed  or 
signed  ?  Ex  parte  and  re  Stocken^ 
Mont.  &  Chit.  232. 

4.  An  alteration  in  the  date  of  the 
certificate  is  not  fatal,  but  allowed 
to  be  explained  by  affidavit.  Ex 
parte  and  re  Broxnn^  Mont.  &  Chit. 
361. 

5.  Bankrupt  having  become  lunatic, 
a  next  friend  allowed  to  make  the 
usual  affidavit  of  absence  of  fraud, 
&c.,  in  obtaining  allowance  by,  and 
consent  of,  commissioners  and  cre- 
ditors. Ex  parte  and  re  RoberU, 
Mont.  8c  Chit.  653. 

Certificate,  Want  of. 

1.  The  wife  of  an  uncertificated 
bankrupt  is  not  a  competent  witness, 
in  an  action  by  the  assignees,  to  prove 
a  payment  by  the  bankrupt  to  the 
defendant  after  bankruptcy.  Wil^ 
liams  v.  Williams^  8  Dowl.  Pr.  Ca. 
200. 

Cerlijicate  —  Effect  of. 

1.  The  bankruptcy  of  a  trustee  is 
a  sufficient  eround  for  his  removal 
from  that  office,  although  he  has  ob- 


tained his  certificate,  and  the  trust 
property  is  in  the  hands  of  a  receiver. 
Bainbrigge  v.  Blair,  1  Beavan,  495. 

Discharge. 

Quaere,  Whether  the  Court  of  Re- 
view can,  upon  petition,  order  a  pri- 
soner to  be  discharged  ?  Ex  parte 
and  re  James,  Mont.  &  Chit.  165. 

Re^examination. 

Upon  an  application  by  a  bankrupt 
to  be  re-examined,  the  re-examin- 
ation will  be  ordered ;  and  if  there 
are  funds,  the  costs  to  be  paid  out  of 
the  estate.  In  re  Crossley^  Mont.  & 
Chit.  40. 


BILLS  OF  EXCHEQUER. 

1.  Deposition  of  debt  against  a 
bankrupt  indorser  of  a  bill,  not  shew- 
ing notice  of  dishonour  of  bill  to  have 
been  given  to  him:  Held,  not  de- 
fective, if  commissioner  be  satisfied 
aliunde,  or  if  it  be  the  fact  that  notice 
was  given.  Quaere,  Whether  any 
creditor  can  object  to  the  Informality 
of  such  deposition  on  a  question  of 
proof?  Ex  parte  Marston,  and  Ex 
parte  Broome,  re  Marston,  Mont.  & 
Chit.  576.     S.  C.  3  Dea.  476. 

2.  A  foreign  merchant  remits  bills 
to  his  factor  in  London,  with  direc- 
tions to  sell  them,  and  advising  him 
of  his  intention  to  draw  for  the  pro- 
ceeds. The  factor  sells  the  bills, 
but  before  the  receipt  of  the  pur- 
chase-money becomes  bankrupt,  and 
dishonours  the  merchant's  drafts  for 
the  amount:  Held,  that  the  mer- 
chant, and  not  the  factor's  assignees, 
were  entitled  to  the  proceeds  of  the 
bills,  notwithstanding  the  bills  had 
been  indorsed  both  by  the  principal 
and  the  fjeictor,  and  were  sold  by  the 
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factor  in  his  own  name.    Ex  parte 
Fault,  3  Dea.  169. 


CALLS  ON  SHARES. 

Money  due  for  calls  in  respect  of 
shares  in  a  joint  stock  bank  does  not 
constitute  such  an  ascertained  debt 
as  to  allow  the  company  to  prove 
against  a  bankrupt  shareholder  with- 
out an  account  first  taken.  Ex  parte 
SnapBf  re  Ransford,  Mont.  &  Chit. 
607. 


CERTIFICATE,  STAYING. 

See  also  Bankrupt's  Certificate 
— Petition  to  sta*  Certificate. 

1.  In  the  case  of  an  unsettled  ac- 
count, the  certificate  will  not  be 
stayed  if  the  assignees  swear  that,  in 
their  belief,  the  balance  is  against 
the  claimant,  and  it  does  not  appear 
that  he  has  done  every  thing  that  by 
him  ought  to  be  done  to  fix  the 
balance.  If  the  claimant  has  endea- 
voured to  have  the  balance  struck, 
and  the  assignees  collude  with  the 
bankrupt,  the  certificate  ought  to  be 
stayed.  Per  Sir  J.  Cross.  May,  in 
re  Malachuy  Mont.  &  Chit.  18. 

2.  Certificate  cannot  be  stayed  for 
misconduct  anterior  to  the  bank- 
ruptcy. £x  parte  and  re  Siocken, 
Mont.  &  Chit.  232. 

3.  The  Court  will  not  stay  the 
bankruptcy  certificate,  until  the  de- 
termination of  an  action  brought  by 
the  petitioner  against  a  third  party, 
for  the  purpose  of  realising  a  portion 
of  his  debt,  where  the  petitioner  did 
not  appear  to  have  used  due  diligence 
in  proving  the  remainder  of  his  debt. 
Ex  parte  Pheasant,  re  Sherwood, 
S  Dea.  625. 


CERTinCATE  OF  COMMIS- 
SIONERS. 

See  CoMMissioKERs'  Certificate. 


CHOSE  IN  ACTION. 

L  A  casual  conversation  is  suffi- 
cient notice  to  prevent  reputed 
ownership.  The  Court  will  restrain 
assignees  from  proceeding  at  law  to 
invalidate  transfer  of  shares  by  vir- 
tue of  reputed  ownership.  £x  parte 
and  re  Richardson,  Mont.  &  Chit.  4dL 

2.  A  creditor  of  a  bankrupt's  es- 
tate who  has  sold  his  debt,  is  a  com- 
petent witness  in  support  of  the 
fiat.  Pulling  V.  Mer^ith,  8  Car.  & 
R  763. 

3.  A.,  on  the  behalf  of  the  owner 
of  a  ship,  entered  into  a  charter- 
party  with  B.,  by  which  B.  agreed 
to  pay  to  A.  on  the  owner's  behalf 
a    certain    sum    for   freight.      The 
owner  afterwards  assigned  all  the 
freight  accruing  under  the  charter- 
party  to  C,  as  a  security  for  a  debt; 
and  C.  gave  notice  of  the  assignment 
to  A.,  but  not  to  B.    The  owner 
subsequently  became  bankrupt:   it 
was  held,  that  the  arrears  of  freight 
were  not  in  his  order  and  disposi- 
tion at  the  time  of  his  bankruptcy* 
Where  a  trader  assigns  a  debt,  the 
only  person  to  whom  notice  of  the 
assignment  need  be  given,  in  order 
to  vest  a  good  equitaible  title  in  the 
assignee,  is  the  party  from  whom 
the   trader  was  to   have    received 
payment  of  the  money ;  in   other 
words,  the  party  holding  the  pro- 
perty at  the  order  and  disposition 
of  the  trader.     Gardner  v.  Lachian, 
4  Myl.  &  C.  129. 


CLERK'S  WAGES. 

A  clerk    who   had  involuntarily 
quitted  the  bankrupt's  service  oiiio 
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CLERK'S  WAGES  —  continued. 

months  previous  to  the  fiat,  through 
the  approaching  insolvency  of  the 
hankruptand  his  decreasing  business, 
the  trade  going  on  in  the  mean  time, 
and  he  obtaining  employment. else- 
where: Held,  not  entitled  to  six 
months'  wages  in  full,  especially 
where  he  had  allowed  the  first  and 
final  dividend  to  be  declared  before 
making  his  claim.  Dubit.  Sir  G.  Rose. 
Ex  parte  Gee^  re  Sower,  Mont.  & 
Chit.  99. 


CO-CONTRACTORS. 

Difierence  between  co-contractors 
and  co-partners.  £x  parte  Marston 
and  Ex  parte  Broome,  re  Marston^ 
Mont.  &  Chit.  576.  S.  C.  3  Dea. 
476. 


COMMISSION  IN  AID. 

Where  proof  of  debt  has  been  ten- 
dered, by  affidavit,  and  commission- 
ers are  not  satisfied,  but  require 
creditor  to  attend  for  examination, 
although  she  be  very  infirm,  and  old, 
and  uDable  to  travel,  all  this  Court 
can  do  is  to  eive  a  commission  in  aid 
to  take  exammatlon  at  creditor's  own 
residence.  Ex  parte  Shatv,  re  Kirkby, 
Mont.  &  Chit  624. 


COMMISSIONERS. 

When  the  Court  makes  an  order, 
that  a  creditor  shall  be  permitted  to 
prove  for  a  certain  sum,  the  com- 
missioner cannot  decline  to  receive 
the  proof  until  a  private  meeting 
has  been  called  to  inquire  into  the 
nature  of  the  debt.  Ex  parte  Rich- 
ardson,  re  Clagett,  S  Dea.  S77. 


COMMISSIONER'S  CERTIH- 
CATE. 

1.  Upon  an  application  to  super- 
sede  under  the  composition  clause,  it  is 
not  necessary  that  the  commissioner 
shall  certify  that  no  creditor  to  the 
amount  of  SO/,  resides  out  of  the 
jurisdiction,  or  that  the  assignees 
have  assented.  Ex  parte  BuHerwortkf 
re  Buiteraoorthy  Alont.  &  Chit.  140. 

2.  Court  will  not  act  on  a  certifi- 
cate of  commissioners,  made  in  1828, 
without  referring  it  back  for  their 
review.  Ex  parte  Marindin,  re  Ma* 
rindin,  Mont.  &  Chit.  282. 


COMMITMENT. 

1.  A  party,  having  been  committed 
for  contempt  for  disobedience  to  an 
order  of  this  Court,  requiring  him  to 
pay  certain  costs  awarded  against 
him,  by  a  previous  order  of  the  Lord 
Chancellor  in  this  matter,  petitions 
the  Court  of  Review  for  his  dis- 
charge, on  the  following  grounds : — 

1.  That  this  Court  had  no  jurisdic- 
tion to  deal  with  any  order  of  the 
Lord  Chancellor,  as  for  a  contempt. 

2.  That  the  affidavit  in  support  of  the 
petition,  on  which  the  order  for  com- 
mitment was  obtained,  was  sworn 
before   the  petition  was   presented 

3.  That  the  order  for  commitment, 
in  the  wording  of  it,  appeared  to  have 
been  made  on  the  **  intention "  of 
the  party  applying  for  it,  instead  of  on 
the  '<  petition''  of  such  party:  Held, 
that  there  were  not  sufficient  objec- 
tions to  the  validity  of  the  commit- 
ment. Ex  parte  Green,  re  Elgie, 
3  Dea.  700. 

2.  When  costs  are  directed  to  be 
paid  to  A.  or  his  solicitor,  a  personal 
demand  by  A.  alone  is  sufficient 
to  ground  an  application  for  a  com- 
mittal of  the  party,  for  non-payment 
of  them.    Re  Diack,  3  Dea.  53. 

Zz  4 
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COMPETITION  FOR  FIAT. 

See  Fiat,   Contest  for. 


COMPOSITION  CLAUSE. 

The  bankrupt,  and  his  surety,  en- 
tered into  an  agreement  with  the 
assignees  to  pay  all  the  creditors  20s* 
in  the  pound,  in  consideration  of 
which  they  agreed  that  the  fiat 
should  be  annulled.  In  pursuance 
of  this  agreement,  lOs.  in  the  pound 
was  paid,  and  the  assignees  nad  a 
fund  sufficient  to  pay  the  remainder ; 
but  were,  nevertheless,  proceeding  to 
sell  certain  property  of  the  bankrupt. 
On  a  petition  by  the  bankrupt  to 
restrain  them  from  so  doing,  the 
Court  declined  to  make  any  order, 
as  the  requisitions  of  the  composition 
contract  clause  had  not  been  com- 
plied with.  Ex  parte  Nainhyy  re 
Nainbt/9  3  Dea.  587. 


CONCERTED  FIAT. 
See  Fiat  —  Validity. 


CONDITIONS   OF   RESI- 
[DENCE,  &c. 

Semble,  that  conditions  as  to  re- 
sidence, &c.,  otherwise  to  forfeit  the 
estate,  are  at  an  end  upon  bank- 
ruptcy. Ex  parte  Goldney^  re  Gold' 
ney^  Mont.  &  Chit.  89. 


CONSENT  OF  CREDITORS. 

See  also  Acquiescence. 

1.  Where  a  suit  is  instituted  by 
assignees,  the  Court  will  not  stop  it 
for  the  want  of  the  creditor's  con- 
sent, but  referred  it  to  commission- 
ers to  inquire  what  funds  it  would 
be  proper  to  retain  in  order  to  carry 
it  on.    Assignees  in  this  case  pro- 


ceed at  the  peril  of  costs*  Ex  parte 
May,  re  JoneSf  Mont.  &  Chit.  285. 

2.  The  institution  of  a  suit  cmder 
sect.  88.  of  the  bankrupt  act,  6  G.  4. 
c.  16.,  may  be  authorised  by  credi- 
tors present  by  attorney  as  effectu- 
ally as  by  creditors  present  in  person. 
Bannatyne  v.  Leader^  3  MyL  6c  Cr. 
379. 


CONSENT  ORDER. 

Petition  tojsupersede,  charged  that 
petitioning  creditor's  debt  was  com« 
posed  of  bill  of  costs  of  attorney  in 
action.  Petitioner  contended,  that 
through  negligence  cause  was  lost, 
and  business  useless,  and  that  at^ 
torney  agreed  to  take  costs  out  of 
pocket  only  (see  antb,  p.  346.).  'Re- 
ference by  consent  to  registrar  to 
tax  costs  haying  regard  to  question 
of  negligence,  and  to  ascertain  what 
due,  and  state  special  circumstanoet: 
Held,  he  ought  to  have  considered 
the  contract,  and  to  have  taxed  ac- 
cordingly, and  that  the  order  of  re- 
ference so  taken  by  consent  was  no 
waiver  of  the  objection  founded  on 
the  contract.  Ex  parte  Souikally  re 
Southall,  Mont.  &  Chit.  656. 


CONSIDERATION. 

Declaration  alleged,  that,  before 
the  making  of  the  promise,  Ace,  de- 
fendant was  indebted  to  J.  in  200/. 
for  money  had  and  received  ;  that  a 
commission  of  bankrupt  had  issued 
against  defendant;  tnat,  in  con- 
sideration of  the  premises,  and  that 
J.  would  prove  for  the  2001.  under 
the  commission,  defendant  promised 
J.  to  pay  him  that  sum  m  a  few 
months;  that  J.  proved,  but  that 
defendant  did  not  pay.  A  yerdict 
was  given  on  this  count  for  J.'s  re- 
presentative. Judgment  arrested, 
on  the  ground  that  the  count  was 


INDEX. 


705 


COJiSIDERATIOHi'^ontinued. 

founded  on  a  promise  without  legal 
consideration ;  the  Court  refusing  to 
presume  that  J.^in  proving  for  money 
had  and  received,  had  waived  a  tort. 
Brealey  v.  Andrew^  7  Adol.  &  £11. 
106. 


CONTRACT. 

See  Agreement. 


CONVERSION. 

A  sheriff,  before  the  passing  of 
the  6  G.  4>.  c.  16.,  having  no  notice 
of  a  previous  act  of  bankruptcy  com- 
mitted by  a  trader,  seized  his  goods 
under  a  fi.  fa.,  but  withdrew  upon  an 
arrangement  entered  into  between 
the  execution  creditor  and  the 
trader,  receiving,  however,  his  pound- 
age in  the  ordinary  manner.  A 
commission  was  afterwards  issued 
on  this  act  of  bankruptcy  :  Held  by 
the  Lords  (Lord  Denman  diss.),  that 
the  assignees  might  maintain  trover 
against  the  sheriff  for  the  goods 
seized.  Semble,  that  the  receipt  of 
poundage  was  evidence  of  a  conver- 
sion by  the  sheriff.  Garland  v.  Car^ 
lisley  4  Clk.  &  Fin.  693.  S.  C.  11 
Bli.  N.S.  421. 


COPIES. 

Where  an  affidavit,  in  answer  to 
a  petition,  referred  to  certain  ex- 
hibits which  did  not  appear  to  be 
mutual  accounts  or  documents  be- 
tween the  parties,  the  Court  refused 
an  application  of  the  petitioner  to 
have  copies  of  them  furnished  to  him 
before  the  hearing  of  the  petition. 
Ex  parte  and  re  Parr^  3  Dea.  607. 


COSTS. 

1.  Costs  given  on  dismissing  a  pe« 
tition  to  stay  certificate,  though  one 
of  the  Judges  differed  in  opinion 
from  the  rest  of  the  Court.  Ex 
parte  May,  in  re  Malachvy  Mont.  & 
Chit.  18. 

2.  Upon  an  application  by  a  bank, 
rupt  to  be  re-examined,  the  re-ex- 
amination will  be  ordered,  and  if 
there  are  funds,  the  costs  to  be  paid 
out  of  the  estate.  In  re  Crossley^ 
Mont.  &  Chit.  40. 

3.  If  a  petition  for  the  sale  of  an 
equitable  mortgage  is  rendered  ne- 
cessary from  a  mistaken  view  by  the 
assignees  of  their  rights,  they  can 
claim  costs  only  out  of  the  bank- 
rupt's general  estate.  Ex  parte 
BatCy  re  Gough,  Mont.  &  Chit.  58. 

4.  As  to  the  costs  on  motions  re- 
garding competition  between  two 
fiats  :  —  Where  nothing  done  under 
first,  and  second  issues,  the  former 
fails,  and  the  latter  stands :  where 
something  done  under  first,  but  out 
of  time,  and  second  issues  in  igno- 
rance of  intention  to  proceed  with 
first,  the  latter  is  maintained  with 
costs  to  the  second  petitioning  cre- 
ditor: where  the  proceeding  under 
the  first  is  known  to  the  second  pe- 
titioning creditor,  no  costs  to  the 
latter ;  and  where  known,  and  inten- 
tion to  proceed  with  first  has  been 
delayed  or  frustrated  by  second  pe- 
titioner, the  latter  must  pay  costs  of 
a  refused  motion  to  supersede  first. 
In  re  JVood^  Mont.  &  Chit.  69. 

5.  A  bankrupt  cannot  be  heard 
on  a  petition  to  prove  pro  :  or  con  : 
and  if  served  must  be  paid  his  costs 
of  appearance.  Ex  parte  Fairman^ 
re  Lloydy  Mont.  &  Chit.  125. 

6.  Representatives  of  a  deceased 
solicitor  will  not  be  ordered  to  pay 
costs  of  taxation  of  his  bill,  more 
than  a  sixth  being  taken  off;  nor, 
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where  they  have  brought  an  action 
for  the  amounti  to  the  costs  of  which 
the  assignees  are  liable^  can  they  set 
off  such  costs  against  each  other. 
£x  parte  Hammond,  re  Jackson, 
Mont.  &  Chit.  ]  36. 

7«  Petition  of  three  trustees  to 
prove  against  a  bankrupt,  fourth 
contained  charges  of  breach  of  trust, 
and  prayed  consequential  directions : 
Held,  the  Court  could  only  make 
the  common  order  to  prove.  As- 
signees served  entitled  to  costs  of 
resisting  the  entire  application. 
Question  of  costs  of  employing  coun- 
sel after  an  order  taken,  is  deter- 
minable by  the  taxing  officer,  not  by 
the  Court.  £x  parte  Smith,  re 
Clarif  Mont.  &  Chit.  347. 

8.  On  petition  to  declare  bank- 
rupt a  trustee,  and  for  conveyance 
of  mortgaged  premises,  neither  the 
assignees,  bankrupt,  nor  heir  of 
mortgagor  need  be  served.  Being 
served,  the  petitioner  must  pay 
their  costs.  £x  parte  Smith,  re 
Parker,  Mont.  &  Chit.  598. 

9.  If  counsel  undertake  to  say 
they  consider  trustees  would  not 
have  acted  safely  without  taking  the 
opinion  of  the  Court,  Semble^  the 
Court  will  not  give  costs  against 
them.  £x  parte  Young,  re  Shanks, 
Mont.  &  Chit.  599. 

10.  Assignee  under  a  fiat  super- 
seded for  fraud  cannot  have  his  costs 
of  appearing  from  the  petitioning 
creditor.  £x  parte  Caldecott,  re 
Heath,  Mont.  &  Chit.  600. 

11.  Proceedings  under  a  super- 
seded fiat  ordered  to  be  enrolled  at  the 
instance  of  the  bankrupt,  in  order  to 
bring  an  action.  Costs  given  against 
the  respondents  in  consequence  of 
previous  application  and  refusal  to 
enrol.  Quaere,  as  to  the  lien  of  a 
solicitor    upon   a  superseded   fiat. 


£t  pArte  and  re  Mat^,  Mont.  & 
Chit.  6ia 

12.  Insolvency  in  1828,  conmiia- 
sion  in  1831,  and  fiat  in  1836,  against 
party  who  had  paid  no  dividends 
under  first  two  processes,  and  had 
not  obtained  his  certificate.  Pro- 
perty taken  under  fiat  of  1836,.  and 
dividend  declared,  but  payment  of 
it  stayed  till  further  order,  to  give 
time  for  those  interested  under  first 
two  processes  to  substantiate  any 
claim.  Nothing  done  for  three  years. 
On  petition  of  creditor  under  fiat  of 
1836,  that  order  discharged,  and 
payment  of  dividend  ordered.  Costs 
out  of  estate.  Assignees  under  (»>m- 
mission  of  1831  need  not  have  been 
served  with  latter  petition,  but,  hav- 
ing been  served  bv  respondenta,  the 
assignees  under  fiat  of  18S6,  their 
costs  also  ordered  to  be  paid  out  of 
the  estate.  Ex  parte  Catchpolcf  re 
Rickahy,  Mont.  &  Chit.  640. 

13.  After  twenty-three  years'  con- 
tumacy, bankrupt  allowed  to  surren- 
der; such  an  order  is  almost  of 
course.  Court  of  Review  will  not 
appoint  time,  &c*  for  bankrupt  to 
surrender ;  that  is  the  office  of  com- 
missioner. Where  bankrupt  allowed 
costs  of  surrender  out  of  his  estates 
£x  parte  and  re  Tarleton,  Mont.  A 
Chit.  677. 

14.  When  an  assignee  was  chosen 
without  his  authority)  and  declined 
to  act,  the  costs  of  a  new  choice 
were  ordered  to  come  out  of  the 
estate.  £x  parte  Pearson,  re  Ste- 
phenson,  3  Dea.  324.  S.  C.  nom.  Ex 
parte  Stephenson,  re  Balcheren,  3  M. 
&  A.  663. 

15.  When  the  leases  of  several 
houses  were  deposited,  accompanied 
with  a  written  memorandum,  to  se- 
cure a  debt,  and  the  creditor,  eight 
months  afterwards,  at  the  bankrupt's 
request,  returned  him  four  of  the 
leases,  and  took  the  deeds  of  other 
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leasehold  property  as  a  substituted 
securitVy  but  without  any  fresh  me» 
morandum  in  writing :  Held,  never- 
theless, that  the  creditor  was  entitled 
to  his  costs.  Ex  parte  Cobhamf  re 
HaUsi  8  Dea.  609. 

16.  Quflere,  Whether  the  costs  of 
inrolling  the  proceedings  under  a 
fiat  are  properly  costs  in  the  cause  ? 
At  all  events,  they  are  not  so,  where 
the  inrolraent  takes  place  after  the 
defendant  has  pleaded  without  giv- 
ing notice  to  dispute  the  bank- 
ruptcy, even  though  he  subse- 
quently, under  a  leave  to  plead  de 
novO)  delivers  such  notice.  But' 
eher  v.  Addison^  1  Scott,  N.  C.  175. 


COUNSEL  OR  BARRISTER. 

1.  If  counsel  undertake  to  say 
they  consider  trustees  would  not 
have  acted  safely  without  taking  the 
opinion  of  the  Court,  Semble,  the 
Court  will  not  give  costs  against 
them.  Ex  parte  Youngf  re  ShankSf 
Mont.  &  Chit.  599. 

2.  Petition  that  bankrupt  might 
be  at  liberty  to  attend  adjudication 
by  counsel  refused  ;  but  petition  re- 
tained, with  stay  of  advertisement, 
if  bankruptcy  adjudged,  and  peti- 
tioner to  apply  instanter  for  super- 
sedeas. Ex  parte  and  re  Foulketf 
Mont.  &  Chit.  68. 


COURT  OF  REVIEW. 

See  also  Jcrisdictiok. 

1.  Where,  from  a  judgment  of  the 
Lord  Chancellor  on  a  special  case, 
leave  had  been  given  to  appeal  to 
the  House  of  Lords  three  months 
back,  and  no  steps  had  been  taken 
towards  prosecuting  the  appeal^  and 


no  application  made  to  stay  pro- 
ceedings, quaere,  whether  the  Court 
of  Review  is  justified  in  refusing  to 
make  directions  consequential  on 
the  Lord  Chancellor's  judgment. 
Ex  parte  Pollard,  re  Courtney ,  Mont. 
&  Chit.  64*3. 

2.  After  twenty-three  years'  con- 
tumacy, bankrupt  allowed  to  surren- 
der ;  such  an  order  is  almost  of 
course.  Court  of  Review  will  not 
appoint  time,  &c.  for  bankrupt  to 
surrender;  that  is  the  office  of  the 
commissioner.  Where  bankrupt  al- 
lowed costs  of  surrender  out  of  his 
estate.  Ex  parte  and  re  Tarleton, 
Mont.  &  Chit.  677. 

3.  When  the  Court  makes  an 
order  that  a  creditor  shall  be  per- 
mitted to  prove  for  a  certain  sum, 
the  commissioner  cannot  decline  to 
receive  the  proof,  until  a  private 
meeting  has  been  called  to  inquire 
into  the  nature  of  the  debt.  Ex 
parte  Richardson,  re  Clagett,  3  Dea. 
377. 


CREDITORS. 
See  also  Protbction  of  Creditors. 

1.  If  the  certificate  do  not  dis- 
close that  it  was  signed  afler  the 
last  examination,  it  is  defective. 
Per  Sir  J.  Cross.  But  the  Court  can 
send  it  back  to  the  commissioners 
to  be  set  right.  A  creditor  has  no 
right  to  object  to  a  certificate  on  the 
ground  of  such  informality.  Per  Sir 
G.  Rose.  Ex  parte  Mai/,  in  re  Ma- 
lachy,  Mont.  &  Chit.  18. 

2.  Upon  the  bankruptcy  of  an 
executor,  the  Court  will  secure  the 
fund,  but  has  not  jurisdiction  to 
direct  paymenc  to  the  several  cre- 
ditors of  the  testator.  Ex  parte 
WilliamSf  re  Knight,  Mont.  &  Chit, 
91. 
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DAMNOSA  HEREDITAS. 

1.  A  lessee^  under  an  unwritten 
contract  reserving  rent  on  6th  April, 
and  6th  October,  became  bankrupt, 
and  a  fiat  issued  in  March,  the  rent 
due  in  the  previous  October  having 
been  paid.  Upon  the  assignees  re- 
fusing to  accept  the  premises,  the 
bankrupt  offered  within  fourteen 
days  after  his  receiving  notice  of 
such  refusal,  and  one  day  before  6th 
April,  to  deliver  up  possession  to 
the  lessor :  Held,  that,  under  stat. 
6  G.  4?.  c.  16.  s.  75.,  he  was  not 
liable  in  assumpsit  for  use  and  occu- 
pation to  pay  any  thing  in  respect 
of  the  time  subsequent  to  6th  Octo- 
ber. Where  the  bankrupt  holds  by 
an  unwritten  lease,  offering  posses- 
sion is  a  delivery  within  sect.  75. 
Slack  v.  SharpCf  8  Adol.  &  £11.  S66. 

2.  If  A.  .is  seeking  to  recover 
possession  of  a  leasehold  house,  in 
ejectment,  and  it  appear  that,  after 
his  lease  was  granted  to  him,  he  be- 
came bankrupt,  he  cannot,  in  anti- 
cipation of  a  supposed  defence,  that 
the  defendant  claims  under  his  as- 
signees, give  in  evidence  declara- 
tions of  the  assignees  that  they  have 
no  interest  in  the  lease.  Colnaghi 
V.  Bluck,  8  Car.  &  P.  464. 


DEATH. 


1.  To  supersede  a  joint  commis- 
sion when  one  of  the  bankrupts  is 
dead,  the  administratrix  should  be 
a  petitioner.  Re  Steel,  Mont.  & 
Chit.  73. 

2.  Representatives  of  a  deceased 
solicitor  will  not  be  ordered  to  pay 
costs  of  taxation  of  his  bill,  more 
than  a  sixth  being  taken  off;  nor, 
where  they  have  brought  an  action 
for  the  amount^  to  the  costs  of  which 
the  assignees  are  liable,  can  they 
set  off  such  costs  against  each  other. 


Ex  parte    Hammond^  re  Jachom^ 
Mont.  &  Chit.  136. 

3.  A  joint  fiat  issued,  and  one  of 
the  bankrupts  died  before  adjudica- 
tion. Semble,  it  becomes  absolutely 
void.  Secondly,  another  petitioner 
applied  for  a  separate  fiat  on  freah 
docket  papers,  and  on  the  same  day 
the  origmal  petitioning  creditor  ap- 
plied for  a  separate  fiat  on  amended 
papers  :  Held,  that  the  original  pe- 
titioning creditor  was  entitled  to  the 
fiat;  the  joint  one  being  rendered 
defective  by  act  of  God  only,  and 
through  no  fault  of  the  petitioning 
creditor.  Costs  of  second  petition- 
ing creditor  refused^  Qusere,  as  to 
power  of  Lord  Chancellor  to  render 
a  joint  fiat  effective  as  to  one  bank- 
rupt only.  Ex  parte  and  re  Norru^ 
Mont.  &  Chit.  157- 

4.  A  partner  dying,  leaving  a 
solvent  estate,  is  not  a  case  within 
the  rule,  that  a  joint  creditor  cannot 
prove  in  competition  with  separate 
creditors  so  long  as  there  is  a  sol- 
vent partner  liable.  Ex  parte  Baw" 
erman,  re  LomaXf  Mont,  and  Chit. 
573.  S.  C.  3  Dea.  476. 


DEBT,  EXTINGUISHMENT 
AND  SUSPENSION  OF. 

1.  A  creditor  having  his  debtor  in 
execution  dies.  A  fiat  issues  against 
the  debtor,  who,  some  time  after, 
obtains  a  judge's  order  for  his  dis- 
charge, which  the  executor  of  the 
creditor,  though  served  with  notice, 
does  not  oppose :  Held,  that  the 
debt  was  not  extinguished,  but  that 
the  executor  might  prove  it  against 
the  bankrupt's  estate.  Ex  parte 
Goodman,  re  Nainby,  Mont.  &  Chit* 
151. 

2.  Quaere,  how  far  a  debt  is  sus- 
pended at  law  by  the  subsistence  of 
a  trust  deed  for  the  benefit  of  ere- 
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DEBT,     EXTINGUISHMENT 

AND  SUSPENSION  OF  — 

continued* 

ditorsy  signed  by  the  creditors^  and 
still  only  in  fieri,  so  as  to  become  in- 
capable of  sustaining  a  fiat.  Ex 
parte  and  re  Brown f  Mont.  &  Chit. 
21S. 


might  prove  it  against  the  bank- 
rupt's  estate.  Ex  parte  Goodman^ 
re  Nainbi/y  Mont.  &  Chit.  151. 


DEBTOR  AND  CREDITOR. 

A.,  on  behalf  of  the  owner  of  a 
ship,  entered  into  a  charter-party 
with  B.,  by  which  B.  agreed  to  pay 
to  A.,  on  the  owner's  behalf,  a  cer- 
tain sum  for  freight.  The  owner 
afterwards  assigned  all  the  freight 
accruing  under  the  charter-party  to 
C,  as  a  security  for  a  debt,  and  C. 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  owner  having 
subsequently  become  bankrupt,  it 
was  held,  that  the  arrears  of  freight 
were  not  in  his  order  and  disposi- 
tion at  the  time  of  his  bankruptcy. 
Where  a  trader  assigns  a  debt,  the 
only  person  to  whom  notice  of  the 
assignment  need  be  given,  in  order 
to  vest  a  good  equitable  title  in  the 
assignee,  is  the  party  from  whom  the 
trader  was  to  have  received  payment 
of  the  money;  in  other  words,  the 
party  holding  the  property  at  the 
order  and  disposition  of  the  trader. 
Gardner  v.  Lachlan,  4  Myl.  &  Cr. 
129. 


DEBTOR  IN  EXECUTION, 
DISCHARGE  OF. 

A  creditor  having  his  debtor  in 
execution  dies.  A  fiat  issues  against 
the  debtor,  who  some  time  after  ob- 
tains a  judge's  order  for  his  discharge, 
which  the  executor  of  the  creditor, 
though  served  with  notice,  does  not 
oppose :  Held,  that  the  debt  was  not 
extinguished ;  but  that  the  executor 


DECISIONS  COMMENTED  ON, 
DOUBTED,  &c. 

1.  Ex  parte  Keys,  3  Dea.  &  Chit. 
268.  1  Mont.  &  Ayr.  226.  com- 
mented  upon.  In  re  Hall,  Mont.  & 
Chit.  489. 

2.  Ex  parte  Keys,  3  Dea.  &C.  263. 
1  M.  &  A.  226.  commented  on.  Con- 
trary to  Lord  Brougham,  in  Ex  parte 
Keys,  suprd,LordCottenham  refused 
to  make  an  order  to  hear  a  matter 
by  way  of  appeal  from  the  Court  of 
Review  upon  petition,  or  otherwise 
than  by  special  case,  and  to  leave 
the  respondents  to  apply  to  discharge 
the  order.  Ex  parte  Slubbs,  re  Hall^ 
Mont.  &  Chit.  511.  S.  C.  3  Dea. 
549. 

3.  Ex  parte  Marslon,  Mont.  & 
Chit.  576.  commented  on.  Ex  parte 
Laxo,  re  Hague,  Mont.  &  Chit.  597. 


DECLARATION    OF   INSOL- 
VENCY. 

The  bankrupt,  at  the  suggestion 
of  his  creditors,  signed  a  declaration 
of  insolvency,  upon  the  alleged  un- 
derstanding **  that  it  should  not  be 
made  use  of  or  inserted  in  the  Ga« 
zette,  unless  it  should  afterwards 
become  necessary  to  do  so  : "  Held, 
in  the  absence  of  evidence  of  bad 
faith,  that  the  discretion  as  to  its 
insertion  rested  with  the  creditors. 
Ex  parte  and  re  Rotoe,  Mont.  &  Chit. 
834. 


DELIVERY  UP  OF  CHATTELS. 

Goods  sent  to  broker  for  sale,  he 
sells,  according  to  sold  note,  osten- 
sibly to  A,  B.,  but  secretly,  and  ac* 
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DELIVERY  UP  OF  CHATTELS 

— -  continued* 


cording  to  bought  note,  to  A.  B.  and 
self.  A.  B.  insolvent.  Broker  bank- 
rupt, and  at  time  of  bankruptcy 
goods  remain  in  his  possession : 
Held,  coniract  void,  and  that  owner 
might  reclaim  them  specifically.  Ex 
parte  Huthy  re  Petnbertonf  Mont.  & 
Chit.  667. 


DEMAND. 

When  costs  are  directed  to  be 
paid  to  A.  or  his  solicitor,  a  personal 
demand  by  A.  alone  is  sufficient  to 
ground  an  application  for  a  com* 
mittal  of  the  party  for  non-payment 
of  them.    In  re  Diack,  3  Dea.  53. 


DEPOSITIONS  OF  DEBT. 

Deposition  of  debt  against  a  bank- 
rupt indorser  of  bill,  not  shewing 
notice  of  dishonour  of  bill  to  have  been 
given  to  him :  Held,  not  defective, 
if  commissioner  be  satisfied  aliunde, 
or  if  it  be  the  fact  that  notice  was 
given.  Quaere,  Whether  any  cre- 
ditor can  object  to  the  informality 
of  such  deposition  on  a  question  of 
proof?  Ex  parte  Marston^  and  Ex 
parte  Broome^  re  Marstony  Mont.  & 
Chit.  576.     S.  C.  3  Dea.  476. 


DEPOSITIONS  GENERALLY. 

1.  Where  a  witness  had  been  ex- 
amined before  commissioners  of  bank- 
ruptcy shortly  after  the  act  of  bank- 
ruptcy, Semble,  that  he  may  refer  to 
the  deposition  he  then  made,  for  the 
purpose  of  refreshing  his  memory 
as  to  the  date.  Smith  v.  Morgan^ 
2  Moo.  &  Rob.  257. 

2.  Depositions  made  by  a  witness 
sent  by  the  petitioning  creditor  to 


prof6  an  act  of  bankruptcy  before 
the  commissioners,  are  admisaible  in 
evidence  against  the  petitioning 
creditor  in  any  subsequent  action 
a^inst  him,  although  the  witness  is 
still  living.  Gardner  v.  Mouliy  2  Per. 
&  D.  403. 


DISCHARGE. 
See  Debtor  in  Execution. 


DISCHARGING  ORDER. 
See  Order. 


DIVIDENDS  GENERALLY. 
See  also  Unclaimed  Dividends. 

1.  Proof  made,  and  then  part  pay- 
ment of  debt  by  surety :  Held,  cre- 
ditor entitled  to  receive  dividends  on 
entire  proof.  Ex  parte  Caplestcmet 
re  SneU^  Mont.  &  Chit.  262. 

2.  Insolvency  in  1828,  commission 
in  1831,  and  fiat  in  1836»  against 
party  who  had  paid  no  dividends  under 
first  two  processes,  and  had  not  ob- 
tained his  certificate.  Property  taken 
under  fiat  of  1836,  and  dividend 
declared,  but  payment  of  it  stayed 
till  further  order,  to  give  time  for 
those  interested  under  first  two  pro- 
cesses to  substantiate  any  claim. 
Nothing  done  for  three  years.  On 
petition  of  creditor  under  fiat  of 
1836,  that  order  discharged  and 
payment  of  dividend  ordered :  costs 
out  of  estates.  Ex  parte  Caickpole, 
re  Rickab^f  Mont.  &  Chit.  64a 


DIVIDEND,  REFUNDING. 

1.  A.  and  B.,  secretly  partners, 
using  the  one  his  name  as  drawer, 
and  the  other  his  as  acceptor  of  bills, 
inquiry  directed  as  to  their  general 
habit,  and  whether  they  intended 
thereby   to   bind   the    partnership 
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DIVroEND,  REFUNDING  — 

continued. 

estate.  A  creditor  holding  such 
bills,  proved  them  first  against  the 
separate  estate  of  A.,  under  a  sepa- 
rate fiat,  then  also  against  the  joint 
estate  of  A.  and  B. ;  then  he  re- 
ceived a  dividend  out  of  the  separate 
estate»  it  being  at  that  time  inti- 
mated  to  him  that  one  proof  must  be 
expunged.  Subsequently  one  proof 
is  expunged  accordmgly:  Held,  that 
by  receiving  the  dividend  he  had  not 
made  his  election  to  abide  by  his 
separate  proof,  but  on  refunding  the 
dividend  he  might  elect  to  come  in 
under  the  joint  fiat*  £x  parte  LaxVf 
re  Badevy  Mont.  &  Chit.  111. 

2.  A.  J3.  gave  his  accommodation 
acceptance  to  the  bankrupt,  who 
deposited  it  with  his  bankers  to  se- 
cure his  floating  balance;  the  bankers 
proved  a  debt  to  a  much  larger 
amount,  and  received  a  dividend  of 
only  2f.  in  the  pound.  A.  B.  sub- 
sequently paid  his  acceptance:  Held, 
per  C.  R.,  A.  B.  had  no  right  to  call 
on  the  bankers  to  refund  the  amount 
of  the  2s,  dividend,  but  had  a  right 
to  future  dividends ;  but  reversed  by 
the  Lord  Chancellor  on  appeal,  and 
bankers  ordered  to  refund.  Ex 
parte  Holmes,  re  Garner^  Mont.  & 
Chit.  SOL 


DOCKET  PAPERS,  AMENDING. 

An  error  in  Christian  name  of 
petitioning  creditor,  occurring  in  one 
part  of  docket  papers,  though  right 
in  prior  part,  query,  if  material? 
But  leave  given  to  amend,  without 
prejudice.  That  order  not  dis- 
charged, except  on  notice  of  motion. 
In  re  Sahy  Mont.  &  Chit.  350. 


DOUBLE  PROOF. 
See  Proof,  Double. 


EFFECT  OF  BANKRUPTCY. 

1.  Semble,  that  conditions,  as  to 
residence,  ftc,  otherwise  to  forfeit 
the  estate,  are  at  an  end  upon  bank- 
ruptcy. Ex  parte  Goldneyt  re  Gold" 
netf,  Monti  &  Chit.  89. 

2.  A  fiat  of  bankruptcy  issued 
against  the  master  of  an  apprentice, 
but  was  afterwards  annulled,  by 
means  of  a  composition  between  the 
bankrupt  and  his  creditors:  Held, 
that  the  indentures  of  apprentice- 
ship were  discharged.  Allen  v.  CoS" 
tert  1  Beavan,  274. 

8.  The  bankruptcy  of  a  trustee  is 
a  sufficient  ground  for  his  removal 
from  that  office,  although  he  has 
obtained  his  certificate,  and  the  trust 
property  is  in  the  hands  of  a  re- 
ceiver* Bainbrigge  v.  Blair>  1  Bea- 
van, 495. 

4.  A  husband,  upon  marriage, 
settled  an  estate  to  the  use  of  him- 
self for  life,  with  remainder  to  the  use 
of  trustees  to  preserve  contingent 
remainders;  with  remainder  to  the 
use  of  trustees  for  a  term  of  years, 
to  secure  a  jointure  for  the  wife ; 
with  remainder  to  the  use  of  such 
children  of  the  marriage  as  the  hus- 
band and  wife  jointly,  or,  in  default 
of  a  joint  appointment,  the  survivor 
of  them  should  appoint;  with  re- 
mainder, in  default  of  such  appoint- 
ment, to  the  children  of  the  mar- 
riage equally;  with  remainder  to  the 
right  heirs  of  the  husband*  The 
husband  became  bankrupt;  and, after 
his  bankruptcy,  he  and  his  wife  made 
a  joint  appointment  in  favour  of  two 
of  the  children  of  the  marriage.  The 
husband  then  died,  and  a  bill  having 
been  subsequently  filed  by  a  person 
claiming  under  the  bankruptcy,  for 
an  account  of  the  rents  of  the  settled 
estate,  the  wife  thereupon  executed 
a  separate  appointment  in  favour  of 
the  same  children,  which  she  stated 
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in  her  answer :  Held,  first,  that  the 
joint  appointment  was  inoperative, 
on  the  ground  that  the  husband 
could  not,  by  a  subsequent  execu- 
tion of  the  power,  deprive  his  assig- 
nees of  an  estate  which  had  been 
once  vested  in  them  by  his  bank- 
ruptcy; secondly  (by  implication), 
that  such  joint  appointment  could 
not  be  considered  as  the  separate 
appointment  of  the  wife,  who  sur-* 
vived ;  and,  thirdly,  that  the  wife's 
separate  appointment,  after  the  hus- 
band's death,  was  a  good  exercise  of 
the  power,  and  that  the  account  of 
the  rents  prayed  by  the  bill  could 
not  be  extended  beyond  the  date  of 
that  appointment.  Hole  v.  Escoih 
4  Myl.  &  Cr.  187. 

5.  Held,  that  a  bequest,  subject 
to  a  clause  of  forfeiture  in  case  the 
legatee  should  mortgage,  charge, 
sell,  or  expose  to  sale,  assign,  or  in- 
cumber, was  not  forfeited  by  the 
bankruptcy  of  the  legatee.     Whit' 

field  V.  Prickeity  2  Keen,  608. 

6.  An  action  having  been  brought 
to  recover  damages  for  a  breach  of 
an  agreement,  by  which  the  defend- 
ant covenanted  to  purchase  an  estate 
of  the  plaintiff,  for  which  he  was  to 
pay  a  large  sum  by  instalments,  and 
secure  the  remainder  by  an  annuity, 
chargeable  upon  certain  property  of 
sufficient  value,  a  verdict  was  taken 
at  nisi  prius  for  10,000/.,  subject  to 
a'reference  of  the  cause,  and  all  mat- 
ters in  difference  ;  S500/.  to  be  paid 
by  the  defendant  into  the  hands  of 
the  arbitrator,  to  be  paid  as  the  lat- 
ter thought  fit,  and  the  arbitrator  to 
order  what  should  be  done  in  the 
action.  The  arbitrator  awarded  that 
the  plaintiff  was  entitled  to  have  a 
verdict  entered  for  him  on  the  seve- 
ral issues  in  the  cause,  and  that  he 


had  sustained  damage,  bj  reason  of 
the  premises  in  the  pleadings  men- 
tioned, and  the  matters  in  difference, 
to  the  amount  of  6067/. ;  and  he 
then  awarded  that  the  S500/.  shonld 
be  paid  to  the  plaintiff,  together  with 
a  further  sum  of  25671.,  the  balance 
of  such  damages  on  all  the  causes  of 
action:  Held,  that  the  award,  al- 
though it  did  not  distinguish  the 
amount  awarded,  in  respect  of  the 
action,  from  that  upon  the  matters  in 
difference,  and  although  it  awarded 
a  gross  sum,  including  the  value  of 
the  annuity,  was  good:  Held  abo, 
that  the  bankruptcy  of  the  defend- 
ant, before  the  making  of  the  award, 
was  not  a  ground  for  setting  aside 
the  award.  Semble,  that  the  bank- 
ruptcy did  not  operate  as  a  revoca- 
tion of  the  submission  to  reference. 
Tai/lor  V.  Skultlevoorth,  8  DowL  Pr. 
Ca.28I. 

7«  Where  a  defendant  has  become 
bankrupt,  after  action  commenced, 
the  Court  will  not  stay  proceedings, 
on  the  ground  that  the  plaintiff  has 
proved  his  debt  under  the  fiat,  but 
application  should  be  made  to  the 
Court  of  Review  or  the  Great  Seal. 
Ransford  v.  Barry,  7  Dowl.  Pr.  Ca. 
807. 

8.  A  defendant  may  apply  to  sec 
aside  a  warrant  of  attorney,  and  the 
judgment  thereon,  on  the  ground  of 
a  non-compliance  with  the  requisi- 
tions of  the  1  8c  2  Vict.  c.  110.  s.  9., 
although  he  have  become  bankrupt 
since  the  execution  of  it.  Taylor 
v.  NichoUs,  6  Mees.  &  Wels.  91. 


ELECTION. 

1.  A.  and  B.  secretly  partners, 
using  the  one  his  name  as  drawer, 
and  the  other  as  acceptor  of  bills, 
inquiry  directed  as  to  their  general 
habit,  and  whether  they  intended 
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thereby  to  bind  the  partnership  es- 
tatCk  A  creditor  holding  such  bills 
proved  them  first  against  tne  separate 
estate  of  A.  under  a  separate  fiat ; 
then  also  against  the  joint  estate  of 
A.  and  B. ;  then  he  received  a  di- 
vidend out  of  the  separate  estate,  it 
being  at  that  time  intimated  to  him 
that  one  proof  must  be  expunged. 
Subsequently  one  proof  is  expunged 
accordingly  :  Held,  that,  by  receiv- 
ing the  dividend,  he  had  not  made 
his  election  to  abide  by  his  separate 
proof ;  but,  on  refunding  the  di« 
vidend,  he  might  elect  to  come  in 
under  the  joint  fiat.  Ex  parte  Law, 
re  Bazlei/,  Mont.  &  Chit.  111. 

2.  H.,  a  shareholder,  becomes 
largely  indebted  to  the  N.  and  C. 
Bank  for  calls,  and  (to  a  small  ex- 
tent) on  his  banking  account.  H., 
b^  deed  reciting  he  was  so  indebted, 
gives  security  to  cover  the  debt  by 
equitable  mortgage  and  other  pro- 
perty. The  company  bring  an  action 
against  him  by  their  registered  of- 
ficer, under  the  7  Geo.  4?.  c.  46.  for 
the  amount  claimed,  but  abandon 
that  action,  and  then  file  a  bill,  pray- 
ing an  account  and  sale  of  securities. 
The  1 «%  2  Vict.  c.llO.)  then  passing, 
they  swear  an  affidavit  of  debt  to  the 
full  amount  claimed,  and  cause  H. 
to  commit  an  act  of  bankruptcy 
under  section  8.  The  other  share- 
holders had  not  paid  up  their  calls,  and 
the  company  was  so  far  solvent  that 
H.'s  shares  would,  if  sold,  consider- 
ably reduce  the  balance  against  him. 
A  fiat  issues,  and  is  proceeded  with 
to  the  second  meeting ;  but  no  cre- 
ditors other  than  the  company  ap- 
pearing (H.  swearing  that  except 
to  the  company  he  did  not  owe  51* 
in  the  world),  no  choice  of  assignees 
could  take  place.  On  petition  by 
H.,  looking  at  the  fiat  as  process 

Vol.  I. 


(although  good  at  law),  and  upon 
equitable  principles,  fiat  was  su- 
perseded. Erskine  C.  J.  dubit. 
Quaere,  Whether  the  Court  ought 
not  to  put  the  creditor  to  his  elec- 
tion between  the  fiat  and  the  suit  in 
equity.  Ex  parte  and  re  Hallf  Mont. 
&  Chit.  365. 

3.  Party  obtaining  leave  to  appeal, 
ordered  to  elect  within  a  given  time 
whether  he  would  proceed  with  it  or 
not.  Ex  parte  Pollard^  re  Courtney f 
Mont.  &  Chit.  643. 


ENFORCING  ORDER. 
See  Order. 


ENROLMENT   OF 
PROCEEDINGS. 

1 .  Proceedings  under  a  superseded 
fiat  ordered  to  oe  enrollBd  at  the  in- 
stance of  the  bankrupt,  in  order  to 
bring  an  action.  Costs  against  the 
respondents,  in  consequence  of  pre- 
vious application  and  refusal  to  enrol. 
Quaere,  as  to  the  lien  of  a  solicitor 
upon  a  superseded  fiat.  Ex  parte 
and  re  May,  Mont.  &  Chit.  619.  See 
the  note  there* 

2.  Quaere,  Whether  the  costs  of 
inrolling  the  proceedings  under  a 
fiat  are  properly  costs  in  the  cause? 
At  all  events  they  are  not  so,  where 
the  inrolment  takes  place  after  the 
defendant  has  pleaded  without  giving 
notice  to  dispute  the  bankruptcy, 
even  though  he  subsequently,  under 
a  leave  to  plead  de  novo,  delivers 
such  notice.  Butcher  v.  Addison, 
1  Scott.  N.  C.  175. 


EQUITABLE  MORTGAGE. 

1.  If  a  petition  for  the  sale  of  an 
equitable  mortgage  is  rendered  ne- 
cessary from  a  mistaken  view  by  the 
assignees  of  their  rights,  they  can 
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claim  costs  only  out  of  the  bankrupt's 
general  estate.  Ex  parte  BatCy  re 
Gough,  Mont.  &  Chit.  58. 
.  2.  On  application  by  equitable 
mortgagee  for  leave  to  bid,  Court 
will  not  make  order  to  spare  her 
from  paying  deposit  if  declared  the 
purchaser.  Ex  parte  Wilson^  re 
Maltby,  Mont.  &  Chit.  1 10. 

3.  According  to  English  law,  an 
equitable  mortgage  was  effected  of 
Scotch  property.  The  special  case 
found,  that  <<  by  the  Ian  of  Scotland 
DO  lien  or  equitable  mortgage  on  the 
estate  in  question  was  created  by  the 
deposit:"  Held,  nevertheless,  that 
the  parties  contracting,  as  well  as 
the  assignees  under  a  subsequent  fiat 
against  the  mortgagors,  being  re- 
sident here,  the  property  came  to 
the  hands  of  the  assignees  charged 
with  the  equity,  and  therefore  they 
were  bound  to  pay  the  mortgage 
debt  out  of  the  proceeds  of  the  par- 
ticular property.  Ex  parte  Pollard^ 
re  Courtney f  Mont.  &  Chit.  239. 

4.  When  the  leases  of  several 
houses  were  deposited,  accompanied 
with  a  written  memorandum,  to 
secure  a  debt,  and  the  creditor  eight 
months  afterwards,  at  the  bankrupt's 
request,  returned  him  four  of  the 
leases,  and  took  the  deeds  of  other 
leasehold  property  as  a  substituted 
security,  but  without  any  fresh  me- 
morandum in  writing :  Held,  never- 
theless, that  the  creditor  was  entitled 
to  his  costs.  Ex  parte  Cobham,  re 
Hall,  3  Dea.  609. 


admissible  in  evidence  to  prawe  such 
knowledge ;  provided  the  fact  of 
his  insolvency  be  proved  aliunde. — 
Semble,  that  the  fact  of  insolvency 
should  be  proved  before  the  de- 
clarations are  offered  in  evidence. 
Thomas  v.  Connelly  4  Mees.  &  Wils. 
267. 


EVIDENCE  OF  INSOLVENCY. 

Declarations  of  a  person  in  insol- 
vent circumstances,  tending  to  shew 
that  he  knew  of  his  insolvency,  are 


EVIDENCE  GENERALLY. 

1.  Qusercy  the  policy  of  a  Judge 
suggesting  an  equity  to  the  parties, 
who  have  not  themselves  suggested 
it  on  the  record^  or  called  the  atten- 
tion of  their  opponents  to  it,  so  as  to 
enable  them  to  point  their  evidence 
to  that  mode  of  looking  at  it.  Ex 
parte  and  re  Browne  Mont.  &  Chit* 

217. 

2.  The  danger  of  receiving  the  evi- 
dence of  parties  themselves,  ex  post 
facto,  as  to  their  original  intentions. 
Ex  parte  Jacksonf  re  Warwick^  Mont. 
&  Chit.  271. 

3.  A.,  B.,  and  C,  partners  in  trade 
together,  with  D*  as  their  surety, 
enter  into  a  joint  and  several*  bond 
to  their  bankers,  fpreparatory  to  the 
latter  making  further  advances  to 
the  partnership  firm.  The  bond 
was  conditioned  for  the  payment  of 
10,000/.  on  demand,  with  interest 
from  its  date.  At  the  date  of  the 
bond  there  was  a  balance  of  2375/* 
due  to  the  bankers,  which  was  dis- 
charged by  subsequent  payments; 
but  at  the  time  of  the  bankruptcy  of 
A.,  B.,  and  C.  a  much  larger  balance 
was  due  from  them  to  the  bankers 
than  the  sum  secured  bj  the  bond. 
D.,  the  surety,  died ;  and  in  a  cre- 
ditor's suit  brought  by  the  bankers 
against  his  representatives,  to  which 
suit  the  assignees  of  A.,  B.,  and  C. 
were  also  parties,  it  was  found  that 
the  bankrupts  intended  that  the  bond 
should  be  held  by  the  bankers,  as  a 
security  for  any  general  balance  that 
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coniinued. 


should  become  due  to  them ;  but 
that  the  surety  intended  the  bond  to 
be  a  security  only  for  the  particular 
balance  due  to  them,  at  the  date  of 
the  bond :  Held,  that  the  bond  was, 
under  these  circumstances,  prove- 
able  by  the  bankers  against  the  se- 
parate estate  of  A.  for  the  whole 
amount  of  the  principal  and  interest 
secured  by  it.  Semble,  that  the  pro- 
ceedings m  the  Chancery  suit  were 
admissible  in  evidence  on  this  pe- 
tition ;  the  assignees  being  parties  in 
both  proceedings,  and  the  subject- 
matter  being  the  same,  although  the 
question  in  the  suit  was  the  liability 
of  the  surety,  and  the  question  in 
this  petition,  the  liability  of  the  prin- 
cipal debtors,  on  the  bond.  Ex  parte 
fVaiker,  re  Fidgeouy  3  Dea.  672. 

4.  Where  a  witness  had  been  ex- 
amined before  commissioners  of 
bankrupt  shortly  after  the  act  of 
bankruptcy.  Semble,  that  he  may 
refer  to  the  deposition  he  then  made, 
for  the  purpose  of  refreshing  his  me- 
mory as  to  the  date.  Smilh  v.  Mor^ 
gan^  2  Moo.  &  Rob.  257. 

5«  If  A.  is  seeking  to  recover  pos. 
session  of  a  leasehold  house  in  eject- 
ment, and  it  appears  that,  after  his 
lease  was  granted  to  him,  he  became 
bankrupt,  ne  cannot,  in  anticipation 
of  a  supposed  defence  that  the  de- 
fendant claims  under  his  assignees, 
give  in  evidence  declarations  of  the 
assignees  that  they  have  no  interest 
in  the  lease.  Colnaghi  v.  Blucky 
8  Car.  &  P.  464. 


EXAMINATION  GENERALLY. 
See  Bankrupt. 


EXAMINATION  VIVA  VOCE. 

Practice  of  the  Court  as  to  direct- 
ing a  vivft  voce  examination.  Ex 
parte  Tale^  re  Odliriy  3  Dea.  516. 


EXECUTION. 

1.  Held,  that  the  estate  of  a  part- 
ner in  a  joint  stock  company,  who 
has  become  bankrupt^  and  against 
whom  judgment  has  not  been  ob- 
tained pursuant  to  7  G.  4.  c.  46.  ss. 
9.  12,  and  IS.*  is  liable  to  the  claims 
of  a  creditor  of  the  company ;  bank- 
ruptcy being  a  statutory  execution. 
Ex  parte  MarttoHf  and  Ex  parte 
Broome^  re  Maritoriy  Mont.  &  Chit. 
576.     S.  C.  3  Dea.  476. 

2.  On  the  6th  July,  an  execution 
was  levied  on  the  goods  of  A.,  on 
the  19th  of  the  same  month  the 
2  &  3  Vict.  c.  29.  came  into  opera- 
tion, and  a  few  days  aflerwards,  a 
fiat  of  bankruptcy  issued  against  A. 
upon  an  act  of  bankruptcy  com- 
mitted before  the  levy:  Held,  that 
the  act  rendered  the  execution  valid, 
and  that  the  assignees  were  not  en- 
titled to  the  property.  Edwards  v. 
Lawle^,  8  Dowl.  Pr.  Ca.  234.  S.  C. 
6  Mees.  &  Welsh.  285. 


EXECUTORS   AND   ADMINI- 
STRATORS. 

See  also  Bankrupt  Executor. 

1.  Unclaimed  dividends  in  hands 
of  executor  of  surviving  assignee 
ordered  into  Court,  but  new  as- 
signees must  be  appointed,  before 
the  executor  will  be  released.  Ex 
parte  Raikes,  re  Tuke,  Mont.  & 
Chit.  96. 

2.  Representatives  of  a  deceased 
solicitor  will  not  be  ordered  to  pay 
costs  of  taxation  of  his  bill,  more 
than  a  sixth  being  taken  off;  nor 
where  they  have  brought  an  action 
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for  the  amount,  to  the  costs  of 
which  the  assignees  are  liable,  can 
they  set  off  such  costs  against  each 
other.  Ex  parte  Hammond,  re  Jack^ 
son,  Mont.  &  Chit.  186. 

3.  Upon  the  death  of  one  of  three 
partners,  bis  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer,  and  then 
dissolve  the  partnership,  upon  which 
occasion  the  two  continuing  part- 
ners, give  the  executors  a  bond  to 
secure  the  balance  due  to  them ; 
and  more  than  six  years  afterwards 
the  two  become  bankrupt:  Held, 
that  the  executors  had  a  right  to 
prove  the  amount  of  the  bond 
against  the  joint  estate  of  the  two 
continuing  partners.  Ex  parte  Hallt 
S  Dea.  125. 


EXPUNGING. 
See  Proof  Expumgxkg. 


EXTINGUISHMENT. 
See  Debt,  Extinouishmemt  of. 


FEME  COVERT. 

Bankrupt's  wife  admitted  to  prove. 
Ex  parte  Thringy  Mont.  &  Chit.  75. 


FIAT. 

Amending, 

1.  The  petitioning  creditor's  debt, 
was  by  mistake  sworn  to  be  a  joint 
debt :  fiat  had  been  taken  out  in  the 
name  of  two,  and  had  been  opened : 
Court  refused  liberty  to  amend  the 
fiat,  but  gave  liberty  to  take  out  a 
new  fiat.  Ex  parte  Rhands,  re  Mor- 
riSf  Mont.  &  Chit.  34>8. 


Rentioed. 

2.  The  pendency  of  a  petition  bC' 
fore  the  Lord  Chancellor  to  annul  a 
renewed  fiat,  is  no  objection  to  the 
hearing  of  a  petition  to  sustain  it, 
and  supersede  a  renewed  commis- 
sion of  prior  date ;  nor  is  it  a  suffix 
cient  objection,  that  the  petitioning 
creditor  under  the  latter  is  not 
served.  The  superseding  such  a 
commission  is  merely  a  question  of 
convenience  to  the  estate,  and  if  the 
commissioners  named  in  it  have  re- 
moved to  such  a  distance  that  they 
cannot  properly  proceed  in  their 
duty  (100  miles),  it  will  be  super- 
seded»  and  the  proceedings  under  it 
transferred  to  the  renewed  fiat.  £x 
parte  Higgs,  re  Evans,  Mont  & 
Chit.  94. 

Incorporating. 

S.  A.,  B.,  and  C,  partaers;  An 
bankrupt;  B.,  bankrupt;  A.,  6.,  and 
C,  bankrupts.  Under  the  separate 
fiats  part  of  the  joint  estate  had  been 
administered,  and  a  dividend  de- 
clared. No  separate  estates  or  debts. 
Order  to  incorporate  the  separate 
under  the  joint  fiat,  and  to  stay  pro- 
ceedings thereunder,  and  liberty  to 
review  the  choice  of  assienees. 
Bankrupts  need  not  be  served  with 
petition  for  this  purpose.  Ex  parte 
Lister,  re  Haddon,  Mont.  &  Cbit. 
260. 

Issuing. 

4<.  For  the  purpose  of  determining 
whether  a  fiat  issued  within  the  two 
months  mentioned  in  the  6  G*  ^ 
c.  16.  8. 6.,  the  date  of  it  is  primi 
facie  evidence  of  the  day  of  its  "  is- 
suing," although  it  was  shown  not 
to  have  been  delivered  oat  by  the 
Lord  Chancellor's  officer  till  the 
day  afler  its  date.  Semble,  "  issu- 
ing," and  "  suing  forth,"  in  the 
6  G.  4.  c.  16.  8. 6.,  mean  <<  appljiog 
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for  **  a  fiat,  per  C.  R.  and  L.  C.    Ex 
parte  and  re  Roioe,  Mont.  &  Chit.  334*. 

Contemporaneous  or  Second  Fiat. 

5.  The  pending  of  a  petition  be- 
fore the  Lord  Chancellor  to  annul  a 
renewed  fiat,  is  no  objection  to  the 
hearing  of  a  petition  to  sustain  it, 
and  supersede  a  renewed  commis- 
sion of  prior  date ;  nor  is  it  a  suffi- 
cient objection  that  the  petitioning 
creditor  under  the  latter  is  not 
seryed.  The  superseding  such  a 
commission  is  merely  a  question  of 
convenience  to  the  estate,  and  if  the 
commissioners  named  in  it  have  re- 
moved to  such  a  distance  that  they 
cannot  properly  proceed  in  their 
duty  (100  miles),  it  will  be  super- 
seded, and  the  proceedings  under  it 
transferred  to  the  renewed  fiat.  Ex 
parte  Higgs,  re  Evans,  Mont.  & 
Chit.  94. 

6.  Second  fiat  issued  by  the  same 
petitioning  creditor.  Ex  parte  Par^ 
iridge,  re  Knibbj  Mont.  &  Chit.  165. 

7.  Leave,  under  circumstances,  to 
same  petitioning  creditor  to  issue  a 
second  fiat,  time  for  prosecuting  the 
first  having  expired.  In  re  Knibb, 
Mont.  &  Chit.  290. 

8.  Insolvency  in  1828,  commission 
in  1831,  and  fiat  in  1836,  against 
party  who  had  paid  no  dividends 
under  first  two  processes,  and  had 
not  obtained  his  certificate.  Pro- 
perty taken  under  fiat  of  1836,  and 
dividend  declared,  but  payment  of  it 
stayed  till  further  order,  to  give 
time  for  those  interested  under  first 
two  processes  to  substantiate  any 
claim.  Nothing  done  for  three  years. 
On  petition  of  creditor  under  nat  of 
1836,  that  order  discharged,  and 
payment  of  dividend  ordered.  Costs 
out  of  estate.  Ex  parte  Catchpole, 
re  Rickaby,  Mont.  &  Chit.  640. 


9.  The  petitioning  creditor  issued 
a  fiat  on  the  20th  December,  1837, 
but  forbore  to  prosecute  it,  to  en- 
able the  bankrupt,  who  had  some 
disputes  pending  with  his  partner, 
to  settle  them  by  arbitration.  The 
award  was  not  made  till  the  14th 
February,  1839,  when  the  petition- 
ing creditor  applied  for  leave  to  issue 
another  fiat ;  but  the  application 
was  refused  both  by  the  Court  of 
Review  and  the  Lord  Chancellor. 
Ex  parte  Foljamhey  re  Hewitt,  S 
Dea.  628. 

10.  Under  a  plea  that  the  plaintiff 
was  not  possessed  as  of  his  own  pro- 
perty as  assignee  of  the  chattels  in 
question,  it  appeared  that  the  plain- 
tiff claimed  as  assignee  under  a  se- 
cond commission,  under  which  the 
bankrupt  had  obtained  his  certificate, 
but  his  estate  had  not  produced  suf- 
ficient to  pay  15f.  in  the  pound : 
Held,  that  it  was  competent  to  the 
defendant  (who  claimed  as  assignee 
under  a  subsequent  fiat)  to  shew  in 
answer  to  the  plaintiff's  claim  that 
the  goods  (after  acquired  property) 
had  been  suffered  to  remam  in  the 
order  and  disposition  of  the  bank- 
rupt by  the  consent  and  permission 
of  the  true  owner,  and  therefore 
passed  under  the  7  G.  4.  c.  57.  s.  SO. 
to  the  assignees  of  the  Insolvent 
Debtors'  Court,  the  bankrupt  having 
taken  the  benefit  of  that  act.  But' 
ler  V.  Hobson,  5  Scott,  798.  S.  C. 
5  Bing.  N.  C.  128. 

11.  A  fiat  issued  against  a  trader 
who  had  already  been  twice  bank* 
rupt,  and  obtained  his  certificate  on 
both  occasions,  but  whose  estate  had 
not  produced  sufficient  to  pay  the 
creditors  under  the  second  commis- 
sion 1 5s.  in  the  pound.  The  bank- 
rupt had  between  the  time  of  obtain- 
ing his  certificate  under  the  second 
commission  and  the  issuing  of  the 
fiat,  carried  on  business  to  a  con- 
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siderable  extent,  and  was  possessed 
of  property  which  might  at  any  time 
have  been  made  available  in  satis- 
faction  of  the  debts  proved  under 
the  second  commission ;  and  the  as- 
signees under  that  commission  was 
aware  of  these  facts :  Held^  that, 
under  these  circumstances,  the  fiat 
was  not  void :  such  af^er  acquired 
property  having  been  suffered  to  re* 
main  in  the  possession  of  the  bank- 
rupt as  reputed  owner,  and  there- 
fore being  such  as  by  virtue  of  the 
6  G.  4}.  c.  16.  s.  72.  the  fiat  might 
operate  upon.  Butler  v.  Hobson^ 
5  Scott,  824?.  S.  C.  5  Bing.  N.  C. 
128. 

12.  A  certificate  under  a  second 
commission  will  not  exempt  the 
bankrupt's  '<  future  estate  and  ef- 
fects" from  the  claim  of  his  as- 
signees to  seize  it  under  the  6  G.  4>. 
c.  16.  s.  127*,  unless  the  <<  estate  " 
of  the  bankrupt  existing  at  the  date 
of  the  certificate  shall  have  actually 
produced  sufficient  to  pay  \5s.  in 
the  pound.    Id.  ib. 

Joint  and  separate. 

13.  An  application  for  appropri* 
ation  of  funds  under  a  separate  fiat 
need  not  stand  over  because  a  sub- 
sequent joint  fiat  has  issued,  under 
which  a  petition  to  supersede  the 
separate  fiat  is  pending.  In  re  Had- 
don,  Mont.  &  Chit.  42. 

Countri/, 

See  also  Fiat,  Change  of  Venue. 

14s  The  pendency  of  a  petition  be- 
fore the  Lord  Chancellor  to  annul  a 
renewed  fiat,  is  no  objection  to  the 
hearing  of  a  petition  to  sustain  it, 
and  supersede  a  renewed  commission 
of  prior  date;  nor  is  it  a  sufficient 
objection  that  the  petitioning  cre« 


ditor  under  the  latter  is  not  aervedL 
The  superseding  such  a  commtasion 
is  merely  a  question  of  conyenience 
to  the  estate,  and  if  the  commis. 
si  oners  named  in  it  have  removed  to 
such  a  distance  that  thev  caonot 
properly  proceed  in  their  duty  (100 
miles),  it  will  be  superseded,  and 
the  proceedines  under  it  transferred 
to  the  renewed  fiat.  Ex  parte  HiggSt 
re  Evansy  Mont.  &  Chit.  94* 

Change  of  Venue* 

15.  London  fiat,  instead  of  at  Gos- 
port,  issuable  when  large  majority 
of  the  creditors  reside  m  London, 
Costs  payable  in  the  first  instance 
by  the  petitioning  creditor,  to  be  re- 
couped out  of  the  estate.  Ex  parte 
EUis,  re  Qrigg,  Mont.  &  Chit.  Sa 

16.  A  London  fiat  will  not  be  is* 
sued  against  a  country  trader  be- 
cause the  petitioning  creditor  resides 
in  London,  where  1300^  out  of 
200(V.  creditors  also  reside,  and  the 
proof  of  the  act  of  bankruptcy  is 
more  easy  and  less  expensive  in 
London.  Ex  parte  Ravdings^  re 
Jones,  Mont.  &  Chit.  59. 

17.  In  general  a  fiat  ought  to  be 
issued  to  the  place  where  the  bank- 
rupt resides.  Ex  parte  Brett^  re 
Moses,  Mont.  &  Chit.  70. 

18.  A  London  fiat  will  not  be  is- 
sued against  a  country  trader  on  the 
allegation  that  the  act  of  bankruptcy 
is  a  fraudulent  conveyance,  and  that 
a  greater  facility  to  commit  Iraud 
against  the  London  creditors,  exists 
in  the  country  than  in  London  fiat. 
Ex  parte  Meeking,  re  Bray,  Mont. 
&  Chit.  71. 

19.  When  the  fiat  can  be  more 
conveniently  worked  at  a  particular 
place  in  the  country,  it  will  be  is- 
sued to  that  place.  Re  HaineSf 
Mont.  &  Chit.  72. 

20.  Town  fiat  not  issuable,  al- 
though the  majority  of  creditors  and 


INDEX. 


719 


FlAT-^-corUinued. 


witnesses  to  prove  requisites  reside 
in  London*  lie  HugOt  Mont.  & 
Chit.  74v 

21.  Application  for  a  London  fiat 
against  a  bankrupt  at  Spalding. 
Eighteen  creditors  resided  in  Lon- 
don, three  at  Spalding,  and  others 
at  different  parts  of  the  country. 
No  order.  Re  HeUyer,  Mont.  & 
Chit.  74i. 

22.  An  application  to  remove  a 
fiat,  and,  if  not,  that  the  petitioning 
creditor's  a£Sdavit  may  be  received, 
cannot  be  united  in  the  same  appli- 
cation.  Re  Wright^  Mont.  &  Chit. 
144k 

2S.  A  London  fiat  may  be  issued 
against  a  Cheltenham  trader,  120 
miles  from  London,  when  the  peti- 
tioning creditor,  the  witnesses  to 
prove  the  act  of  bankruptcy,  and 
major  part  in  value  of  the  creditors, 
reside  in  London.  Anon.^  Mont.  & 
Cbir.  142. 

24.  The  residence  in  London  of 
all  the  creditors  but  one,  not  a  suffi- 
cient reason  for  issuing  a  London 
fiat  against  a  country  trader.  Anon.^ 
Mont.  &  Chit.  142. 

25.  The  non-existence  of  creditors 
at  the  place  to  which  a  country  fiat 
is  issued,  is  not  a  sufficient  reason 
for  its  removal.  In  re  Binks^  Mont. 
&  Chit.  143. 

26.  A  country  fiat  will  not  be  re- 
moved because  the  petitioning  cre- 
ditor and  witness  to  prove  the  act 
of  bankruptcy  reside  in  London,  and 
they  are  small  creditors  in  the  coun- 
try, and  the  object  is  to  invalidate  a 
preference.  Re  Mansfield^  Mont. 
&  Chit.  14.5. 

27*  If  two  of  the  commissioners 
are  creditors,  and  two  reside  at  a 
distance,  and  the  fif\h  generally  de- 
clines to  attend,  and  only  four  out 
of  60,000/.  pound  creditors  reside  in 


the  neighbourhood  of  the  place,  the 
fiat  will  be  removed  to  London. 
Re  Geach^  Mont.  &  Chit.  145. 

28.  The  residence  of  the  major 
part  of  the  creditors,  and  the  peti- 
tioning creditor  in  London,  not  a 
sufficient  reason  for  removing  a 
country  fiat.  Anon*  Mont.  &  Chit. 
146. 

29.  Where  a  country  fiat  will  not 
be  changed.  Re  Allen^  Mont.  & 
Chit.  146. 

SO.  Venue  of  fiat  changed  to  Lon- 
don, object  being  to  set  aside  frau- 
dulent preference  to  a  London  cre- 
ditor, and  all  evidence  to  prove  it, 
and  requisites  of  fiat,  residing  in 
London.  Re  James^  Mont.  &  Chit. 
349. 

31.  Venue  of  fiat  not  changed 
from  N.  to  M.,  though  more  than 
two  thirds  in  number  and  value  of 
creditors  reside  at  M.,  and  the  pe- 
titioning creditor  and  evidence  to 
prove  the  act  of  bankruptcy  also 
resided  there,  and  the  act  of  bank- 
ruptcy was  there  committed.  Re 
^orey,  Mont.  &  Chit.  362. 

32.  Bankrupt  a  hawker,  travel- 
ling about  the  country,  neither  re- 
siding, nor  trading  in  any  one  place 
particularly,  but  described  in  docket 
papers  as  of  Sherborne,  117  miles 
from  London.  All  creditors,  but 
one  in  Ireland,  resided  in  London, 
and  witnesses  to  support  fiat,  in  Lon- 
don :  bankrupt  bad  absconded  with 
effects.  Fiat  removed  from  Sher- 
borne to  London.  Ex  parte  Mar- 
tin,  re  Graham^  Mont.  &  Chit.  639. 

33.  Application  to  change  venue 
of  fiat  from  Cheltenham  to  London; 
two  creditor's  debts,  equal  to  1000/. 
at  Cheltenham ;  twenty-two  debts, 
equal  to  2700/.  in  London  ;  one  debt, 
equal  to  2628/.  at  Bedford ;  thirteen 
debts,  equal  to  700/.  in  the  north. 
Witnesses,  &c.  in  London.  Petition 
refused   by   Court  of  Review,  but 
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granted  by  Lord  Chancellor.  Ex 
parte  Lycett^  re  Wild^  Mont.  &  Chit. 
642. 

34*.  Fiat  having  issued,  if  coramis- 
sioners  cannot,  or  decline  to  act, 
alternative  offered  to  petitioning 
creditor,  making  removal  to  fresh 
list,  and  an  extension  of  time,  either 
leave  to  take  out  a  new  fiat  to  fresh 
list,  or  to  amend  fiat  accordingly, 
without  extension  of  time.  Appli- 
cations to  extend  time  to  open  nat, 
to  give  effect  to  negotiations  for 
compromise,  discountenanced.  £x 
parte  Castle^  re  Todd,  Mont.  &  Chit. 
654. 

35.  Bankrupt  trading  in  London 
and  country,  a  town  Bat  issues  of 
course,  unless  special  order  obtained 
for  country  fiat.  £x  parte  Gavory^ 
re  Walker,  Mont.  &  Chit.  679. 

S6.  The  Court  refused  to  allow  a 
fiat  to  be  directed  to  the  place, 
where  the  bankrupt  had  formerly 
resided  and  traded  for  three  years 
up  to  15th  June,  18379  and  where 
he  had  become  largely  indebted  to 
persons  also  residing  there,  notwith- 
standing he  had  since  that  period 
had  no  permanent  place  of  abode, 
but  had  resided  only  for  a  few 
months  together  in  five  different 
and  distinct  parts  of  the  kingdom. 
Re  Hewitt,  3  Dea.  586. 

37.  The  Court  will  not  order  the 
fiat  to  be  directed  to  a  London  com- 
missioner, instead  of  country  com- 
missioners, merely  because  a  ma- 
jority of  the  creditors  reside  in 
London.  £x  parte  Rawlinson,  re 
Jones,  3  Dea.  535. 

Superseding. 

38.  Where  a  bankrupt,  petitioning 
to  supersede  for  want  of  requisites 
to  support  fiat,  has  applied  for  co- 
pies, and  seen  the  proceedings,  the 


onus  probandi  of  his  case  lies  oo 
him,  and  it  is  not  sufficient  to  denj 
the  requisites  generally ;  and  with- 
out his  doing  so  the  respondent  may 
rely  on  the  proceedings  alone.  Ex 
parte  and  re  Ford,  Mont,  &  Chit.  97- 

39.  A  fiat  founded  on  a  bill  dae  to 
a  solicitor,  before  taxation,  is  good. 
Prim&  facie,  if  afterwards,  on  tax- 
ation, it  is  reduced  below  lOtf. 
Semble,  the  fiat  will  be  superseded. 
S.  C.  id.  ib. 

40.  B.and  P.  (the  petitioDera)  car- 
ried on  business  as  cotton  spinners, 
under  the  firm  of  B.  and  P.,  at  the 
Grove  Mills,  and,  becoming  embar- 
rassed, applied  to  the   M.  and  T. 
district  banking  company  for  an  ad- 
vance; and  it  was  arranged  by  a 
deed  dated  22d  August,  1837,  that 
the  banking  company  should  take 
the  management  of  the  concern  into 
their  hands,  by  means  of  J.,  thdr 
manager,   under   the    firm    of   the 
<<  Grove  Mills  Company  ;'*  that  B. 
and  P.  should  conduct  the  business 
as  employees  of  the  banking  com- 
pany, at  a  salary  ;  that  the  banking 
company  should  pay  all  debta,  and 
repay  themselves  out  of  tbe  profits, 
and   that,  if  they  chose  finally  to 
wind   up  and    close   the    concern, 
they  should  give  B.  and  P.  a  full  re- 
lease and  discharge  from  all  debts 
then  or  to  become  due.    Under  this 
arrangement  the  afiairs  are  carried 
on  until  the  3d  October,  1838,  when 
notice  is  given  to  B.  and  P.  that  the 
company  intend  to  close  the  con- 
cern ;  and,  at  the  same  time,  J.,  tbe 
manager,  intimates  to  B.  and  P.  that 
they  will  probably  receive  a  notice 
from  the  company,  pursuant  to  the 
I  &2  Vict.  c.  1 10.  s.  8.,  but  that  it 
would  be  a  ^mere  matter  of  form, 
and  that  they  need  be  under  no  ap- 
prehension concerning  it. 

On  the  22d  October  following,  J., 
as  manager,  swore  an.  affidavit  of 
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debt,  pursuant  to  the  above  act,  and 
on  the  25th   served   the  requisite 
notice   on  B.  and  P.      The  affairs 
having  been  wound  up,  B.  and  P. 
claimed  a  release,  pursuant  to  the 
deed  of  August,' 18S7>  and  on  the  6th 
November  filed  a  bill  in  chancery, 
praying  to  be  declared  so  entitled.  A 
negotiation  for  a  compromise  of  the 
suit  was  then  entered  into,  and  a 
memorandum  of  agreement,  dated 
iSth  November,  was  executed,  by 
which  B.  and  P.  were  to  give  up  to 
the   company   all   they  had  in  the 
world,  on  condition  that  the  com- 
pany should  release  them  from  all 
their  claims,   and    discharge    their 
debts ;  and  it  was  provided  that  a 
clause  should   be  inserted    in   the 
deed,  making  void  the  release  if  B. 
and  P.  concealed  or  withheld  any  of 
their  property.      The   proceedings 
in  chancery  are  altogether  discon- 
tinued, and  the  respective  solicitors 
of  the  parties  proceeded  to  prepare 
the  last«mentioned  deed  and  the  re- 
lease to  B.  and  P.,  and  the  banking 
company  continued  to  deal  with  the 
property  till   the   30th   November, 
1838.     On  the  15th  November,  the 
twenty- one  days  after    the    notice 
provided   by   the  statute,    expired. 
On  the  30th  November  the  solicitors 
for  the  banking  company  wrote  to  the 
solicitors  of  B.  and  P.,  saying,  **  that 
disclosures  of  improper  acts  by  B. 
and  P.  had  been  made  within  the 
last  three   davs,  and   that    further 
proceedings  with  the  proposed  deeds 
should  be  stayed  for  the  present," 
but  still  appearing  to  invite  explan- 
ation.     On  the  same   day   docket 
papers  were  prepared,  and  on  the 
1st  December  a  docket  was  struck  ; 
on  the  3d  the  fiat  was  issued,  which 
was  opened  on  the  6th :  Held,  that 
no    act  of  bankruptcy  was   com- 


mitted,  because,  under  the  above 
circumstances,  the  banking  company 
were  to  be  considered  as  consenting 
to  the  default  of  payment  beyond 
the  twenty-one  days,  and  that  they 
had  accepted  security,  pro.  tem.,  at 
and  prior  to  the  twenty-second  day, 
so  as  to  satisfy  the  notice  given 
under  the  statute.  The  fiat  was 
superseded  with  costs.  Ex  parte  and 
re  Brofttn,  Mont.  &  Chit.  177. 

41.  Quaere,  whether,  on  a  legal 
objection,  the  alleged  bankrupt  can 
come  before  adjudication  to  super- 
sede the  fiat?  £x  parte  and  re 
Broton,  Mont.  &  Chit.  231. 

42.  The  affidavit  (dated  22d  April, 
1839.),  under  the  abolition  of  arrest 
act,  I  &  2  Vict.  c.  110.  s.  8.,  was  of 
a  debt  of  ^^  100/.  and  upwards,"  on 
bills  of  exchange  as  due  to  A.,  the 
*<  deponent,  and  B.  and  C,  his  late 
partners."  The  notice  and  requisi- 
tion to  pay  (dated  the  24th  April), 
was  in  respect  of  a  debt  of  3612/., 
but  intended  as  the  same  and  the 
real  debt,  and  was  signed  by  A.  for 
B.  and  C  and  himself.  On  the  24th 
April,  A.  filed  another  affidavit^ 
swearing  the  debt  to  be  3612/. 
*<  upon  bills  of  exchange,"  and  on 
the  2d  May,  A.  and  B.,  for  them- 

I  selves,  and  C,  gave  a  corresponding 
notice.  The  commissioner  approved 
a  bond  for  200/,  as  security  under 
the  first  affidavit,  although  he  had 
notice  that  the  real  debt  was  the 
3612/.  On  the  3d  June  A.,  B., 
and  C.  issued  a  fiat  on  the  alleged 
act  of  bankruptcy  by  not  having 
given  security  under  the  second 
affidavit  and  notice.  The  affidavit 
also  stated  the  debt  to  be  "justly 
due,"  instead  of  following  the  words 
of  the  8th  section,  which  uses  the 
words  *<  justly  and  truly  indebted." 
The  alleged  act  of  bankruptcy  was 
also  proved  by  the  solicitor  to  the 

I  fiat,  and  the  petitioning  creditor's 
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affidavit,  on  striking  the  docket, 
stated  the  debt  to  be  dae  *<for  goods 
sold  and  delivered:"  Held,  these 
were  not  sufficient  objections  to  war- 
rant the  staying  the  advertisement 
in  the  Gazette ;  and  upon  the  ques- 
tion of  supersedeas,  quaere,  whether 
these,  or  any  of  them,  are  sufficient 
grounds  for  superseding.  Per  Sir  (x. 
Kose.  The  proof  of  the  act  of  bank- 
ruptcy by  the  solicitor  to  the  fiat,  is 
sufficiently  bad  to  induce  the  Court 
to  send  the  question  to  be  tried  by 
action  at  law.  Ex  parte  and  re 
Rhodes^  Mont.  &  Chit,  319. 

43.  A  petition  to  supersede  a 
joint  fiat  (one  party  only  having  been 
declared  bankrupt),  and  the  affida- 
vits in  support  being  entitled  in  the 
matter  of  the  one  so  declared  only  : 
Held,  defective,  but  leave  given  to 
amend.  Ex  parte  and  re  Fisher^ 
Mont  &  Chit.  345. 

44.  Per  Sir  G.  Rose.  If  it  be 
doubtful  whether  an  action  at  law  is 
maintainable  to  recover  the  petition- 
ing creditor's  debt,  it  is  the  duty  of 
the  Court  to  uphold  the  fiat,  to  give 
an  opportunity  to  try  that  right  in 
an  action  by  the  bankrupt  against 
the  assignees.  Ex  parte  and  re  Hally 
Mont,  and  Chit.  365. 

45.  H.,  a  shareholder,  becomes 
largely  indebted  to  the  N.  and  C. 
bank  for  calls,  and  (to  a  small  ex- 
tent) on  his  banking  account.  H., 
by  deed  reciting  he  was  so  indebted, 
gives  security  to  cover  the  debt,  by 
equitable  mortgage  and  other  pro- 
perty. The  company  bring  an  action 
against  him  by  their  registered  offi- 
cer, under  the  7  G.  4.  c.  46.,  for  the 
amount  claimed,  but  abandon  that 
action,  and  then  file  a  bill,  praying 
an  account  and  sale  of  securities. 
The  I  &  2  Vict.  c.  110.  then  pass- 
ing, they  swear  an  affidavit  of  debt  to 


the  full  amount  claimed,  and  cause 
H.  to  commit  an  act  of  bankniptcj 
under  section  8.  The  other  share- 
holders had  not  paid  up  their  calls, 
and  the  company  was  so  far  solvent 
that  H«'s  shares  would,  if  sold,  coo* 
siderably  reduce  the  balance  against 
him.  A  fiat  issues,  and  is  proceeded 
with  to  the  second  meeting ;  but  no 
creditors  other  than  the  companj 
appearing  (H.  swearing  that,  except 
to  the  company,  be  did  not  owe  1/. 
in  the  world),  no  choice  of  assignees 
could  take  place.  On  petition  by 
H.,  looking  at  the  fiat  as  process^ 
(although  good  at  law),  and  upon 
equitable  principles,  fiat  was  super** 
seded.  Erskine  C.  J.  dubit.  Qusere» 
whether  the  Court  ought  not  to  put 
the  creditor  to  his  election  between 
the  fiat  and  the  suit  in  equity.  S.  C. 
id.  ib. 

46.  It  having  been  the  constant 
practice  of  the  Court  of  Review  to 
direct  that  fiats  be  annulled  **  if  the 
Lord  Chancellor  shall  think  fit/'  and 
not  merely  to  confine  their  order  t» 
the  reversal  of  the  adjadicatifm 
under  the  17th  section,  that  practice 
is  confirmed  and  approved  by  the 
Lord  Chancellor.  Ex  parte  Stuhhy 
re  Hall,  Mont.  &  Chit.  511.  S.  C. 
3  Dea.  549. 

47*  Arguendo,  Court  of  Review 
has  no  power  to  annul  a  fiat,  only  to 
reverse  adjudication.    S.  C.  id.  ib. 

48.  The  1  &  2  W.4.  c  56.  s.  17. 
incidentally  assumes  that  the  Court 
of  Review  has  power  to  try  all  qaes* 
tions  of  supersedeas.  Per  Lord 
Chancellor.     S.  C.  id.  ib. 

49.  Assignee  under  a  fiat  snper- 
seded  for  fraud,  cannot  have  his 
costs  of  appearing  from  the  petition- 
ing creditor.  Ex  parte  CaldecoUf 
re  Heath,  Mont.  &  Chit.  60a 

50.  A  fiat  cannot  be  superseded 
on  the  mere  ground  of  concert ;  but» 
secus,  a  fraudulent  fiat,  at  the  in« 
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stance  of  the  bankrupt,  where  there 
are  no  assetB  to  divide.  A  petition- 
ing creditor's  debt,  made  up  of  a 
sum  paid  in  part  discharge  of  a  bill, 
and  the  remainder  unpaid,  and  the 
bill  being  in  the  hands  of  an  ad- 
verse holder,  bad.    Id*  ib. 

51.  Proceedings  under  a  super- 
seded fiat,  ordered  to  be  enrolled  at 
the  instance  of  the  bankrupt,  in  order 
to  bring  an  action.  Costs  against 
the  req;>ondentS|  in  consequence  of 
previous  application  and  refusal  to 
enrol.  Qusere,  as  to  the  lien  of  a 
solicitor  upon  a  superseded  fiat. 
£x  parte  and  re  Mat/^  Moot.  &  Chit. 
619. 

52*  Commission  so  old  as  1804* 
Assigneea  dead,  Court  will  not  su« 
persede,  on  composition  to  all  cre« 
ditors  who  could  be  found,  and  pay* 
ment  into  Court  of  amount  of  debts 
of  those  who  could  not,  without  a 
new  choice  of  assignees.  Proceed- 
ings being  lost,  commissioners  to 
ciul  meeting  for  choice,  &c.,  upon 
the  footing  of  a  list  of  debts  proved. 
Ex  parte  and  re  Monk^  Mont.  & 
Chit.  637. 

53.  A  fiat  of  bankruptcy  issued 
against  the  master  of  an  apprentice, 
but  was  afterwards  annulled,  by 
means  of  a  composition  between  the 
bankrupt  and  his  creditors:  Held, 
that  the  indentures  of  apprentice- 
ship  were  discharged.  AUen  v. 
Cosier,  1  Beavan,  274. 

54.  To  induce  the  Court  to  amend 
a  fiat,  on  the  bankrupt's  suggestion, 
that  the  object  of  the  petitioning 
creditor  in  issuing  it  was  to  dissolve 
a  partnership  subsisting  between  the 
bankrupt  and  other  persons,  the 
Court  must  be  quite  satisfied  that 
that  was  the  sole  object  of  the  peti- 
tioning creditor.  £j(  parte  Parkes, 
5  Dea.  31. 


66.  One  power  of  attorney,  from 
several  creditors,  is  sufficient  to  au- 
thorise a  party  to  sign  a  consent  on 
their  respective  behalves  to  annul 
the  fiat.     Anon.9  3  Dea.  377- 

56.  The  bankrupt  and  his  surety 
entered  into  an  agreement  with  the 
assignees  to  pay  all  the  creditors 
20«.  in  the  pound,  in  consideration 
of  which  they  agreed  that  the  fiat 
should  be  annulled.  In  pursuance 
of  this  agreement,  lOf.  in  the  pound 
was  paid,  and  the  assignees  had  a 
fund  sufficient  to  pay  the  remainder; 
but  were,  nevertheless,  proceeding 
to  sell  certain  property  of  the  bank- 
rupt. On  a  petition  by  the  bank- 
rupt to  restrain  them  from  so  doing, 
the  Court  declined  to  make  any 
order,  as  the  requisitions  of  the  com- 
position contract  clause  had  not 
been  complied  with.  Ex  parte  and 
re  Nainby,  3  Dea.  587* 

Contesljbr. 

57.  As  to  the  costs  on  motions 
regarding  competition  between  two 
fiats.  Where  nothing  done  under 
first  and  second  issues,  the  former 
fails  and  the  latter  stands :  where 
something  done  under  first,  but  out 
of  time,  and  second  issues  in  igno- 
rance of  intention  to  proceed  with 
first,  the  latter  is  maintained,  with 
costs  to  the  second  petitioning  cre- 
ditor; where  the  proceeding  under 
the  first  is  known  to  the  second  pe- 
titioning creditor,  no  costs  to  the 
latter ;  and  where  known,  and  inten- 
tion to  proceed  with  first,  has  been 
delayed  or  frustrated  by  second  pe- 
titioner, the  latter  must  pay  costs  of 
a  refused  motion  to  supersede  first. 
Re  Wood,  Mont.  &  Chit.  69. 

58*  Bankrupt  trading  at  Coventry 
in  his  sole  name,  and  in  London  as 
'<  A.  and  Co."  Docket  struck  describ- 
ing him  as  of  Coventry  only ;  another 
docket  struck  describing  him  of  both 
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places,  but  of  London  as  '^  A.  and 
Son :"  Held,  latter  docket  should  be 
preferred  ;  but  without  prejudice  to 
any  other  creditor.  Leave  to  amend 
docket  papers.  If  first  petitioning 
creditor  was  ignorant  of  both  places 
of  tradings  costs  given  him  out  of 
estate.  Ex  parte  Gaury,  re  Walter, 
Mont.  &  Chit.  679. 

59.  A  joint  fiat  issued,  and  one  of 
the  bankrupts  died  before  adjudica- 
tion. 1st,  Semble,  it  becomes  abso-^ 
lutely  void.  2dly,  Another  petitioner 
applied  for  a  separate  fiat  on  fresh 
docket  papers ;  and  on  the  same  day 
the  original  petitioning  creditor  ap- 
plied for  a  separate  fiat  on  amended 
papers :  Held,  that  the  original  pe- 
titioning creditor  was  entitled  to  the 
fiat ;  the  joint  one  being  rendered 
defective  by  act  of  God  only,  and 
through  no  fault  of  the  petitioning 
creditor.  Costs  of  second  petitioning 
creditor  refused.  Quaere,  as  to  power 
of  Lord  Chancellor  to  render  a  joint 
fiat  effective  as  to  one  bankrupt  only. 
Ex  parte  and  re  Norrisf  Mont.  & 
Chit.  157. 

Opening. 

60.  An  application  for  enlarging 
the  time  for  opening  a  town  fiat,  as 
the  witness  to  prove  the  act  of  bank- 
ruptcy did  not  attend,  refused.  Re 
HUsdon^  Mont.  &  Chit.  74. 

61.  Order  made,  nunc  pro  tuncy  to 
dispense  with  attendance  of  petition- 
ing creditor  at  opening  of  fiat.  Ex 
parte  Whitbyy  re  Atkinson,  Mont.  & 
Chit.  642. 

62*  Fiat  having  issued,  if  commis- 
sioners cannot,  or  decline  to  act, 
alternative  offered  to  petitioning 
creditor,  making  removal  to  fresh 
list,  and  an  extension  of  time,  either 
leave  to  take  out  a  new  fiat  to  fresh 
list,  or  to  amend  fiat  accordingly, 


without  extension  of  time.  Appli- 
cations to  extend  time  to  open  fiat 
to  give  effect  to  negotiations  for  com- 
promise discountenanced.  Ex  parte 
Castle,  re  Todd,  Mont.  &  Chit.  654. 

Validity  qfm 

63.  A  fiat  taken  out  in  order  to 
defeat  a  judgment  creditor,  where 
there  are  no  assets  to  be  administered 
under  it  annulled.  Mere  concert 
not  sufficient.  Ex  parte  GaittkiUt 
re  King,  Mont.  &  Chit.  160. 

64.  A  joint  fiat  issued,  and  one  of 
the  bankrupU  died  before  adjudica- 
tion. Semble,  it  becomes  absolutely 
void.  Ex  parte  and  re  Norm,  Mont 
&  Chit.  157. 

65.  A.  and  B.  carried  on  trade 
under  the  firm  of  "  A.  and  B."  Being 
indebted  to  C,  it  was  agreed  C. 
should  have  the  entire  management 
of  the  business  (A.  and  B.  being  re- 
tained only  as  C.'s  servants),  and  that 
the  business  should  be  carried  on 
under  the  firm  of  "  The  Grove  Mills 
Company."  Quaere,  Whether  a  fiat 
issuing  against  A.  and  B.  as  carrying 
on  business  under  the  firm  of  "The 
Grove  Mills  Company,"  no  debt 
being  due  from  them,  as  of  that  firm, 
is  valid.  Ex  parte  and  re  Brtmn, 
Mont.  &  Chit.  200. 

66.  The  solvency  of  a  party  made 
bankrupt  is  no  objection  to  the  fiat. 
Ex  parte  and  re  Hall,  Mont.  &  Chit. 

459.  . 

67.  Quaere,  Whether  the  Court  of 
Review,  having  superseded  a  fiat, 
and  the  petitioning  creditor  having 
been  offered  a  special  case,  alleged 
by  him  to  be  erroneous  in  oniitting 
material  facts,  and  in  inserting  as 
findings  of  the  Court  matters  which 
were  not  found,  and  the  petitioning 
creditor  rejecting  the  special  case, 
the  Lord  Chancellor  has  any  original 
jurisdiction  to  try  the  validity  of  the 
fiat  ?    Leave  given  to  discuss  the 
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poiDt  before  the  Lord  Chancellor  on 
motion  or  petition,  without  prejudice 
to  question,  whether,  at  all  events,  a 
petition  is  not  necessary.  The  1  & 
2  W.  ^,  C.56.  s.  19.  was  not  intended 
to  revest  in  the  Lord  Chancellor  the 
duty  of  trying  questions  of  super- 
sedeas, on  his  original  jurisdiction  : 
but  to  protect  the  Great  Seal  from 
bein^  called  upon  to  obey  the  order 
of  another  Court.  Re  Ha//,  Mont. 
&  Chit.  489. 

68.  A  fiat  cannot  be  superseded 
on  the  mere  ground  of  concert ;  but, 
secus,  a  fraudulent  fiat,  at  the  in- 
stance of  the  bankrupt,  where  there 
are.  no  assets  to  divide.  £x  parte 
CaldecoUf  re  Heathy  Mont.  &  Chit. 
600. 

See  also  Petition  to  Supersede. 


FOREIGN  LAWS. 

According  to  English  law,  an 
equitable  mortgage  was  effected  of 
Scotch  property.  The  special  case 
found,  that  *^  by  the  law  of  Scotland 
no  lien  or  equitable  mortgage  on  the 
estate  in  question  was  created  by  the 
deposit:"  Held,  nevertheless,  that 
the  parties  contracting  as  well  as  the 
assignees  under  a  subsequent  fiat 
against  the  mortgagors,  being  re- 
sident here»  the  property  came  to 
the  hands  of  the  assignees  charged 
with  the  equity,  and  therefore  they 
were  bound  to  pay  the  mortgage 
debt  out  of  the  proceeds  of  the  par- 
ticular property.  Ex  parte  Pollard, 
re  CouHney,  Mont.  &  Chit.  2S9. 


FORFEITURE,  CLAUSE  OF. 

1.  Effect  of  bankruptc}'  on  clause 
of  forfeiture  of  an  estate.  If,  at  the 
time  of  the  bankruptcy,  the  bankrupt 


has  a  life  interest  in  certain  pre* 
mises,  expectant  upon  the  death  of 
the  tenant  for  life,  and  there  is  a 
proviso  that  the  person  who  is  en- 
titled to  the  use  and  occupancy  of 
the  premises  shall  reside  and  dwell 
therein,  and  assume  the  name  of  the 
donor,  and  upon  his  neglect  or  re- 
fusal to  coroplv  with  these  conditions, 
shall  be  considered  as  dead,  and  the 
grant  as  to  him  be  void,  and  be  for 
the  person  next  entitled  thereto ; 
and  if  after  the  bankrupt  obtain  his 
certificate  the  tenant  for  life  die,  the 
estate  passes  to  the  assignees.  Ex 
parte  and  re  Goldney,  Mont.  &  Chit. 
75. 

2.  Semble,  that  conditions  as  to 
residence,  &c.,  otherwise  to  forfeit 
the  estate  are  at  an  end  upon  bank- 
ruptcy.    S.  C.  Id.  89. 

3.  Held,  that  a  bequest,  subject 
to  a  clause  of  forfeiture  in  case  the 
legatee  should  mortgage,  charge, 
sell,  or  expose  to  sale,  assign  or  in- 
cumber, was  not  forfeited  by  the 
bankruptcy  of  the  legatee.     Whit- 

field  V.  Prickett,  2  Keen,  608. 


FRAUDULENT  CONCEAL- 
MENT. 

Where  a  bankrupt  had  invested 
money  in  the  purchase  of  stock  in  a 
fictitious  name,  for  the  purpose  of 
defrauding  his  creditors,  the  Court, 
on  a  bill  filed  by  the  assignees  against 
the  Bank  of  England,  ordered  the 
Bank  to  erase  from  their  books  the 
fictitious  name,  and  insert  that  of 
the  bankrupt.  Green  v.  The  Bank 
of  England,  S  You.  &  Coll.  722. 


FRAUDULENT  FIAT. 

See  Fiat,  Validity  of. 
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FRAUDULENT  PREFERENCE. 

Return  of  goods  by  hirer  to 
lender  under  threat  of  fiat  in  bank- 
ruptcy, Semble,  not  an  act  of  bank- 
ruptcy as  a  fraudulent  preference. 
Ex  parte  Whiibyy  re  Whitby^  Mont. 
&  Chit.  671. 


FRAUDULENT  SALE. 

Goods  were  sold  by  defendant 
as  agent  of  C,  in  contemplation  of 
C.'s  bankruptcy,  for  the  purpose  of 
raising  money  for  defendant  and  C. 
The  buyer  did  not  know  the  sale  to 
be  fraudulent :  Held,  that  such  sale 
was  not  an  act  of  bankruptcy  by  C. 
Harwood  v.  BarUetU  6  Ring.  N.  C. 
61.     S.C.  8  Scott,  171. 


FUTURE  EFFECTS. 

1 .  Under  a  plea  that  the  plaintiff 
was  not  possessed  as  of  his  own  pro- 
perty as  assignee  of  the  chattels  in 
question,  it  appeared  that  the  plain- 
tiff claimed  as  assignee  under  a  se- 
cond commission,  under  which  the 
bankrupt  had  obtained  his  certifi- 
cate, but  his  estate  had  not  pro- 
duced sufficient  to  pay  \5s,  in  the 
pound :  Held,  that  it  was  competent 
to  the  defendant  (who  claimed  as 
assignee  under  a  subsequent  fiat^  to 
shew  in  answer  to  the  plaintiff's 
claim,  that  the  goods  (after  acquired 
property)  had  been  suffered  to  re- 
main in  the  order  and  disposition  of 
the  bankrupt^  by  the  consent  and 
permission  of  the  true  owner,  and 
therefore  passed  under  the  7  G.  4. 
c.  57.  8. 30.  to  the  assignees  of  the 
Insolvent  Debtors'  Court,  the  bank- 
rupt having  taken  the  benefit  of  that 
act.  Builer  v.  Hobson,  5  Scott, 
798.     S.  C.  5  Ring.  N.  C.  128. 

2.  A  certificate  under  a  second 
commission    will    not   exempt   the 


bankrupt's  "future  estate  and  ef- 
fects" from  the  claim  of  hit  as- 
signees, to  seize  it  under  the  6  G.  4<. 
c.  16.  s.  127.,  unless  the  '*  estate** 
of  the  bankrupt  existing  at  the  date 
of  the  certificate  shall  have  actuaJlj 
produced  sufficient  to  pay  15f.  in 
the  pound.  S.  C.  id.  ib.  824.  S.  C. 
5  Ring.  N.C.  128. 

3.  Declaration  alleged  that,  be- 
fore the  making  of  the  promise,  &c« 
defendant  was  indebted  to  J.  in 
200/.  for  money  had  and  received ; 
that  a  commission  of  bankrupt  had 
issued  against  defendant;  that,  in 
consideration  of  the  premises,  and 
that  J.  would  prove  for  the  2001^ 
under  the  commission,  defendant 
promised  J.  to  pay  him  that  sum  in 
a  few  months ;  that  J.  proved,  but 
that  defendant  did  not  pay.  A  ver- 
dict was  given  on  this  count  for  J/s 
representative.  Judgment  arrested, 
on  the  ground  that  the  count  was 
founded  on  a  promise  without  legal 
consideration ;  the  Court  refusing  to 
presume  that  J.  in  proving  for  money 
had  and  received  had  waived  a  tort. 
Blealey  v.  Andrevof  7  Adol.  &  Ell. 
108. 


FRIENDLY  SOCIETIES. 

If  money  is  entrusted  to  the  trea- 
surer of  a  friendly  society,  for  which 
he  is  to  pay  interest,  and  another 
sum  for  which  he  is  not  to  pay  in- 
terest, and  he  enters  into  the  sta- 
tutable bond,  as  treasurer,  for  the 
whole  sum,  the  society,  upon  the 
bankruptcy  of  the  treasurer,  is  en- 
titled to  full  payment  within  the 
if&5  W.4.  c.  40.  B.  12.,  and  no  part 
is  to  be  treated  as  a  loan  to  him  in 
his  private  character.  Ex  parte 
Rai/,  re  IVoodlife,  Mont.  &  Chit.  5a 
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FUND  IN  COURT- 

Money  in  Court  belonging  to  b 
married  woman^  ordered  to  be  ap- 
plied for  the  benefit  of  herself  and 
children^  the  husband  having  taken 
the  benefit  of  the  Insolvent  Act. 
Breii  v.  Greentvell,  S  You.  &  Coll.  230. 


HUSBAND  AND  WIFE. 

1.  Money  in  Court  belonging  to 
a  married  woman,  ordered  to  be  ap- 
plied for  the  benefit  of  herself  and 
children,  the  husband  having  taken 
the  benefit  of  the  Insolvent  Act. 
Brett  V.  Greenufell,  3  You.  &  Coll. 
230. 

2.  Tiie  wife  of  an  uncertificated 
bankrupt  is  not  a  competent  wit- 
ness, in  an  action  by  the  assignees, 
to  prove  a  payment  by  the  bank- 
rupt to  the  defendant  afler  bank- 
ruptc}'.  WUliams  v.  Williams^  8 
Dowl.  Pr.  Ca.  220. 

See  also  Feme  Covert. 


INJUNCTION. 

1.  A  casual  conversation  is  suffi- 
cient notice  to  prevent  reputed 
ownership.  The  Court  will  restrain 
assignees  from  proceeding  at  law  to 
invalidate  transfer  of  shares  by  virtue 
of  reputed  ownership.  £x  parte  and 
re  Richardsofiy  Mont.  &  Chit.  4>3. 

2.  Quaere,  as  to  a  mandatory  or- 
der on  bankrupt  to  perform  con- 
ditions in  a  deed  of  settlement  so  as 
to  preserve  the  interest  of  the  as- 
signees. Ex  parte  and  re  Goldney^ 
Mont.  &  Chit.  90. 

3.  The  bankrupt,  and  his  surety, 
entered  into  an  agreement  with  the 
assignees  to  pay  all  the  creditors 
20«.  in  the  pound,  in  consideration 
of  which  they  agreed,  that  the  fiat 
should  be  annulled.  In  pursuance 
of  this  agreement,  \0s.  in  the  pound 


was  paid,  and  the  assignees  had  a 
fund  sufficient  to  pay  the  remainder; 
but  were,  nevertheless,  proceeding 
to  sell  certain  property  of  the  bank, 
rupt.  On  a  petition  by  the  bank- 
rupt to  restrain  them  from  so  doing, 
the  Court  declined  to  make  any 
order,  as  the  requisitions  of  the 
composition  contract  clause  had  not 
been  complied  with.  Ex  parte  and 
re  Nainb^,  3  Dea.  587. 


INQUIRY. 

A.  and  B.  secretly  partners  using 
the  one  his  name  as  drawer,  and  the 
other  his  acceptor  of  bills,  inquiry 
directed  as  to  their  general  habit, 
and  whether  they  intended  thereby 
to  bind  the  partnership  estate.  Ex 
parte  Latv,  re  Bazleyy  Mont.  &  Chit. 
111. 


INSOLVENCY. 

1.  Declarations  of  a  person  in  in- 
solvent circumstances,  tending  to 
shew  that  he  knew  of  his  insolvency^ 
are  admissible  in  evidence  to  prove 
such  knowledge;  provided  the  fact 
of  his  insolvency  be  proved  aliunde. 
Semble,  that  the  fact  of  insolvency 
should  be  proved  before  the  declar- 
ations are  offered  in  evidence.  Tho^ 
mas  V.  Connelly  4  Mees.  &  Wels.  267. 

2.  Under  a  plea  that  the  plaintiff 
was  not  possessed  as  of  his  own  pro- 
perty as  assignee  of  the  chattels  in 
question,  it  appeared  that  the  plaintiff 
claimed  as  assignee  under  a  second 
commission,  under  which  the  bank- 
rupt had  obtained  his  certificate,  but 
his  estate  had  not  produced  sufficient 
to  pay  \5s.  in  the  pound :  Held,  that 
it  was  competent  to  the  defendant 
(who  claimed  as  assignee  under  a 
subsequent  fiat)  to  shew,  in  answer 
to  the  plaintiff's  claim,  that  the  goods 
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(af^er  acquired  property)  had  been 
suffered  to  remain  in  the  order  and 
disposition  of  tlie  bankrupt  by  the 
consent  and  permission  of  the  true 
owner,  and  therefore  passed  under 
the  7  6.  4.  c.  57.  s.  30.  to  the  as- 
signees of  the  Insolvent  Debtors' 
Court;  the  bankrupt  having  taken 
the  benefit  of  that  act.  Butler  v. 
Hobsofiy  5  Scott,  798.  S.  C.  5  Bing. 
N.  C.  128- 

3.  In  a  suit  by  the  assignee  under 
the  Insolvent  Debtors'  Act,  to  re- 
cover some  proper tv  for  the  benefit 
of  the  estate,  a  creditor  of  the  insol- 
vent is  not  a  competent  witness  on 
behalf  of  the  plaintiff:  and  he  is  not 
rendered  competent  by  the  3  &4  W.  4. 
c.  42.  ss.  26,  27.  Holden  v.  Hearn^ 
1  Beavan,  445. 

4.  Money  in  court  belonging  to  a 
married  woman  ordered  to  be  ap- 
plied for  the  benefit  of  herself  and 
children,  the  husband  having  taken 
the  benefit  of  the  Insolvent  Act. 
Brelt  v.  Greenxoell,  3  You.  &  Coll. 
230. 

See  also  Declaration  of  Insol- 
vency. 


INTERPLEADER. 

Semble,  notice  by  the  solicitor  to 
the  petitioning  creditor,  that  a  fiat 
has  been  issued  against  a  party  whose 
goods,  or  the  proceeds  of  them,  are 
in  the  hands  of  the  Sheriff  under  an 
execution,  is  not  a  sufficient  claim  of 
the  goods  to  warrant  an  application 
for  a  rule  to  interplead.  Tarleton  v. 
DumeloWf  5  Bing.  N.  C.  110. 


JOINT  ESTATE  WHAT. 

A.  and  B.  partners ;  A.  dies,  there 
being  then  jomt  property  in  hands  of 
A.  and  B.'s  bankers ;  towards  execu- 


tion of  a  previous  arrangement,  B.  for 
partnership  purposes,  draws  on  bank, 
and  hands  money  to  trustees ;  and  on 
agreement  that  if  object  of  trust 
failed,  money  should  be  returned; 
A.  fails,  and  B.  becomes  bankrupt ; 
money  remaining  in  trustees'  hands: 
Held,  that  the  money  is  the  joint 
property  of  A.  and  B.  applicable  to 
their  joint  debts,  and  not  the  pro- 
perty of  B.  alone,  as  surviving  part- 
ner. Ex  parte  Leaf,  re  Simpsoth 
Mont.  &  Chit.  662. 


JOINT  STOCK  BANKING 
COMPANIES. 

1.  Quaere,  Whether  one  partner 
can  avail  himself  of  the  statute,  1  & 
2  Vict.  c.  96.,  against  his  co-partner, 
without  there  having  been  a  balance 
struck,  and  a  debt  ascertained  to  be 
due  from  the  latter.  Ex  parte  and 
re  Broton,  Mont.  &  Chit.  199. 

2.  Semble,  a  party  taking  shares 
in  a  joint  stock  banking  corapaoj 
merely  in  order  to  create  a  trading 
to  found  fiat,  cannot  maintain  the 
fiat  on  such  a  trading :  but  it  would 
be  sufficient  to  maintain  it  adversely 
against  such  party.  Ex  parte  Bruu' 
dretty  3  Mont.  &  Ayr.  50.  Ex  parte 
and  re  Hall,  Mont.  &  Chit.  365. 

3.  A  banking  company,  established 
according  to  7  Geo.  4.  c.  46.,  but 
afterwards  opening  a  house  of  busi- 
ness in  London,  contrary  to  the  act, 
do  not  debar  themselves  of  the  powers 
given  bv  the  act  to  sue  by  their  re- 
gistered officer,  one  of  their  own 
directors.  Ex  parte  and  re  Hattt 
Mont.  &  Chit.  365. 

4.  Qussre,  Whether,  under  the 
7  Geo.  4.  c.  46.  and  1  &  2  Vict,  c.96., 
a  joint  stock  bank  can  sue  out  a  fiat 
against  a  shareholder,  upon  a  debt 
due  in  respect  of  an  unsettled  ac- 
count, precluding  the  debtor's  right 
of  set-off?    Held,  that  the  two  acu 
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must  be  taken  together  ;  and  that 
therefore  the  company  might'  issue 
such  fiat  by  their  registered  officer. 
Qusre,  Whether,  under  the  7  Geo.  4. 
c.  46.,  a  company  could  sue  a  mem- 
ber of  it  at  law  in  respect  of  an  un- 
settled partnership  debt,  precluding 
set-off.^  Semble,  not.  Per  Sir  G. 
Rose  ? 

Quaere,  Whether  the  7  Geo.  4  and 
1  &  2  Vict.^  taken  together,  do  not 
convert  an  equitable  debt  due  from 
one  member  of  a  company  to  the 
body,  into  a  legal  debt  for  all  pur- 
poses, by  taking  away  the  right  of 
set-off? 

Quaere,  Whether  the  7  Geo.  4.  and 
1  &  2  Vict.,  excluding  the  right  of  a 
partner  in  a  company  to  set-off,  was 
mtended  to  apply  to  cases  only  of 
bills  of  exchange,  due  by  the  partner, 
on  pure  banking  accounts,  and  not  to 
transactions  involving  the  account  of 
capital?  Semble,  not.  £x  parte 
and  re  Hall,  Mont.  &  Chit.  365. 

5.  H.,  a  shareholder,  becomes 
largely  indebted  to  the  N.  and  C* 
Bank  for  calls,  and  (to  a  small  ex- 
tent) on  his  banking  account.  H., 
by  deed  reciting  he  was  so  indebted, 
gives  security  to  cover  the  debt  by 
equitable  mortgage  and  other  pro- 
perty. The  company  bring  an  action 
against  him  by  their  registered  officer, 
under  the  7  Geo.  4.  c.  46.,  for  the 
amount  claimed,  but  abandon  that 
action,  and  then  file  a  bill  prating 
an  account  and  sale  of  securities. 
The  I  &  2  Vict.  c.  110.,  then  passing, 
they  swear  an  affidavit  of  debt  to  the 
iiill  amount  claimed,  and  cause  H. 
to  commit  an  act  of  bankruptcy 
under  section  8.  The  other  share- 
holders had  not  paid  up  their  calls, 
Aod  the  company  was  so  far  solvent 

Vol.  I. 


that  H.'s  shares  would,  if  sold,  con- 
siderably reduce  the  balance  against 
him.  A  fiat  issues,  and  is  proceeded 
with  to  the  second  meeting ;  but  no 
creditors  other  than  the  company 
appearing  (H.  swearing  that,  except 
to  the  company,  he  did  not  owe  !/• 
in  the  world),  no  choice  of  assignees 
could  take  place.  On  petition  by 
H.,  looking  at  the  fiat  as  process 
(although  good  at  law),  and  upon 
equitable  principles,  fiat  was  super- 
seded. Erskine  C.  J.  Dubit.  Quaere, 
Whether  the  Court  ought  not  to  put 
the  creditor  to  his  election  between 
the  fiat  and  the  suit  in  equity.  Ex 
parte,  re  Hall,  Mont.&  Chit.  365. 

6.  Held,  that  the  estate  of  a  part- 
ner in  a  joint  stock  company,  who 
has  become  bankrupt,  and  against 
whom  judgment  has  not  been  ob- 
tained pursuant  to  7  G.  4.  c.46.  ss.  9. 
1 2.  and  1 3.,  is  liable  to  the  claims  of 
a  creditor  of  the  company;  bank- 
ruptcy being  a  statutory  execution. 

No  difference  between  a  banking 
compan}'  under  7  G.  4.  c  46.  and  an 
ordinary  partnership  as  regards  the 
effect  of  6  G.  4.  c.  16.  s.  62. ;  and  a 
creditor  of  the  company  may  prove 
against  the  separate  estate  of  an  in- 
dividual member  for  the  purposes  of 
the  latter  section.  A  banking  com- 
pany under  7  G.  4.  c.  46.,  though  in- 
dividual members  become  bankrupt, 
is  still  a  subsisting  partnership  for 
the  purposes  of  6  G.  4.  c.  16.  s.  62. 
Evils  of  joint  stock  companies,  as 
regards  the  certificates  of  individual 
members  becoming  bankrupt,  pointed 
out.  Ex  parte  Marsion  and  Ex  parte 
Broomct  re  Marstorit  Mont.  &  Chit. 
576.     S.  C.  8  Dea.  476. 

7.  Money  due  for  calls  in  respect 
of  shares  in  a  joint  stock  bank  does 
not  constitute  such  an  ascertained 
debt  as  to  allow  the  company  to 
prove  against  a  bankrupt  shareholder 
without  an  account  first  taken.    £x 
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parte  Snape,   re  Ransfordy  Mont.  & 
Chit.  607. 

8.  A.  appeared,  by  the  return 
under  the  joint  stock  banking  act, 
7G.  4'.  C.46.,  to  ^be  a  shareholder 
up  to  November,  1838.  He  then 
agreed  to  assign  his  shares  to  B., 
ivho  was  appointed  by  the  company 
a  director  in  respect  of  those  shares. 
In  February,  1839,  the  company  in- 
dorse bills  to  petitioners.  No  new 
return  is  made  under  the  8th  section, 
and  not  till  March  is  the  deed  of 
transfer  executed  between  A.  and 
B.  Held,  that  A.  continued  a  partner 
to  the  world  until  March,  and  there- 
fore liable  under  the  proviso  in  the 
1st  section  to  payment  of  the  bills. 
Proof  against  A.'s  estate  admitted. 
Ex  parte  Prescott,  re  Phillips,  Mont. 
&  Chit.  611. 

9*  In  assumpsit  by  the  directors 
of  a  joint  stock  company,  constituted 
by  deed,  the  deed  must  be  produced 
to  show  who  are  the  directors ;  and 
it  is  not  sufficient  to  shew  that  the 
plaintiffs  are  the  persons  acting  as 
directors.  A  director  who  has  be- 
come bankrupt  must  nevertheless  be 
joined  as  plaintiff,  even  though  he 
has  ceased  to  act,  unless  it  be  shewn 
that  he  has  vacated  his  office.  Phelps 
y.Lylcy  2  Per.  &  D.  314. 


JURISDICTION. 

1.  The  Court  ought  to  exercise  a 
discretion  as  to  the  certificate,  upon 
which  it  decides,  not  ministerially, 
but  judicially.  Per  Sir  J.  Cross.  £x 
parte  May^  re  Malachy,  Mont.  & 
Chit.  18. 

2.  If  the  certificate  do  not  disclose 
that  it  was  signed  after  the  last 
examination,  it  is  defective.  Per 
Sir  J.  Cross.     But  the  Court  can 


send  it  back  to  the  commisaioners  to 
be  set  right.  A  creditor  has  no 
right  to  object  to  a  certificate  on  the 
ground  of  such  informality.  Per  Sir 
G.  Rose.     S.  C.  id. 

3.  Upon  the  resignation  of  a  re- 
gistrar who  has  taken  the  benefit  of 
the  insolvent  act,  the  Court  of  Re- 
view will  not  order  the  payment  of 
arrears  of  salary  to  the  registrar,  upon 
the  refusal  of  the  insolvent  assignee 
to  receive  it.  4th  November,  1839|, 
Lord  Chancellor  made  the  order 
without  any  objection*  Ex  parte  and 
re  Bousfieldf  Mont.  &  Chit.  41. 

4.  If  parties  agree  upon  an  order 
out  of  Court,  the  Court  cannot  de- 
cide the  question  of  costs  between 
them  without  opening  the  whole 
case.  Ex  parte  BaiCf  re  Gough^ 
Mont.&  Chit.  58. 

5.  Upon  the  bankruptcy  of  an 
executor  the  Court  will  secure  the 
fund,  but  has  not  jurisdiction  to 
direct  payment  to  the  several  cre- 
ditors of  the  testator.  £x  parte 
Williams^  re  Knight^  Mont.  &  Chit. 
91. 

6.  Qusere,  Whether  the  Court  of 
Review  can,  upon  petition,  order  a 
prisoner  to  be  discharged  ?  £x  parte 
and  re  James,  Mont.  &  Chit.  165. 

?•  The  affidavit  of  debt,  under  the 
abolition  of  arrest  act,  1  &  2  Vict, 
c.  110.  8.  8.,  was  not  filed  till  after 
the  notice  required  by  that  section 
of  its  being  filed,  was  served.  The 
twenty-one  days  from  the  filing 
of  the  affidavit  had  not  expired: 
Held,  that,  as  the  creditor  might  still 
give  a  fresh  notice,  the  debtor  could 
not  take  the  affidavit  off  the  file, 
though  the  Court  had  jurisdiction  so 
to  order:  Held, a  motion  is  the  proper 
form  of  application  for  that  purpose. 
Ex  parte  and  re  Gibson,  Mont.  & 
Chit.  255. 

8.  When  a  lease  was  granted  it 
passed  immediately  from  the  solicitor 
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of  the  lessor  to  B.  and  Co.,  in  order 
to  ^ve  them  an  equitable  mortgage 
upon  it|  as  between  B.  and  Co.  and 
the  lessee.  The  lessee  became  bank- 
rupt, and  the  creditors'  assignees 
sold  the  lease,  and  paid  off  the  mort- 
gage with  the  purchase-money.  The 
official  assignee  had  nothing  to  do 
with  the  sale,  except  signing  the  con- 
veyance. There  were  no  other  assets : 
Held,  the  official  assignee  was  not 
entitled  to  any  per-centage  on  the 
fund :  but  held,  that  the  Court  had 
no  jurisdiction  on  the  mer-e  question 
of  the  quantum  of  the  allowance. 
The  official  assignee's  accounts,  and 
the  commissioners'  allowance  of  per- 
centage to  him,  ought  to  be  filed 
with  the  proceedings.  Ex  parte 
WhUsony  re  Carter,  Mont.  &  Chit. 
274. 

9.  Where  the  Court  of  Review 
supersedes  a  fiat,  the  Lord  Chan- 
cellor cannot  order  a  procedenda 
without  examining  merits  of  order 
of  the  Court  of  Review,  ergo,  with- 
out an  appeal.  Re  Hally  Mont.  & 
Chit.  489. 

10.  A  party  having  been  com- 
mitted for  contempt  for  disobedience 
to  an  order  of  this  Court,  requiring 
him  to  pay  certain  costs  awarded 
against  him,  by  a  previous  order  of 
the  Lord  Chancellor  in  this  matter, 
petitions  the  Court  of  Review  for  his 
discharge  on  the  following  grounds  : 
—  1.  That  this  Court  had  no  juris- 
diction to  deal  with  any  order  of  the 
Lord  Chancellor,  as  for  a  contempt. 

2.  That  the  affidavit  in  support  of 
the  petition,  on  which  the  order  for 
commitment  was  obtained,  was  sworn 
before  the  petition  was  presented. 

3.  That  the  order  of  commitment, 
in  the  wording  of  it,  appeared  to 
have  been  made  on  the  **  intention  " 
of  the  party  applying  for  it,  instead 


of  on  the  petition  of  Buch  party : 
Held,  that  these  were  not  sufficient 
objections  to  the  validity  of  the  com- 
mitment. £x  parte  Green,  re  Elgief 
3  Dea.  700. 

11.  A  party,  on  his  examination 
before  the  commissioners,  was  com* 
pelled  by  them  to  produce  a  book, 
which  was  lawfully  in  his  possession, 
and  which,  on  being  produced,  the 
assignees  laid  their  hands  on,  and 
refused  to  return. 

The  Court,  without  entering  into 
the  question  as  to  who  had  the  legal 
title  to  the  book»  ordered  it  to  be 
delivered  up  to  the  party,  who  had 
the  lawful  possession  of  it,  when  it 
was  produced  before  the  commis- 
sioners. Ex  parte  Gilbard,  re  Afa- 
lachy,  3  Dea.  488. 

12.  When  the  Court  makes  an 
order  that  a  creditor  shall  be  per- 
mitted to  prove  for  a  certain  sum, 
the  commissioner  cannot  decline  to 
receive  the  proof  until  a  private 
meeting  has  been  called  to  mquire 
into  the  nature  of  the  debt.  Ex 
parte  Richardson^  re  Clagett,  3  Dea« 
377. 

Of  Lord  Chancellor. 

13.  Quaere,  whether  the  Court  of 
Review  having  superseded  a  fiat,  and 
the  petitioning  creditor  having  been 
offered  a  special  case,  alleged  by 
him  to  be  erroneous  in  omitting  ma- 
terial facts,  and  in  inserting  as  find- 

-  ing  of  the  Court  matters  which  were 
not  found,  and  the  petitioning  cre- 
ditor rejecting  the  special  case,  the 
Lord  Chancellor  has  any  original 
jurisdiction  to  try  the  validity  of  the 
fiat?  Leave  given  to  discuss  the 
point  before  the  Lord  Chancellor  on 
motion  or  petition  without  prejudice 
to  question,  whether  at  all  events  a 
petition  is  not  necessary.  The  1  & 
2  W.  4.  c.  56.  s.  19.  was  not  intended 
to  revest  in  the  Lord  Chancellor  the 
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Uuty  of  trying  questions  of  super- 
sedeas, on  his  original  jurisdiction; 
but  to  protect  the  great  seal  from 
being  called  upon  to  obey  the  order 
of  another  court.  Re  ffallf  Mont. 
&  Chit.  489. 

14*.  The  Court  of  Review  having 
on  the  bankrupt's  petition  made  an 
order  to  annul  ihejiatf  instead  of  to 
reverse  the  adjudication  merely,  and 
the  fiat  having  been  annulled  by  the 
Lord  Chancellor  in  pursuance  there- 
of according  to  the  usual  practice, 
the  petiUonmg  creditor  applied  for 
a  special  case;  but  owing  to  the  shape 
in  which  it  was  settled,  declined  to 
avail  himself  of  it,  and  addressed  an 
original  petition  to  the  Lord  Chan- 
cellor, praying  that  his  order  annul- 
ling the  fiat,  might  be  discharged, 
because  founded  on  an  order  of  the 
Court  of  Review,  which  that  Court 
had  no  jurisdiction  to  make,  and 
praying  for  a  writ  of  prosedendo. 
The  question  of  supersedeas  turned 
on  questions  of  fact.  Held,  that  this 
was  in  substance  an  application  to 
try  the  merits  of  the  supersedeas  : 
that  the  Lord  Chancellor  had  no  ori- 
ginal jurisdiction  to  do  so,  the  par- 
ties having  been  before  the  Court  of 
Review;  that  they  were  bound  by 
the  special  case  as  settled,  which  set- 
tlement was  final,  and  the  Lord 
Chancellor  could  not  go  into  the 
question  of  its  propriety,  or  exercise 
the  discretion  given  him  by  section 
S.  to  hear  the  cause,  otherwise  than 
by  special  case.  Ex  parte  Stubbs, 
re  Hall,  Mont.  &  Chit.  511.  S.  C. 
S  Dea.  549. 

Court  ofRevieiv. 

.  ].  It  having  been  the  constant 
practice  of  the  Court  of  Review  to 
direct  that  fiats  be  annulled,  **  if  the 
Lord  Chancellor  shall  think  fit/'  and 


not  merely  to  confine  their  order  to 
the  reversal  of  the  adjudication  under 
the  17th  section,  that  practice  is  con- 
firmed and  approved  by  the  Lord 
Chancellor.  £x  parte  Stubbst  re 
Hall,  Mont.  &  Chit.  511.  S.  C.  3 
Dea.  549. 

2.  Arguendo,  Court  of  Review 
has  no  power  to  aoDul  a  fiat  only  to 
reverse  adjudication.     Id.  ib. 

S.  The  1  &  2  W.  4.  c.  56.  s.  17.  in- 
cidently  assumes  that  the  Court  of 
Review  has  power  to  try  all  ques- 
tions of  supersedeas.  Per  Lord 
Chancellor.  S.  C.  Id.  542.  S.  C 
S  Dea.  549. 

4.  Where  proof  of  debt  has  been 
tendered  by  afiidavit,  and  commis- 
sioners are  not  satisfied ;  but  require 
creditor  to  attend  for  examioation, 
although  she  be  very  infirm  and  old, 
and  unable  to  travel,  all  this  Court 
can  do  is  to  give  a  commission  in 
aid  to  take  examination  at  creditor's 
own  residence.  £x  parte  SkaWt  re 
Kirkbtf,  Mont.  &  Chit.  624. 


LACHES. 

1.  Mere  delay  is  not  an  objection 
to  carrying  a  former  order  into  ef- 
fect. Ex  parte  and  re  Evans,  Mont 
&  Chit.  92. 

2.  A  year  suffered  to  elapse,  and 
acts  of  acquiescence  before  petition 
to  annul  by  bankrupt  presented.  Peti- 
tion dismissed.  Ex  parte  and  re 
Forrester^  Mont.  &  Chit.  637. 

2.  Where,  from  a  judgment  of  tlie 
Lord  Chancellor  on  a  special  case, 
leave  had  been  given  to  appeal  to 
the  House  of  Lords  three  months 
back,  and  no  steps  had  been  taken 
towards  prosecuting  the  appeal,  and 
no  application  made  to  stay  proceed- 
ings, quaere,  whether  the  Court  of 
Review  is  justified  in  refusing  to 
make  directions  consequential  on 
the    Lord    Chancellor's  judgment. 
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Party  obtaining  leave  to  appeal  or- 
dered to  elect  within  a  given  time, 
whether  he  would  proceed  with  it  or 
not.  Ex  parte  Pollard^  re  Courtneif^ 
Mont.  &  Chit.  643. 

4^  A  petition  by  a  creditor,  to  an- 
nul the  fiat,  must  state  not  only  that 
he  was  a  creditor  when  the  fiat 
issued,  but  that  he  is  still  a  creditor. 
And  where  a  creditor  delayed  three 
years  before  he  made  the  application, 
the  Court  would  grant  no  indulgence 
to  such  an  informality.  Ex  parte 
Sandall,  3  Dea.  275. 

5.  The  Court  will  not  stay  the 
bankrupt  certificate,  until  the  deter- 
mination of  an  action  brought  by  the 
petitioner  against  a  third  part}',  for 
the  purpose  of  realising  a  portion  of 
his  debt,  where  the  petitioner  did 
not  appear  to  have  used  due  dili- 
gence in  proving  the  remainder  of 
his  debt.  Ex  parte  Pheasant,  re 
Sherwood,  8  Dea.  625< 


LEASE. 


A  lessee  under  an  unwritten  con- 
tract reserving  rent  on  6th  April, 
and  6th  October,  became  bank- 
rupt, and  a  fiat  issued  in  March,  the 
rent  due  in  the  previous  October 
having  been  paid.  Upon  the  assig- 
nees refusing  to  accept  the  pre- 
mises, the  bankrupt  offered  within 
fourteen  days  af^er  his  receiving  no- 
tice of  such  refusal,  and  one  day  be- 
fore 6th  April,  to  deliver  up  posses- 
sion to  the  lessor  :  Held  that,  under 
Stat.  6  G.  4f.  c.  16.  s.  75.,  he  was  not 
liable  in  assumpsit  for  use  and  occu- 
pation to  pay  anything  in  respect 
of  the  time  subsequent  to  6th  Oc- 
tober.  Where  the  bankrupt  holds 
by  an  unwritten  lease,  offering  pos- 
session is  a  delivery  within  sect.  75. 
Slack  V.  Sharpe,  8  Adol.  &  £11.  366. 


LENGTH  OF  TIME. 

1.  A  bankrupt  having  granted  an 
annuity  ten  years  since,  and  paid  it 
for  ten  years,  until  his  bankruptcy, 
and  having  at  the  time  of  granting  it 
signed  an  account  with  the  grantor, 
showing  what  the  consideration  was, 
is  precluded  from  Questioning  the 
validity  of  that  consideration,  and  so 
are  his  assignees.  Ex  parte  Fair' 
man,  re  Lloyd,  Mont.  Sl  Chit.  125. 

2.  Court  will  not  act  on  a  certifi- 
cate   of    commissioners,    made    in 
1828,  without  referring  it  back  for 
their  review.     Ex  parte,  re  Marin 
din,  Mont.  &  Chit.  282. 

3.  Commission  so  old  as  1804*: 
assignees  dead.  Court  will  not  su- 
persede! on  composition  to  all  cre- 
ditors who  could  be  found,  and  pay- 
ment into  Court  of  amount  of  debts 
of  those  who  could  not,  without  a 
new  choice  of  assignees.  Proceed- 
ings being  lost,  commissioners  to 
call  meeting  for  choice,  &c.,  upon 
the  footing  of  a  list  of  debts  proved. 
Ex  parte,  and  re  Monk,  Mont.  &  Chit. 

637. 

4.  Insolvency  in  1828,  commis- 
sion in  1831,  and  fiat  in  1836,  against 
party  who  had  paid  no  dividends 
under  first  two  processes,  and  had 
not  obtained  his  certificate.  Pro- 
perty taken  under  fiat  of  1836,  and 
dividend  declared,  but  payment  of 
it  stayed  till  further  order,  to  give 
time  for  those  interested  under  first 
two  processes  to  substantiate  any 
claim.  Nothing  done  for  three 
years.  On  petition  of  creditor,  un- 
der fiat  of  1836,  that  order  dis- 
charged, and  payment  of  dividend 
ordered.  Costs  out  of  estate.  Ex 
parte  Catchpole,  re  Rickaby,  Mont. 
&  Chit.  64-0. 

5.  After  twenty-three  years  con- 
tumacy, bankrupt  allowed  to  sur- 
render.    Such  au  order  is  almost  of 
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course.  Court  of  Review  will  not 
appoint  time,  &c.,  for  bankrupt  to 
surrender ;  that  is  the  office  of  com* 
roissioner.  Where  bankrupt  allowed 
costs  of  surrender  out  of  his  estate. 
Ex  parte  and  re  Tarleton,  Mont.  & 
Chit.  677* 


LEX  LOCI  CONTRACTUS,  OR 
REI  SITiE. 

According  to  English  law,  an 
equitable  mortgage  was  effected  of 
Scotch  property.  I'he  special  case 
found,  that  **  by  the  law  of  Scotland 
no  lien  or  equitable  mortgage  on  the 
estate  in  question  was  created  by 
the  deposit:"  Held,  nevertheless, 
that  the  parties  contracting,  as  well 
as  the  assignees  under  a  subsequent 
fiat  against  the  mortgagors,  being 
resident  here,  the  property  came  to 
the  hands  of  the  assignees  charged 
with  the  equity,  and  therefore  they 
were  bound  to  pay  the  mortgage 
debt  out  of  the  proceeds  of  the  par- 
ticular property.  Ex  parte  Pollard^ 
re  Courtney^  Mont.  &  Chit.  2S9. 


LIEN. 


1.  A.,  a  creditor,  strikes  a  docket, 
and  then  abandons  it,  in  order  to 
give  effect  to  a  subsequent  trust 
composition  deed,  of  which  he  be- 
comes a  trustee  and  expends  money 
of  his  own  in  execution  of  the  trust. 
A  iiat  subsequently  is  issued  by  an- 
other creditor  :  Held,  that  A.  hav- 
ing knowledge  of  an  act  of  bank- 
ruptcy when  he  accepted  the  trust, 
had  no  lien  on  the  estate  in  his 
hands  for  his  advances.  Semble 
secus,  if  he  had  been  ignorant  or 
mistaken  as  to  the  act  of  bankruptcy 
under  which  he  struck  the  docket. 


Ex  parte  Swinburne,  re  Fidd,  Mont. 
&  Chit.  119. 

52.  Quaere,  as  to  the  lien  of  a  soli* 
citor  upon  a  superseded  fiat.  Ex 
parte  and  re  Matfy  Mont.  &  Cbit. 
619. 

3.  A  pawnbroker  who,  in  taking 
pledges,  omits  to  pursue  the  course 
required  by  39  &  40  G.3.  c.99. 
s.  6.»  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  Ken 
on  them  aeainst  the  assignees  of  s 
pawner,  who  afterwards  becomes 
bankrupt.  Fergusson  v.  Norman^ 
5  Bing.  N.  C  76.  S.  C.  6  Scott, 
794. 

4.  D.  being  captain  of  a  sbip 
bound  to  the  East  Indies,  and  pro- 
prietor of  the  cabin  furniture,  de- 
serted the  ship  at  Algoa  Bay,  when 
the  command  was  taken  by  the 
mate,  who  was  afterwards  conBnned 
therein  by  the  owner  of  the  ship,  oo 
the  18th  of  October,  while  the  ship 
was  on  her  voyage  home.  D.  being 
indebted  to  the  owner  gave  bim  s 
written  order  as  follows  :  —  "I 
hereby  authorise  you  to  keep  pos- 
session of  my  cabin  furniture  when 
the  ship  arrives,  and  to  place  the 
value  of  the  same  to  the  credit  of 
my  account  with  you.**  The  ship 
arrived  on  the  5th  of  December,  snd 
a  fiat  in  bankruptcy  was  issued 
against  D.  on  the  18th,  on  an  act  of 
bankruptcy  committed  on  the  2d: 
Held,  that  D.'s  assignees  could  not 
recover  against  the  owner  in  trover 
for  the  cabin  furniture.  Bdchtr  v. 
Oldfield,  6  Bing.  N.  C.  102. 


LIMITATIONS. 
See  Statute  of  Limitations. 


LIS  PENDENS. 

The  pendency  of  a  petition  be- 
fore the  Lord  Chancellor  to  annul 
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LIS  PENDENS— con/iVme</. 

a  renewed  fiat  is  no  objection  to  the 
hearing  of  a  petition  to  sustain  it» 
and  supersede  a  renewed  commis- 
sion of  prior  date;  nor  is  it  a  sufH-^ 
cient  objection,  that  the  petitioning 
creditor  under  the  latter  is  not 
served.  The  superseding  such  a 
commission  is  merely  a  question  of 
convenience  to  the  estate,  and  if  the 
commissioners  named  in  it  have  re- 
moved to  such  a  distance  that  they 
cannot  properly  proceed  in  their 
duty  (100  miles),  it  will  be  super- 
sededy  and  the  proceedings  under 
it  transferred  to  the  renewed  fiat. 
Ex  parte  HiggSt  re  Evans^  Mont. 
&  Chit.  94s 


LUNACY. 

1.  A.,  a  creditor  of  B.and  C,  gives 
D.  a  general  power  of  attorney  for 
the  management  of  his  affairs,  dated 
4th  July,  1834»  under  which  D.  con- 
sents to  an  arrangement  between  B. 
and  C.9  on  the  dissolution  of  their 
partnership,  that  C.  should  become 
solely  responsible  for  A.'s  debt. 
That  being  still  unpaid,  C.  becomes 
bankrupt,  B.  remaining  solvent,  and 
D.  proves  the  debt  against  the  se- 
parate estate  of  C.  Af^er  the  fiat, 
A.  is  found  to  have  been  lunatic 
since  1st  of  July,  1834.  On  petition 
to  expunge,  on  the  ground  that  D.'s 
adoption  of  C,  as  sole  debtor,  was 
under  a  void  power,  and  without 
authority,  and  that  B«  remained  sol- 
vent, and  therefore  liable :  Held, 
that  the  proof  was  properly  made. 
Lunacy  is  not,  per  se,  a  revocation 
of  power  of  attorney.  Ex  parte 
Bradbury,  re  Walden^  Mont.  &  Chit. 
625. 

2.  Bankrupt,  having  become  lu- 
natic, a  next  friend  allowed  to  make 
the   usual   affidavit  of   absence  of 


fraud,  ^c,  in  obtaining  allowance 
by,  and  consent  of  commissioners 
and  creditors.  Ex  parte  and  re 
Roberts,  Mont.  &  Chit.  653. 


MERGER. 

1.  An  equitable  mortgage,  with 
agreement  for  legal  mortgage.  Then 
an  act  of  bankruptcy  ;  then  a  legal 
mortgage  :  Held,  legal  mortgage  in- 
valid, but  that  equitable  mortgage 
was  not  merged,  but  revived.  Ex 
parte  Harvey,  re  Ravenscrofi,  Mont. 
&  Chit.  261. 

2.  Creditors  having  brought  a 
joint  action  against  the  bankrupt 
and  A.  and  B.,  and  having  promised 
bankrupt  to  plead  bankruptcy,  un- 
dertaking to  release  and  discharge 
him,  and  having  entered  a  nolle  pro- 
sequi as  to  him,  and  obtained  judg- 
ment by  default  against  A.,  and 
verdict  and  judgment  against  B. ; 
quoere,  whether  the  right  against 
bankrupt's  estate  is  not  merged  and 
gone  in  toto?  Ex  parte  Barter^ 
man,  re  Lomaxy  Mont.  &  Chit.  569. 
S.  C.  3  Dea.  476. 

3.  The  bankrupts  gave  a  joint  and 
several  promissory  note  for  2000/., 
to  secure  advances  made  by  their 
bankers,  and  when  they  were  in- 
debted to  the  bankers  in  1957 L,  one 
of  the  bankrupts  mortgaged  certain 
property  to  them  to  secure  that  sum, 
and  all  such  further  sums  as  might 
be  advanced,  to  the  extent  of  3000/., 
including  the  said  sum  of  1957/*  At 
the  time  of  the  bankruptcy,  the 
amount  of  the  debt  due  to  the  bank- 
ers was  4365/.  of  which  sum  they 
realised  the  3000/1  under  the  mort- 
gage :  Held  ( Erskine  C.  J.  dissent), 
that  the  mortgage  deed  did  not  ope- 
rate as  a  merger  of  the  promissory 
note,  and  that  the  bankers  could 
prove  on  the  note  for  the  balance  o\ 
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their  debt.    Ex  parte  Bate,  S  Dea. 
358. 


MORTGAGE. 

1.  An  equitable  mortgage,  with 
agreement  for  legal  mortgage.  Then 
an  act  of  bankruptcy ;  then  a  le^al 
mortgage  :  Held,  legal  mortgage  m- 
valid,  but  that  equitable  mortgage 
was  not  merged,  but  revived.  Ex 
parte  Harvej/f  re  Emeryt  Mont.  «& 
Chit.  261. 

2.  The  bankrupts  gave  a  joint  and 
several  promissory  note  for  2000/., 
to  secure  advances  made  by  their 
bankers,  and  when  they  were  in- 
debted to  the  bankers  in  1957^>  one 
of  the  bankrupts  mortgaged  certain 
property  to  them  to  secure  that  sum, 
and  all  such  further  sums  as  might 
be  advanced,  to  the  extent  of  3000/.^ 
including  the  said  sum  of  1957/.  At 
the  time  of  the  bankruptcy,  the 
amount  of  the  debt  due  to  the  bank- 
ers was  4365/.,  of  which  sum  they 
realised  the  3000/.  under  the  mort- 
gage :  Held  (Erskine  C.  J.  dissent), 
that  the  mortgage  deed  did  not  ope- 
rate as  a  merger  of  the  promissory 
note,  and  that  the  bankers  could 
prove  on  the  note  for  the  balance  of 
their  debt.  Ex  parte  Bale,  3  Dea. 
358. 


MOTION. 

1.  As  to  the  costs  on  motions  re- 
garding competition  between  two 
fiats.  Where  nothing  done  under 
first,  and  second  issues,  the  former 
fails  and  the  latter  stands:  where 
something  done  under  first,  but  out 
of  time,  and  second  issues  in  igno- 
rance of  intention  to  proceed  with 
first,  the  latter  is  maintained,  with 
costs  to  the  second  petitioning  cre- 


ditor. Where  the  proceeding  under 
the  first  is  known  to  the  second  pe- 
titioning creditor,  no  costs  to  the 
latter;  and  where  known,  and  inten- 
tion to  proceed  with  first  has  been 
delayed  or  frustrated  by  second  peti- 
tioner, the  latter  must  pay  costs  of 
a  refused  motion  to  supersede  first. 
In  re  Wood^  Mont.  &  Chit.  6d. 

What  done  6^. 

2.  The  affidavit  of  debt,  under  the 
abolition  of  arrest  act,  1  &  2  Vict, 
c.  1 10.  s.  8.9  was  not  filed  till  after 
the  notice,  required  by  that  section, 
of  its  being  filed,  was  served.  The 
twenty-one  days  from  the  filing  of 
the  affidavit  had  not  expired :  Held, 
that,  as  the  creditor  might  still  give 
a  fresh  notice,  the  debtor  could  not 
take  the  affidavit  off  the  file,  though 
the  Court  had  jurisdiction  so  to 
order-:  Held,  a  motion  is  the  proper 
form  of  application  for  that  purpose. 
£x  parte'  and  re  Gibtotif  Mont.  & 
Chit.  255. 


MULTIFARIOUSNESS. 
See  Petition,  Form  of. 


NOTICE. 


1.  A  casual  conversation  is  suffi- 
cient notice  to  prevent  reputed 
ownership.  The  Court  will  restrain 
assignees  from  proceeding  at  law 
to  invalidate  transfer  of  shares  by 
virtue  of  reputed  ownership.  Ex 
parte  and  re  Richardson,  Mont.  & 
Chir.  43. 

2.  A.,  a  creditor,  strikes  a  docket, 
and  then  abandons  it,  in  order  to 
give  effect  to  a  subsequent  trust 
composition  deed,  of  which  he  be- 
comes a  trustee,  and  expends  money 
of  his  own  in  execution  of  the  trust. 
A  fiat  subsequently  is  issued  by 
another  creditor :  Held,  that  A.  hav- 
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ing  knowledge  of  an  act  of  bank- 
ruptcy when  he  accepted  the  trust, 
had  no  lien  on  the  estate  in  his 
hands  for  his  advances.  Semble 
secus,  if  he  had  been  ignorant  or 
mistaken  as  to  the  act  of  bankruptcy 
under  which  he  struck  the  docket. 
Ex  parte  Swinburne,  re  Field,  Mont. 
&  Chit.  119. 

3.  Semble,  notice  by  the  solicitor 
to  the  petitioning  creditor,  that  a 
fiat  has  been  issued  against  a  party 
whose  goods,  or  the  proceeds  of 
them,  are  in  the  hands  of  the  sheriff 
under  an  execution,  is  not  a  suffi- 
cient claim  of  the  goods  to  warrant 
an  application  for  a  rule  to  inter- 
plead.   Tarleton  v.  Dumeloxv,  5  Bing. 

N.  c.  no. 

4.  A.,  on  the  behalf  of  the  owner 
of  a  ship,  entered  into  a  charter- 
party  with  B.,  by  which  B.  agreed 
to  A.,  on  the  owner's  behalf,  a  cer- 
tain sum  for  freight.  The  owner 
afterwards  assigned  all  the  freight 
accruing  under  the  charter-party  to 
C,  as  a  security  for  a  debt ;  and  C. 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  owner  having 
subsequently  become  bankrupt,  it 
was  held  that  the  arrears  of  freight 
were  not  in  his  order  and  disposi- 
tion at  the  time  of  this  bankruptcy. 
Where  a  trader  assigns  a  debt,  the 
only  person  to  whom  notice  of  the 
assignment  need  be  given,  in  order 
to  vest  a  good  equitable  title  in  the 
assignee,  is  the  party  from  whom 
the  trader  was  to  have  received  pay- 
ment of  the  money ;  in  other  words, 
the  party  holding  the  property  at 
the  order  and  disposition  of  the 
trader.  Gardner  v.  Lachlan,  4  Myl. 
Cr.  129. 


OFFICER  OF  COURT. 

Upon  the  resignation  of  a  regis- 
trar who  has  taken  the  benefit  of 
the  Insolvent  Act,  the  Court  of  Re- 
view will  not  order  the  payment  of 
arrears  of  salary  to  the  registrar, 
upon  the  refusal  of  the  insolvent  as- 
signee to  receive  it.  4th  November, 
1839>  L.  C.  made  the  order  without 
any  objection.  Ex  parte  and  re 
Bousfieid,  Mont.  &  Chit.  41. 


OFFICERS,  PUBLIC. 

The  retiring  pension  of  a  military 
officer  of  the  East  India  Company, 
does  not,  upon  his  bankruptcy,  pass 
to  his  assignees.  Gibson  v.  East 
India  Company,  5  Bing.  N.  C.  262. 


OFFICIAL  ASSIGNEES. 

1.  When  a  lease  was  granted,  it 
passed  immediately  from  the  soli- 
citor of  the  lessor  to  B.  and  Co.,  in 
order  to  give  them  an  equitable 
mortgage  upon  it,  as  between  B. 
and  Co.  and  the  lessee.  The  lessee 
became  bankrupt,  and  the  creditor's 
assignees  sold  the  Icascy  and  paid  off 
the  mortgage  with  the  purchase- 
money.  The  official  assignee  had 
nothing  to  do  with  the  sale,  except 
signing  the  conveyance.  There  were 
no  other  assets.  Held,  the  official  as- 
signee was  not  entitled  to  any  per- 
centage on  the  fund  ;  but  held,  that 
the  Court  had  no  jurisdiction  on  the 
mere  question  of  the  quantum  of  the 
allowance.  The  official  assignee's 
accounts  and  the  commissioner's  al- 
lowance of  per-centage  to  him, 
ought  to  be  filed  with  the  proceed- 
ings. Ex  parte  Whisson,  re  Carter, 
Mont.  &  Chit.  274. 

2.  The  official  assignee  of  a  bank- 
rupt's estate  filed  a  bill  against  the 
respective  personal  representatives 
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of  two  successive  assignees  for  an  ac* 
count  and  payment  of  monies  which, 
having  formed  part  of  the  bankrupt's 
assets,  were  lying  in  the  hands  of 
the  assignees  at  the  time  of  their 
respective  deaths,  and  were  never 
afterwards  accounted  for.  The  mo- 
nies consisted  partly  of  unclaimed 
dividends,  partly  of  sums  set  apart 
to  answer  unsubstantiated  claims, 
and  partly  of  undivided  surplus. 
Both  the  assignees  died  before  the 
passing  of  the  6  G.  4.  c.  16.  The 
hill  was  filed  in  1834»  and  in  the  fol- 
lowing year  the  5  &  6  W.  4.  c.  29. 
was  passed,  by  which  the  110th  sec- 
tion of  the  former  act  was  repealed, 
and  the  unclaimed  dividends  of  a 
bankrupt's  estate  were  devoted  to 
certain  public  purposes  therein  spe- 
cified .  Held,  that  the  official  as- 
signee was  competent  to  maintain 
such  a  suit,  and  that  the  particular 
creditors  to  whom  the  unclaimed 
dividends  had  been  allotted  and  the 
Attorney-General  were  not  neces-^ 
sary  parties  to  it.  Green  v.  JVestonf 
3  Myl.  &  Cr.  385. 

3.  The  plaintiffs,  who  had  been 
chosen  assigness  of  a  bankrupt, 
issued  a  scire  facias  to  revive  a 
judgment  obtained  by  him  before 
bankruptcy  against  the  defendant, 
but  omitted  to  make  the  official  as- 
signee a  co-plaintiff.  The  Court, 
after  plea  pleaded  and  issue  joined, 
allowed  the  proceedings  to  be 
amended  by  joining  the  official  as- 
signee, and  held  also,  that  in  cases 
of  such  amendment  the  opposite 
party  should  always  be  allowed  to 
plead  de  novo.  Holland  v.  Phil' 
lippsy  2  Per.  &  D.  336. 

4.  Where  an  official  assignee  was 
omitted  to  be  made  a  defendant, 
liberty  was  given  to  the  plaintiffs,  at 


the  hearing,  to  amend  the  bill  by 
adding  parties*  Wood  v.  Wood^ 
3  You.  &  Coll.  580. 


ONUS  PROBANDL 

1.  Where  a  bankrupt  petitioning 
to  supersede  for  want  of  requisites 
to  support  fiat,  has  applied  for 
copies,  and  seen  the  proceedings, 
the  onus  probandi  of  his  case  lies  on 
him,  and  it  is  not  sufficient  to  deny 
the  requisites  generally;  and  without 
his  doing  so,  the  respondent  may 
rely  on  the  proceedings  alone.  Ex 
parte  and  re  Ford^  Mont.  &  Chit,  97. 

2.  On  a  petition  to  supersede,  the 
usual  course  is,  ader  the  petition- 
er's counsel  has  opened  the  petition, 
to  call  on  the  respondent  to  sup- 
port the  fiat,  the  onus  probandi 
lying  on  him ;  but  where  the  fiat 
issued  under  the  1  &  2  Vict.  c.  110. 
s.  8.,  and  the  petition  shewed  that 
the  affidavit  of  debt,  and  notice  re- 
quired by  the  act  had  been  given,  it 
is  for  the  petitioner  to  shew,  that 
the  notice  has  been  complied  with, 
or  a  sufficient  reason  why  not,  the 
onus  probandi  lying  on  the  peti- 
tioner. Ex  parte  and  re  Brown, 
Mont.  &  Chit.  194>. 


ORDER  AND  DISPOSITION. 

1.  A  foreign  merchant  remits  bills 
to  his  factor  in  London,  with  direc- 
tions to  sell  them,  and  advising  him 
of  his  intention  to  draw  for  the  pro- 
ceeds. The  factor  sells  the  bills, 
but  before  the  receipt  of  the  pur* 
chase -money,  becomes  bankrupt  and 
dishonours  the  merchant's  drafls  for 
the  amount:  Held,  that  the  mer- 
chant, and  not  the  factor's  assignees, 
were  entitled  to  the  proceeds  of  the 
bills,  notwithstanding  the  bills  had 
been  indorsed  both  by  the  principal 
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and  the  factor,  and  were  sold  by  the 
factor  in  his  own  name.  £x  parte 
Pauli,  S  Dea.  169. 

2.  A.,  on  behalf  of  the  owner  of  a 
ship,  entered  into  a  charter-party 
with  B.y  by  which  B.  agreed  to  pay 
to  A.,  on  the  owner's  behalf,  a  cer- 
tain sum  for  freight.  The  owner 
afterwards  assigned  all  the  freight 
accruing  under  the  charter-party  to 
C.  as  a  security  for  a  debt ;  and  C. 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  owner  having 
subsequently  become  bankrupt,  it 
was  held  the  arrears  of  freight  were 
not  in  his  order  and  disposition  at 
the  time  of  his  bankruptcy.  Where 
a  trader  assigns  a  debt,  the  only 
person  to  whom  notice  of  the  assign- 
ment need  be  given,  in  order  to 
vest  a  good  equitable  title  in  the  as- 
signecy  is  the  party  from  whom  the 
trader  was  to  have  received  payment 
of  the  money;  or,  in  other  words, 
the  party  holding  the  property  at 
the  order  and  disposition  of  the 
trader.  Gardner  v.  Lacklan,  4  Myl. 
&  Cr.  129. 


ORDER  GENERALLY. 

1 .  Mere  delay  is  not  an  objection 
to  carrying  a  former  order  into  ef- 
fect. £x  parte  and  re  Evans ^  Mont. 
&  Chit.  92. 

2.  An  error  in  Christian  name  of 
petitioning  creditor  occurring  in  one 
part  of  docket  papers,  though  right 
in  prior  part,  query,  if  material  ? 
But  leave  given  to  amend,  without 
prejudice.  That  order  not  dis- 
charged except  on  notice  of  motion. 
In  the  matter  of  Side^  Mont.  &  Chit. 
350« 

3.  When  there  is  no  variation  be- 
tween the  minutes  and  the  order,  as 


pronounced  by  the  Court,  the  Court 
will  not  entertain  an  application  to 
vary  the  minutes ;  the  proper  course 
for  any  party  dissatisfied  with  the 
order  being  to  apply  for  a  re-hear- 
ing.    Ex  parte  Dolly ^  3  Dea.  51. 

4.  Where  an  order  is  made  by 
the  Court  of  Review  under  6  G.  4. 
c.  16.  s.  18.,  to  cause  a  fiat  in  bank- 
ruptcy to  be  proceeded  with,  not- 
standing  the  petitioning  creditor's 
debt  has  been  found  insufficient,  the 
petition  on  which  the  order  is  made 
cannot  be  used  to  explain  any  am- 
biguity in  the  order.  When,  there- 
fore, an  order  recited  that  G.  H., 
public  registered  officer  of  the  N. 
and  C.  banky  had  petitioned  the 
Court  that  the  fiat  should  be  pro- 
ceeded with,  and  adjudicated  that 
the  debt  of  J.  C.  the  petitioning  cre- 
ditor, was  an  insufficient  debt,  and 
that  the  debt  of  the  N.  and  C.  bank 
proved  under  the  fiat  was  so  in- 
curred not  anterior  to  the  debt  of 
the  said  banking  company:  Held,  that 
the  order  was  invalid,  as  it  did  not 
state  distinctly  that  the  debt  of  the 
N.  and  C.  bank  had  been  proved 
before  the  petition  was  made. 

A  clerical  error,  however,  will  not 
vitiate  the  order;  Held,  therefore, 
that  stating  the  debt  of  the  N.  and 
C.  bank  to  have  been  incurred  not 
anterior  to  the  debt  of  the  said 
banking  company  (instead  of  J.  C), 
was  immaterial.  Christie  v.  Unmn^ 
3  Per.  &  D.  204. 


ORDER,  NUNC  PRO  TUNC. 

Order  made  nunc  pro  tunc,  to 
di&pense  with  attendance  of  petition- 
ing creditor  at  opening  of  fiat.  Ex 
parte,  Whibley  re  Atkinson^  Mont.  & 
Chit.  642. 
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PARTIES  TO  SUIT. 

A.  demised  to  B.  (who  was  alleged 
to  be  an  uncertificated  bankrupt)  a 
wharf,  with  the  use  of  a  road,  in 
common  with  the  occupiers  of  ad- 
joining wharfs.  C.  obstructed  the 
road.  B.  filed  a  bill  against  him  to 
restrain  the  nuisance :  Held,  that 
neither  A.,  nor  the  occupiers  of  the 
adjoining  wharfs,  nor  the  assignees 
of  B.,  were  necessary  parties  to  the 
bill.  Semple  v.  The  London  and 
Birmingham  RaUxnay  Company^  9 
Sim.  209. 


PARTNERS  AND  PARTNER- 
NERSHIP. 

1*  Three  partners;  one  becomes 
bankrupt,  another  petitions  to  stay 
certificate9  and  to  have  accounts 
taken  as  between  him  and  the  bank- 
rupt. Per  Sir  G.  Rose.  The  third 
partner  must  be  served  with  the 
petition.  Ex  parte  May,  re  Mala- 
chy^  Mont.  &  Chit.  18. 

2.  Upon  the  formation  of  a  new 
firm,  the  separate  debt  of  one  of  the 
firm  does  not,  without  express  agree- 
ment, become  the  joint  debt  of  the 
new  firm.  '  £x  parte  Hitchcock^  re 
Worth,  Mont.  &  Chit.  60. 

3.  A.  and  B.  secretly  partners, 
using  the  one  his  name  as  drawer, 
and  the  other  his  as  acceptor  of  bills. 
Inquiry  directed  as  to  their  general 
habit,  and  whether  they  intended 
thereby  to  bind  the  partnership 
estate.  Ex  parte  Latv,  re  Bazley, 
Mont.  &  Chit.  111. 

4.  Qusere,  whether  one  partner 
can  avail  himself  of  the  statute 
1  &  2  Vict.  c.  96.  against  his  co- 

Eartner,  without  there  having  been  a 
alance  struck,  and  a  debt  ascer- 
tained to  be  due  from  the  latter.  Ex 
parte  and  re  Brovon,  Mont.  &  Chit. 
199. 


5.  H.,  a  shareholder,  becomes 
largely  indebted  to  the  N.  and  C. 
bank,  for  calls,  and  (to  a  small  ex- 
tent) on  his  banking  account.  H.  by 
deed  reciting  he  was  so  indebted, 
gives  security  to  cover  the  debt  by 
equitable  mortgage  and  other  pro- 
perty. The  company  bring  an  action 
against  him  by  their  registered  offi- 
cer, under  the  7  G.  4.  c  46.,  for  the 
amount  claimed,  but  abandon  that 
action,  and  then  file  a  bill,  pra^ng 
an  account  and  sale  of  securities. 
The  1  &  2  Vict.  c.  110.  then  passing, 
they  swear  an  affidavit  of  debt  to  the 
full  amount  claimed,  and  cause  H.  to 
commit  an  act  of  bankruptcy  under 
section  8.  Tlie  other  shareholders 
had  not  paid  up  their  calls,  and  the 
company  was  so  far  solvent  that 
H.'s  shares  would,  if  sold,  consider- 
ably reduce  the  balance  against  him. 
A  fiat  issues,  and  is  proceeded  with, 
to  the  second  meeting ;  but  no  ere* 
ditors  other  than  the  company  ap- 
pearing, (H.  swearing  that,  except  to 
the  company,  he  did  not  owe  1/.  in 
the  world,)  no  choice  of  assignees 
could  take  place.  On  petition  by 
H.  looking  at  the  fiat  as  process  (al- 
though good  at  law),  and  upon  equit- 
able principles,  fiat  was  superseded. 
Erskine,  C.  J.  dubit.  Quaere,  whe- 
ther the  Court  ought  not  to  put  the 
creditor  to  his  election  between  the 
fiat  and  the  suit  in  equity.  Ex  parte' 
and  re  Hall,  Mont.  &  Chit.  365. 

6.  Qusere,  whether  under  the 
7  G.  4s  c.  46.  and  1  &  2  Vict,  c  96. 
a  joint  stock  bank  can  sue  out  a  fiat 
against  a  shareholder,  upon  a  debt 
due  in  respect  of  an  unsettled  ac* 
count,  precluding  the  debtor's  right 
of  set-off?  Held,  that  the  two  acU 
must  be  taken  together,  and  that 
therefore  the  company  might  issue 
such  fiat  by  their  registered  officer. 
Qusere,  whether  under  the  7  G.  4. 
c.  46.  a  company  could  sue  a  mem-' 
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ber  of  it  at  law,  in  respect  of  an 
unsettled  partnership  debt  precluding 
set-off?  Seroble,not.  Per  Sir  G.  Rose. 
Quaere,  whether  the  7  G.  4.  and 
1  &  2  Vict.»  taken  together,  do  not 
convert  an  equitable  debt  due  from 
one  member  of  a  company  to  the 
body  into  a  legal  debt  for  all  pur- 
poses, by  taking  away  the  right  of 
set-off?  Quaere,  whether  the  7  G.  4. 
and  1  &  2  Vict.,  excluding  the  right 
of  a  partner  in  a  company  to  set-off, 
was  intended  to  apply  to  cases  only 
of  bills  of  exchange,  due  by  the 
partner  on  pure  banking  accounts, 
and  not  to  transactions  involving  the 
account  of  capital  ?  Semble  not. 
Idib. 

7.  Whether  6  G-  4.  c.  16.  s.  62. 
applies  where  the  partnership  has 
ceased  to  exist?  A  banking  com- 
pany, under  7  G.  4.  c«  46.,  though 
individual  members  become  bank- 
rupty  is  still  a  subsisting  partnership 
for  the  purposes  of  6  G.  4.  c.  16. 
8.  62.  Ex  parte  Mar$ton  and  ex 
parte  Broome^  re  Marston^  Mont.  & 
Chit.  576.     S.  C.  3  Dea.  476. 

8*  A.  appeared,  by  the  return 
under  the  Joint  Stock  Banking  Act, 
7  G.  4.  c.  46.,  to  be  a  shareholder  up 
to  November,  1838.  He  then  agreed 
to  assign  his  shares  to  B.,  who  was 
appointed  by  the  company  a  director 
in  respect  of  those  snares.  In  Fe- 
bruary, 1839,  the  company  indorse 
bills  to  petitiotiers.  No  new  return 
is  made  under  the  8th  section,  and 
not  till  March  is  the  deed  of  transfer 
executed  between  A.  and  B. :  Held, 
that  A.  continued  a  partner  to  the 
world  until  March,  and  therefore 
liable  under  the  proviso  in  the  1st 
section  to  payment  of  the  bills. 
Proof  against  A.'s  estate  admitted. 


Ex  parte  PrescoU^  re  Phillips,  Mont. 
&  Chit.  611. 

9.  A.  and  B.  partners;  A.  dies, 
there  being  then  joint  property  in 
hands  of  A.  and  B.*s  bankers ;  to- 
wards execution  of  a  previous  ar- 
rangement, B.,  for  partnership  pur- 
poses, draws  on  bank,  and  hands 
money  to  trustees,  and  on  agreement 
that  if  object  of  trust  failed,  money 
should  be  returned  ;  it  fails,  and  B. 
becomes  bankrupt;  money  remain- 
ing in  trustees'  hands:  Held,  that 
the  money  is  the  joint  property  of 
A.  and  B.  applicable  to  their  joint 
debts,  and  not  the  property  of  B. 
alone  as  surviving  partner.  Ex  parte 
Leafy  re  Simpson,  Mont.  &  Chit.  662. 

10.  H.  deposits  with  W.,  his  aeent, 
Virginian  bonds  for  50,000  dollars, 
which  W.,  in  July,  1836,  pledged 
with  a  third  person,  as  a  security  for 
his  own  debt.  In  September,  1836, 
H.  applies  to  W.  to  grant  him  a 
credit  for  10,000/.  on  the  security  of 
the  Virginian  bonds,  which  W. agrees 
to  do,  but  says  nothing  about  having 
previously  pledged  them  for  his  own 
purposes.  On  the  1st  October, 
1836,  H.  draws  bills  on  W.  to  the 
amount  of  10,000/.,  which  are  depo- 
sited by  W.  and  C,  W.  having  taxen 
C.  into  partnership  on  the  very  day 
the  bills  were  drawn,  and  the  bills 
are  duly  paid  by  W.  and  C.  at  ma- 
turity, H.,  at  the  request  of  W.  and 
C,  remitting  7000/.  towards  the 
payment  of  them.  Subsequent  deal- 
ings take  place  between  H.  and  W. 
and  C,  until  the  latter  stop  pay- 
ment, when  they  make  a  balance  to 
be  due  to  them  from  H.,  but  take  no 
notice  of  the  Virginian  bonds,  the 
chief  part  of  which  had  been  already 
redeemed  by  W.  and  C,  and  pledged 
again  with  another  person,  for  a 
partnership  debt,  from  W.  and  C: 
Held,  that  the  subsequent  dealings 
of  H.  with  the  partnership  of  W. 
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and  C.  did  not  deprive  him  of  his 
right  to  prove  the  amount  of  the 
bonds,  against  the  separate  estate  of 
W.  Ex  parte  Meinertzhayeny  3  Dea. 
101. 

See  also  Solvent  Partner  —  Sub- 
stitution OF  Debtors. 


PARTIES  ABROAD. 
See  Abroad,  Creditors  residing. 


PAYMENT  BY  MISTAKE. 

C.  a  trader,  on  the  5th  of  June, 
1^38,  assigned  his  effects  in  trusts 
for  the  benefit  of  creditors,  on  the 
same  daj  (but  before  the  execution 
of  the  assignment)  a  fi.  fa;  against  C. 
was  delivered  to  the  sheriff's  agent 
in  London,  under  which  a  sheriff's 
officer  levied  upon  his  goods  on  the 
6th.  The  trustees  under  the  assign- 
ment paid  him  the  amount  of  the 
levy  under  protest,  and  he  withdrew 
from  possession.  It  aflerwards  ap- 
peared that  C.  had  committed  an 
act  of  bankruptcy  on  the  2d  of 
June,  upon  which  a  6at  issued  on 
the  18th:  Held,  that  the  trustees 
could  not  recover  back  from  the 
sheriff  the  money  so  paid  by  them  to 
the  officer,  as  having  been  paid 
under  a  mistake  of  fiat.  Harris  v. 
Loi/d,  5  Mee  &  Wels.  432. 


PAWNBROKER. 

A  pawnbroker  who,  in  taking 
pledges,  omits  to  pursue  the  course 
required  by  39  &  40  G.  3.  c.  99.  s.6., 
acquires  no  property  in  the  pledges, 
and  cannot  maintain  a  lien  on  them 
against  the  assignees  of  a  pawner 
who  afterwards  becomes  bankrupt. 
Fergusson  v.  Norman^  5  Bing.  N.  C. 
76.     S.  C.  6  Scott,  794. 


PENSION. 

The  retiring  pension  of  a  military 
officer  of  the  East  India  Company 
does  not,  upon  his  bankruptcy,  pass 
to  his  assignees.  Gibson  v.  £asi 
India  Company^  5  Bing.  N.  C.  262. 


PETITION. 
What  done  by. 

1.  Qusere,  whether  the  Court  of 
Review  can,  upon  petition,  order  a 
prisoner  to  be  discharged?  Ex 
parte  and  re  James,  Mont.  &  Chit. 
165. 

Form  of* 

2.  Petition  to  expunge  proof  by  a 
bankrupt  must  show  that  the  sur- 
plus or  amount  of  his  allowance  will 
be  affected.  Leave  to  amend.  £x 
parte  and  re  Pitchforth,  Mont,  it 
Chit.  96. 

3.  An  application  to  remove  a 
fiat,  and,  it  not,  that  the  petitioniDg 
creditor's  affidavit  may  be  received, 
cannot  be  united  in  the  same  appli- 
cation. Re  Wright,  Mont.  &  Cbir. 
144. 

4.  What  is  sufficient  averment  in 
a  petition  to  let  in  evidence  of  par- 
ticular fiicts.  It  is  suffident  to  state 
a  fact,  and  give  in  evidence  the  cir- 
cumstances on  which  the  conclusion 
of  fact  is  founded.  Ex  parte  and 
re  Brown,  Mont.  &  Chit;  203. 

5.  Allegation  in  petition,  that  pe- 
titioner is  a  creditor,  assumes,  unless 
denied,  that  he  has  proved.  Ex 
parte  Fosbroohe,  re  Fisher,  Moot. 
&  Chit.  298. 

6.  A  petition  to  supersede  a  joint 
fiat  (one  only  having  been  declared 
bankrupt),  and  the  affidavits  in  sup- 
port being  entitled  in  the  matter  of 
the  one  so  declared  only  :  —  Held 
defective,  but  leave  given  to  amend. 
Ex  parte  and  re  Fisher,  Mont.  &  Chit. 
345. 
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Amending. 

7.  A  petition  praying  a  super- 
sedeas being  called  on,  the  adver- 
tisement pro  tem.  was  stayed,  and 
the  hearing  stood  over.  The  peti- 
tioners then,  by  leave  of  the  Court, 
filed  *'  a  supplemental  petition,*'  but 
stating  facts  which  might  have  been 
introduced  into  the  original.  Sem- 
ble,  that  it  cannot  be  made  use  of  on 
the  subsequent  hearing;  a  motion 
to  amend  would  have  been  the  more 
proper  course.  Ex  parte  and  re 
Brovont  Mont.  &  Chit.  195. 

Standing  over. 

8.  An  application  for  appropri- 
ation of  funds  under  a  separate  fiat, 
need  not  stand  over,  because  a  sub- 
sequent joint  fiat  has  issued,  under 
which  a  petition  to  supersede  the 
separate  fiat  is  pending.  In  re  Had- 
don,  Mont.  &  Chit.  42. 

9.  If  a  petitioner  has  not  his  affi- 
davit of  service  in  Court,  the  peti- 
tion can  only  stand  over  generally. 
In  re  Crossley,  Mont.  &  Chit.  93. 

10.  The  mere  circumstance  of  a 
petition  being  ordered  to  stand  over, 
on  the  application  of  a  party,  does 
not  prevent  that  party  from  filing 
fresh  afiidavits.  Ex  parte  Worthing' 
ton,  re  Oulton,  3  Dea.  332. 

Service. 

1 1.  The  certificate  will  be  allowed, 
if  the  petition  to  stay  it,  charging 
the  assignee  with  fraud  in  obtaining 
the  allowance,  is  not  served  on  the 
assignees.  Ex  parte  Mat/,  re  Ma- 
lacky,  Mont.  &  Chit.  18. 

12.  Three  partners ;  one  becomes 
bankrupt,  another  petitions  to  stay 
certificate,  and  to  have  accounts 
taken  as  between  him  and  the  bank- 
rupt.   Per  Sir  G.  Rose.    The  third 


partner  must  be  served   with   the 
petition.     Id.  ib. 

13.  The  pendency  of  a  petition 
before  the  Lord  Chancellor  to  annul 
a  renewed  fiat,  is  no  objection  to  the 
hearing  of  a  petition  to  sustain  it, 
and  supersede  a  renewed  commission 
of  prior  date ;  nor  is  it  a  sufficient 
objection,  that  the  petitioning  cre- 
ditor under  the  latter  is  not  served. 
The  superseding  such  a  commission 
is  merely  a  question  of  convenience 
to  the  estate,  and  if  the  commis- 
sioners named  in  it  have  removed  to 
such  a  distance  that  they  cannot 
properly  proceed  in  their  duty  (100 
miles),  it  will  be  superseded,  and 
the  proceedings  under  it  transferred 
to  the  renewed  fiat.  Ex  parte  Higgs, 
re  Evansy  Mont.  &  Chit.  94. 

14.  A  bankrupt  cannot  be  heard 
on  a  petition  to  prove  pro  or  con, 
and,  if  served,  must  be  paid  his  costs 
of  appearance.  Ex  parte  Fairman, 
re  Lloj^d,  Mont.  &  Chit.  125. 

15.  To  entitle  a  petitioner  to  an 
order  to  prove  in  the  absence  of  an 
appearance  for  assignees,  service  of 
the  petition  on  the  solicitor  to  fiat, 
who  had  undertaken  to  accept  ser- 
vice, is  not  sufficient;  it  must  be 
served  on  them  personally.  £x  parte 
Baker,  re  Scott,  Mont.  &  Chit.  156. 

16.  A  petition  by  one  assignee  to 
tax  a  bill,  must  be  served  on  the 
other  assignees.  Ex  parte  FoS' 
brooke,  re  Fisher,  Mont.  &  Chit. 
176. 

17*  A.,  B.,  and  C,  partners ;  A. 
bankrupt,  B.  bankrupt.  A.,  B.,  and 
C,  bankrupts.  Under  the  separate 
fiats  pari  of  the  joint  estate  had 
been  administered,  and  a  dividend 
declared.  No  separate  estates,  or 
debts.  Order  to  incorporate  the 
separate  under  the  joint  fiat,  and  to 
stay  proceedings  thereunder,  and 
liberty  to  review  the  choice  of  as- 
signees.    Bankrupts    need    not  be 
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served  with  petition  for  this  purpose. 
Ex  parte  Lisiert  re  Haddoriy  Mont. 
&  Chit.  260. 

18.  On  petition  to  declare  bank- 
rupt a  trustee,  and  for  conveyance 
of  mortgaged  premises^  neither  the 
assignees,  bankrupt,  nor  heir  of 
mortgagor,  need  be  served.  Being 
served,  the  petitioner  must  pay  their 
costs.  Ex  parte  Smithy  re  Parker^ 
Mont.  &  Chit.  598. 

19.  Insolvency  in  1828,  commis- 
sion in  1831,  and  fiat  in  1836,  against 
party  who  had  paid  no  dividends, 
under  first  two  processes,  and  had 
not  obtained  his  certificate.  Pro- 
perty taken  under  fiat  of  1836,  and 
dividend  declared,  but  payment  of  it 
stayed  till  further  order,  to  give 
time  for  those  interested  under  first 
two  processes  to  substantiate  any 
claim.  Nothing  done  for  three  years. 
On  petition  of  creditor  under  fiat  of 
1836,  that  order  discharged  and  pay- 
ment of  dividend  ordered.  Costs 
out  of  estate.  Assignees  under 
commission  of  1831,  need  not  have 
been  served  with  latter  petition,  but 
having  been  served  by  respondents, 
the  assignees  under  fiat  of  1836, 
their  costs  also  ordered  to  be  paid 
out  of  the  estate.  Ex  parte  Catch- 
pole^  re  Rickabyi  Mont.  &  Chit.  640. 

SupplemeniaL 

,  20.  A  petition  praying  a  super- 
sedeas bemg  called  on,  the  adver- 
tisement pro  tem.  was  stayed,  and 
the  hearing  stood  over.  The  peti- 
tioners then,  by  leave  of  the  Court, 
filed  "  a  supplemental  petition,''  but 
stating  facts  which  might  have  been 
introduced  into  the  original.  Sem- 
ble,  that  it  cannot  be  made  use  of 
on  the  subsequent  hearing;  a  motion 
to  amend  would  have  been  the  more 


proper  course.    Ex  parte  and  re 
Brown,  Mont.  &  Chit.  195. 

To  stay  Certificate. 

21.  The  certificate  will  be  allowed* 
if  the  petition  to  stay  it,  chaining 
the  assignee  with  fraud  in  obtaining 
the  allowance,  is  not  served  on  the 
assignees.  Ex  parte  May,  in  re  Ma- 
lachy^  Mont.  &  Chit.  18. 

22.  Three  partners ;  one  becomes 
bankrupt,  another  petitions  to  stay 
certificate,  and  to  have  accounts 
taken  as  between  him  and  the  bank- 
rupt. Per  Sir  G.  Rose.  The  third 
partner  must  be  served  with  the  pe- 
tition.    Ex  parte,  Id.  ib« 

23.  Costs  given  on  dismissing  a 
petition  to  stay  certificate,  though 
one  of  the  judges  differed  in  opinion 
from  the  rest  of  the  Court.     Id.  ib. 

24.  Quaere,  Whether  a  petition  to 
stay  a  certificate  holds  good  before 
the  certificate  has  been  allowed  or 
signed  ?  Ex  parte  and  re  Stockeut 
Mont.  &  Chit.  232. 

25.  Petition  to  stay  certificate  at- 
tested thus,  **  Witness  A.  B.,  soli- 
citor for  the  petitioners,"  held  good. 
S.  C.  Id.  ib. 

To  prove^  Form  of, 

26.  Semble,  a  petition  to  prove 
must  state  grounds  why  commis- 
sioner rejected  the  proof.  Ex  parte 
Baker^  re  Scott,  Mont.  &  Chit.  156. 

To  supersede. 

27*  An  application  for  appropri- 
ation of  funds  under  a  separate  fiat 
need  not  stand  over  because  a  sub- 
sequent joint  fiat  has  issued,  under 
which  a  petition  to  supersede  the 
separate  fiat  is  pending.  Re  Had" 
don,  Mont.  Sc  Chit.  42. 

28.  To  supersede  a  joint  commis- 
sion when  one  of  the  bankrupts  is 
dead,  the  administratrix  should  be  a 
petitioner.  Re  Steel,  Mont.  &  Chit. 
73. 
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29.  Upon  an  application  to  super- 
sede under  the  composition  clause, 
it  is  not  necessary  that  the  commis- 
sioner shall  certify  that  no  creditor 
to  the  amount  of  30/.  resides  out  of 
the  jurisdiction,  or  that  the  assignees 
have  assented.  Ex  parte  and  re 
BtdierxiooHhf  Mont.  &  Chit.  140. 

SO.  On  a  petition  to  supersede, 
the  usual  course  is,  after  the  peti- 
tioner's counsel'  has  opened  the  pe- 
tition, to  call  on  the  respondent  to 
support  the  fiat,  the  onus  probandi 
lying  on  him ;  but  where  the  fiat  is- 
sued under  the  1  &  2  Vict.  c.  1 10. 
s.  8.,  and  the  petition  shewed  that 
the  afiidavit  of  debt,  and  notice  re- 
quired by  the  act,  had  been  given,  it 
is  for  the  petitioner  to  shew  that  the 
notice  has  been  complied  with,  or  a 
sufficient  reason  why  not,  the  onus 
probandi  lying  on  the  petitioner. 
£x  parte  and  re  JSrotvit,  Mont.  & 
Chit.  194. 

31.  A  year  suffered  to  elapse,  and 
acts  of  acquiescence. before  petition 
to  annul  by  bankrupt  presented. 
Petition  dismissed.  £x  parte  and 
re  Forrester,  Mont.  &  Chit.  637. 

32.  A  petition  by  a  creditor  to 
annul  the  fiat,  must  state,  not  only 
that  he  was  a  creditor  when  the  fiat 
issued,  but  that  he  is  still  a  creditor. 
And  where  a  creditor  delayed  three 
years  before  he  made  the  applica- 
tion, the  Court  would  grant  no  in- 
dulgence to  such  an  informality. 
£x  parte  SandaUy  3  Dea.  275. 

See  alio  Fiat  Supersedeas. 


PETITIONING  CREDITOR 
GENERALLY. 

1.  An  application  to  remove  a  fiat, 
and,  if  not,  that  the  petitioning  cre- 
ditor's   affidavit   may  be   received. 

Vol.  L 


cannot  be  united  in  the  same  appli- 
cation. Re  fVrigfitf  Mont.  &  Chit. 
144. 

2.  Leave,  under  circumstances,  to 
same  petitioning  creditor,  to  issiie  a 
second  fiat,  time  for  prosecuting  the 
first  having  expirea.  Re  Knibb, 
Mont.  &  Chit.  290. 

3.  Petitioning  creditor  having, 
since  the  fiat,  with  perfect  bona  fides 
and  in  ignorance,  received  part  of 
his  debt  from  bankrupt,  fiat  declared 
valid,  and  to  be  proceeded  in.  Ex 
parte  Netbit,  re  Mould,  Mont.  & 
Chit.  362. 

4.  Quaere,  Whether,  under  the 
7  Geo.  4.  C.46.  and  1  &  2  Vict,  c.96., 
a  joint  stock  bank  can  sue  out  a  fiat 
against  a  shareholder,  upon  a  debt 
due  in  respect  of  an  unsettled  ac- 
count, precluding  the  debtor's  right 
of  set-off?  Held,  that  the  two  acts 
must  be  taken  together,  and  that 
therefore  the  company  might  issue 
such  fiat  by  their  registered  officer. 
Quaere,  Whether,  under  the  7  Geo.  4. 
c.  46.,  a  company  could  sue  a  mem- 
ber of  it  at  law,  m  respect  of  an  un- 
settled partnership  debt,  precluding 
set-off.^  Semble  not.  Per  Sir  G. 
Rose.  Quaere,  Whether  the  7  Geo.  4f» 
and  1  &  2  Vict.,  taken  together,  do 
not  convert  an  equitable  debt  due 
from  one  member  of  a  company  to 
the  body  into  a  legal  debt  for  all 
purposes,  by  taking  away  the  right 
of  set-off?  Quaere,  Whether  the 
7  Geo.  4.  and  1  &  2  Vict.,  excluding 
the  right  of  a  partner  in  a  company 
to  set-off,  was  mtended  to  apply  to 
cases  only  of  bills  of  exchange,  due 
by  the  partner,  on  pure  banking  ac- 
counts, and  not  to  transactions 
involving  the  account  of  capital? 
Semble  not.  Ex  parte  and  re  Hall, 
Mont.  &  Chit.  365. 

5.  Order  made,  nunc  pro  tunc*  to 
dispense  with  attendance  of  petition- 
ing creditor  at  opening  of  fiat.    Ex 
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parte  Whitley,  re  Atkinson^  Mont.  & 
Chit.  642. 

6.  Petitioning  creditor's  duty  as 
to  proceeding  to  the  choice  of  as- 
signees. 

When  the  petitioning  creditor  will 
be  appointed  assignee  by  the  Court. 

Quaere,  Whether  the  petitioning 
creditor  may  take  security  for  a  cer- 
tain amount  of  his  debt,  and  prove 
for  the  difference.  Ex  parte  and  re 
Hally  Mont.  &  Chit.  46S,  464*. 

7.  The  petitioning  creditor  issued 
a  fiat  on  the  20th  December,  1837, 
but  forbore  to  prosecute  it,  to  enable 
the  bankrupt,  who  had  some  disputes 
pending  with  his  partner,  to  settle 
them  by  arbitration.  The  award  was 
not  made  till  the  14th  February, 
1839,  when  the  petitioning  creditor 
applied  for  leave  to  issue  another 
fiat ;  but  the  application  was  refused 
both  by  the  Court  of  Review  and  the 
Lord  Chancellor.  Ex  parte  J*o/;am60, 
re  Hetoitty  3  Dea.  628. 

8.  Depositions  made  by  a  witness 
sent  by  the  petitioning  creditor  to 
prove  an  act  of  bankruptcy  before 
the  commissioners,  are  admissible  in 
evidence  against  the  petitioning  cre- 
ditor in  any  subsequent  action  against 
him,  although  the  witness  is  still 
living.  Gardner  y.  Mouli,  2  Per.  & 
D.  403. 

Who  may  be. 

9.  Second  fiat  issued  by  the  same 
petitioning  creditor.  Ex  parte  Par^ 
tridgey  re  Knibby  Mont.  &  Chit.  165. 

10.  A  creditor  assenting  to  an  act 
of  bankruptcy,  cannot  avail  himself 
of  it  to  support  a  fiat.  Ex  parte 
and  re  Brotorty  Mont.  &  Chit.  208. 

11.  Party  to  deed  creating  the  act 
of  bankruptcy  cannot  be  petitioning 
creditor.  Re  Cooit,  Mont.  &  Chit.  349. 


12.  If  a  creditor,  who  is  a  party  to 
a  deed  of  assignment  of  a  traoer'i 
property  for  the  benefit  of  his  cre- 
ditors, issue  a  fiat  against  him,  it  will 
be  annulled  with  costs.  Ex  parte 
Bunn,  3  Dea.  119. 

Bond  amending. 

13.  Petitioning  creditor's  bond 
amended.  Re  Dulckeny  ModL  & 
Chit.  73. 

14.  The  Court  will  permit  a  mere 
verbal  inaccuracy  in  •  the  affidavit  of 
the  petitioning  creditor  to  be  amend- 
ed ;  and  will  not  stay  the  issubg  of 
the  fiat,  at  the  instance  of  another 
creditor  competing  for  it,  on  account 
of  an  alleged  irregularity  in  the  bond. 
Re  Leesy  3  Dea.  S6. 

Debt  generalUf* 

15.  The  Court  will  permit  a  mere 
verbal  inaccuracy  in  the  affidavit  of 
the  petitioning  creditor  to  be  amend- 
ed ;  and  will  not  stay  the  issuing  of 
the  fiat,  at  the  instance  of  another 
creditor  competing  for  it,  on  accoant 
of  an  alleged  irregularity  in  the  bond. 
Re  Lee$y  3  Dea.  36. 

16.  A  fiat  founded  on  a  bill  doe 
to  a  solicitor  before  taxation  is  good 
primft  fisicie,  if  aaerwards,  on  \^ 
ation,  it  is  reduced  belowr  Iw 
Semble,  the  fiat  will  be  superseded. 
Ex  parte  and  re  Fordy  Mont.  &  Chit 

97. 

17.  Quaere,  How  far  a  debt  i«  «»- 
pended  at  law  by  the  subsistence  of 
a  trust  deed  for  the  benefit  of  cr^ 
ditors,  signed  by  the  creditors,  and 
still  only  in  fieri,  so  as  to  become 
incapable  of  sustaining  a  ^^  ^ 
parte  and  re  Broumy  Mont  &  Chit. 
213. 

18i  Upon  a  question  of  quaDton 
of  a  petitioning  creditor's  debt  con- 
sisting of  a  biff  of  costs,  the  Court 
has  no  power  to  inquire  into  ^^J^" 
duct  of  the  solicitor  in  the  proce^ 
ings  out  of  which  it  arose^  iii^ 
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alleged  he  had  been  guilty  of  gross 
neglect  and  misconduct.  Ex  parte 
and  re  Soutkall,  Mont.  &  Cliit.  346. 

19.  The  petitioning  creditor's  debt 
was,  by  mistake,  sworn  to  be  a  joint 
debt :  Fiat  had  been  taken  out  in  the 
name  of  two,  and  had  been  opened  : 
Court  refused  liberty  to  amend  the 
fiat ;  but  gave  liberty  to  take  out  a 
new  fiat.  Ex  parte  Rhands,  re  Afor- 
m,  Mont.  &  Chit.  348. 

20.  Petitioning  creditor's  debt  on 
bill  not  in  the  hands  of  the  petition- 
ing creditor  at  the  date  of  the  fiat, 
bad  ;  another  debt  substituted  at  the 
cost  of  the  petitioning  creditor.  Ex 
parte  Caitleyf  re  Goodwin^  Mont.  & 
Chit.  360. 

21.  A  petitioning  creditor's  debt 
made  up  of  a  sum  paid  in  part  dis« 
charge  of  a  bill,  and  the  remainder 
unpaid,  and  the  bill  being  in  the 
hands  of  an  adverse  holder,  bad.  Ex 
parte  Caldecott^  re  Heathy  Mont.  & 
Chit.  600. 

22*  Money  due  for  calls  in  respect 
of  shares  in  a  joint  stock  bank  does 
not  constitute  such  an  ascertained 
debt  as  to  allow  the  company  to 
prove  against  a  bankrupt  shareholder 
without  an  account  first  taken.  Ex 
parte  Snapey  re  Ranifbrdy  Mont.  & 
Chit.  607. 

23.  Part  of  a  petitioning  creditor's 
debt  contracted  during  trading,  and 
part  since,  not  sufficient  to  support 
fiat.  Secus,  if  part  before  trading 
and  remainder  during  its  continu- 
ance.    Re  Doliy,  Mont.  &  Chit.  636. 

24.  Petition  to  supersede,  charged 
that  petitioning  creditor's  deb(  was 
composed  of  bill  of  costs  of  attorney 
in  action.  Petitioner  contended  that, 
through  negligence,  the  cause  was 
lost,  and  business  useless,  and  that 
attorney  agreed  to  take  costs  out  of 


pocket  only  (see  antb,  page  346.). 
Reference  by  consent  to  Registrar 
to  tax  costs,  having  regard  to  ques- 
tion of  negligence,  and  to  ascertain 
what  due,  and  state  special  circum- 
stances: Held,  he  ought  to  have 
considered  the  contract,  and  to  have 
taxed  accordingly,  and  that  the 
order  of  reference  so  taken  by  con- 
sent was  no  waiver  of  the  objection 
founded  on  the  contract.  Ex  parte 
and  re  Southall,  Mont.  &  Chit.  656. 

25.  Under  6  G.  4.  c.  16.,  where  a 
petitioning  creditor's  debt  turns  out 
to  be  insufficient  to  support  a  fiat, 
and  the  Chancellor  orders  the  com- 
mission to  be  proceeded  in  on  prool 
of  a  sufficient  debt  by  any  other  cre- 
ditor, the  debt  of  the  second  may  be 
added  to  that  of  the  first,  to  make 
up  the  requisite  amount.  Bt/ers  v. 
Southtoell,  6  Bing.  N.  C.  39. 

26.  In  an  action  against  a  sheriff 
for  a  false  return  of  nulla  bona  to  a 
writ  of  fieri  facias,  in  which  the  ques- 
tion is,  whether  the  goods  of  the 
debtor  had  passed  to  his  assignees 
under  his  bankruptcy,  the  defendant 
need  not  put  in  the  deposition  of  the 
petitioning  creditor,  to  shew  what 
the  petitioning  creditor's  debt  was ; 
nor  is  the  defendant  limited  to  the 
debt  only,  which  is  stated  in  the 
deposition  of  the  petitioning  creditor. 
BiH  V.  Stephenson,  8  Car.  &  P.  741. 

Substitution  of. 

27.  Petitioning  creditor's  debt  on 
bill,  not  in  the  hands  of  the  petition- 
ing creditor  at  the  date  of  the  fiat, 
bad;  another  debt  substituted  at 
the  cost  of  the  petitioning  creditor. 
Ex  parte  Cattleyy  re  Goodwin,  Mont. 
&  Chit.  360. 

28.  Under  6  G.  4.  c.  16.,  where  a 
petitioning  creditor's  debt  turns  out 
to  be  insufficient  to  support  a  fiat, 
and  the  Chancellor  orders  the  com- 
mission to  be  proceeded  in,  on  proof 
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of  a  sufficient  debt  by  any  other 
creditor,  the  debt  of  the  second 
may  be  added  to  that  of  the  first,  to 
make  up  the  requisite  amount.  By* 
ers  V.  SouthtoeUf  6  Bing.  N.  C.  39. 

29.  Where  an  order  is  made  by 
the  Court  of  Review,  under  6  G.  4. 
c.  16.  s.  18.,  to  cause  a  fiat  in  bank- 
ruptcy to  be  proceeded  with,  not- 
withstanding the  petitioning  credi- 
tor's debt  has  been  found  insuffici- 
ent, the  petition  on  which  the  order 
is  made  cannot  be  used  to  explain 
any  ambiguity  in  tlie  order.  When, 
therefore,  an  order  recited  that  G. 
H.,  public  registered  officer  of  the 
N.  and  C.  bank,  had  petitioned  the 
Court  that  the  fiat  should  be  pro- 
ceeded with,  and  adjudicated  that 
the  debt  of  J.  C,  the  petitioning  cre- 
ditor, was  an  insufficient  debt,  and 
that  the  debt  of  the  N.  and  C.  bank, 
proved  under  the  fiat,  was  so  in- 
curred not  anterior  to  the  debt  of 
the  said  banking  company:  Held, 
that  the  order  was  invalid,  as  it  did 
/lot  state  distinctly  that  the  debt  of 
the  N.  and  C.  bank  had  been  proved 
before  the  petition  was  maae.  A 
clerical  error,  however,  will  not  vU 
tiate  the  order:  Held,  therefore, 
that  stating  the  debt  of  the  N.  and 
C.  bank  to  have  been  incurred  not 
anterior  to  the  debt  of  the  said  bank* 
ing  company  (instead  of  J.  C),  was 
immaterial.  Christie  v.  Vtmin^  S 
Per.  &  D.  204. 


PLEADING. 

1 .  In  an  action  of  trover  for  house- 
hold furniture,  &c.,  where  the  de- 
claration stated  that  the  plaintiff  was 
possessed  of  the  eoods  as  of  his  own 
property,  the  defendants,  who  were 
the  assignees  of  a  bankrupty  pleaded. 


Ist.,  that  they  were  not  guilty  of 
the  conversion ;  and,  2dly,  that  the 
plaintiff  was  not  possessed  of  the 
goods  as  of  his  own  property ;  it  was 
held  at  Nisi  Prius,  that,  in  order  to 
admit  evidence  of  the  rights  of  the 
defendants,  as  assignees,  on  the 
ground  that  the  goods  were  in  the 
order  and  disposition  of  the  bank- 
rupt, that  defence  shoidd  have  been 
specially  pleaded  ;  but  the  Court  of 
Exchequer  were  of  opinion  that  the 
defence  relied  upon  was  evidence^ 
under  the  plea  that  the  plaintiff  was 
not  possessed  of  the  goods  as  of  his 
own  property.  Isaacs  v.  Bdcker, 
8  Car.  &  P.  714.  S.  C.  7  DowL  Pr. 
Ca.  516. 

2.  The  protection  given  by  the 
Stat.  2  &  3  Vict.  c.29.  s.  1.,  to  cod- 
tracts  with  bankrupts,  and  execu- 
tion against  their  property  bodi 
fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat  of  baok- 
ruptcy,  is  not  receivable  in  evideooe 
in  an  action  of  trover  by  the  assig- 
nee against  an  execution  creditor, 
either  under  the  plea  of  not  guilty, 
or  a  plea  that  the  plaintiffs  were  not 
lawfully  possessed  of  the  goods,  as 
assignees,  at  the  time  of  the  alleged 
conversion.  Semble,  also,  that  the 
latter  plea  does  not  render  it  neces- 
sary for  the  plaintiffs  to  prove  the 
petitioning  creditor's  debt.  Byers  v. 
Southxodl,  9  Car.  &  P.  32a 


PLEA  OF  BANKRUPTCY. 

1.  Where,  in  an  acUon  against  d^ 
fendant  as  a  public  officer  of  a  coo* 
pany,  he  pleaded  (togetherwithotlicr 
pleas),  his  bankruptcy,  and  that  be 
ceased  to  be  a  public  officer  before 
action  brought,  the-  Court  ordered 
such  pleas  to  be  struck  out,  upon  an 
undertaking  by  the  plaintiff,  that  he 
would  not  take  out  execution  agaitft 
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defendant  personally.  Semble,  that 
in  such  action,  the  Court  will  not 
allow  a  plea,  denying  that  defendant 
was  a  public  officer,  without  an  affi- 
davit of  its  truth.  iVood  v*  Marston^ 
7  Dowl.  Pr.  Ca.  865* 

2.  The  bankruptcy  of  a  sole  plain- 
tiff, before  action,  is  an  issuable  plea. 
IVUlu  V.  Halletty  5  Bing.  N.  C.  465. 
S.  C.  7  Scott.  474. 

S.  The  defendant,  after  pleading 
his  bankruptcy  and  certificate,  puis 
darrien  continuance,  cannot  force 
the  plaintiff  to  reply,  and  the  latter 
may  discontinue  the  action  without 
payment  of  costs.  Woollen  v.  Smithy 
1  Per.  &  D.  S74. 


PLEDGE. 

A  bankrupt,  having  within  two 
months  before  the  fiat,  deposited 
chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  money : 
Held,  that  the  transaction,  though 
bon^  fide,  and  without  notice  of  an 
act  of  bankruptcy,  was  not  protected 
by  sect.  82.  of  6  G.  4.  c.  16.,  but 
that  his  assignees  might  recover  the 
value  in  trover.  fVright  v.  Fearnley^ 
5  Bing.  N.  C.89.  S.  C.  6  Scott,  813 . 


POWER  OF  ATTORNEY. 

1.  A.,  a  creditor  of  B.  and  C, 
gives  D.  a  general  power  of  attorney 
for  the  management  of  his  affairs, 
dated  4th  July,  1834,  under  which 
D.  consents  to  an  arrangement  be- 
tween B.  and  C,  on  the  dissolution 
of  their  partnership,  that  C.  should 
become  solely  responsible  for  A.'s 
debt.  That  being  still  unpaid,  C. 
becomes  bankrupt,  B.  remaining  sol- 
yentf  and  D.  proves  the  debt  against 


the  separate  estate  of  C.^  after  the 
fiat.  A.  is  found  to  have  been  lu- 
natic since  1st  July,  1834.  On  peti- 
tion to  expunge,  on  the  ground  that 
D.'s  adoption  of  C,  as  sole  debtor, 
was  under  a  void  power,  and  without 
authority,  and  that  B.  remained  sol- 
vent, and  therefore  liable  i  Held, 
that  the  proof  was  properly  made. 
Lunacy  is  not,  per  se,  a  revocation 
of  power  of  attorney.  Ex  parte 
Bradbury^  re  Walden,  Mont.  &  Chit. 
625. 

2.  One  power  of  attorney,  from 
several  creditors,  is  sufficient  to  au- 
thorise a  party  to  sign  a  consent,  on 
their  respective  behalves,  to  annul 
the  fiat.     Anon.  3  Dea.  377. 

3.  The  institution  of  a  suit,  under 
sect.  88.  of  the  bankrupt  act,  6  G.  4. 
c.  16.,  may  be  authorised  by  cre- 
ditors present  by  attorney,  as  effec- 
tually as  by  creditors  present  in 
person.  Bannatyne  v.  Leader^  3 
Myl.  &  Cr.  379. 

To  appoint* 

4.  A  husband  upon  marriage  set- 
tled an  estate  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use 
of  trustees  for  a  term  of  years,  to 
secure  a  jointure  for  the  wife,  with 
remainder  to  the  use  of  such  chil- 
dren of  the  marriage  as  the  husband 
and  wife  jointly,  or  in  default  of  a 
joint  appointment,  the  survivor  of 
them  should  appoint,  with  remainder 
in  default  of  such  appointment  to 
the  children  of  the  marriage  equally 
with  remainder  to  the  right  heirs  of 
the  husband.  The  husband  became 
bankrupt,  and  after  his  bankruptcy, 
he  and  his  wife  made-a  joint  appoint- 
ment in  favour  of  two  of  the  cnildren 
of  the  marriage.  The  husband  then 
died,  and  a  bill  having  been  subse- 
quently filed  by  a  person  claiming  un» 
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der  the  bankruptcy  for  an  account  of 
the  rents  of  the  settled  estate,  the  wife 
thereupon  executed  a  separate  ap- 
pointment in  favour  of  the  same  chil- 
dren, which  she  stated  in  her  answer: 
Held  first,  that  the  joint  appointment 
was  inoperative  on  the  ground  that 
the  husband  could  not  by  a  subse- 
quent execution  of  the  power,  de- 
prive his  assignees  of  an  estate  which 
had  been  once  vested  in  them  by  his 
bankruptcy;  secondly  (by  implica- 
tion), that  such  joint  appointment 
could  not  be  considered  as  the  sepa- 
rate appointment  of  the  wife  who 
survived  ;  and  thirdly,  that  the  wife's 
separate  appointment  after  the  hus- 
band's death  was  a  good  exercise  of 
the  power ;  and  that  the  account  of 
the  rents  prayed  by  the  bill  could  not 
be  extended  beyond  the  date  of  that 
appointment.  Hole  v.  Escotty  4  Myl. 
&  Cr.  187. 


to  that  mode  of  looking  at  it    8.  C. 
Id.  217. 

As  toJUing  Affidavits* 
S«  The  mere  circumstance  of  a 
petition  being  ordered  to  stand  ofer, 
on  the  application  of  a  party,  does 
not  prevent  that  party  from  filing 
fresh  affidavits.  Ex  parte  Worikhig' 
font  re  Oulton,  d  Dea.  SS2. 


PRACTICE  IN  COURT. 

!•  On  a  petition  to  supersede,  the 
usual  course  is,  after  the  petitioners 
counsel  has  opened  the  petition  to 
call  on  the  respondent  to  support  the 
fiat,  the  onus  probandi  lying  on  him ; 
but  where  the  fiat  issued  under  1  & 
2  Vict.  c.  110.  s.  8.,  and  the  petition 
shewed  that  the  affidavit  of  debt,  and 
notice  required  by  the  act  had  been 
given,  it  is  for  the  petitioner  to  shew 
that  tl^e  notice  had  been  complied 
with^  or  a  sufficient  reason  why  not, 
the  onus  probandi  lying  on  the  peti- 
tioner. Ex  parte  and  re  Brotm, 
Mont.  &  Chit.  194. 
.  2.  Quflere  the  policy  of  a  judge 
suggesting  an  equity  to  the  parties, 
who  have  not  themselves  suggested 
it  on  the  record,  or  called  the  atten- 
tion of  their  opponents  to  it,  so  as  to 
enable  them  to  point  their  evidence 


PRINCIPAL  AND  AGENT. 

M.  and  Co.  abroad,  through  the 
agency  of  A.  and  Co.,  procure  B.  to 
consign  them  goods.  M,  and  Co.  re- 
mit to  A.  and  Co.  bills  specifically 
appropriating  them  to  pay  B.,  and 
also  write  to  B.  to  say  they  have 
done  so.  Before  payment  A.  and 
Co.  became  bankrupt :  Held,  that  ai 
the  original  transaction  was  through 
the  agency  of  A.  and  Co.,  they  must 
be  considered  as  agents  throughout 
the  transaction,  and  that  there  was 
sufficient  privity  to  entitle  B.  to  re- 
cover the  bills  from  them,  although 
M.  and  Co.  were  indebted  to  A.  and 
Co.  at  the  time.  £x  parte  Haniej/t 
re  DouglaSf  Mont.  &  Chit.  1. 


PRINCIPAL  AND  BROKER. 

Goods  sent  to  broker  for  sale,  he 
sells,  according  to  sold  note,  osten- 
sibly to  A.  B.,  but  secretly,  and  ac- 
cording to  bought  note,  to  A.  B.  and 
self.  A.  B.  insolvent.  Broker  bank- 
rupt, and  at  time  of  bankruptcy  goods 
remain  in  his  possession :  Held,  coo- 
tract  void,  and  that  owner  might  re- 
claim them  specifically.  Ex  P^'f* 
tiuik,  re  Pemberton,  Mont.  &  Cbrt. 
667. 


PRINCIPAL  AND  FACTOR- 

A  foreign  merchant  remits  billi  to 
his  factor  in  London,  with  directiM* 
to  sell  them,  and  advising  him  ofwt 
intention  to  draw  for  the  proceeds; 
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the  factor  sells  the  bills,  but  before 
the  receipt  of  the  purchase-money, 
becomes  bankrupt,  and  dishonours 
the  merchant's  drafU  for  the  amount : 
Held,  that  the  merchant,  and  not 
the  factor's  assignees,  were  entitled 
to  the  proceeds  of  the  bills,  notwith- 
standing the  bills  had  been  indorsed 
both  by  the  principal  and  the  factor, 
and  were  sold  by  the  factor  in  his 
own  name.  £x  parte  Pati/i,  3  Dea. 
169. 


PRINCIPAL  AND  SURETY. 

1.  When  the  creditor  of  the  prin- 
cipal is  sole  assignee  under  a  com- 
mission against  the  surety,  and  peti- 
tions for  sale  of.  the  mortgaged  pro- 
perty, a  person  must  be  appointed 
to  protect  the  interests  of  the  cre- 
ditors of  the  surety.  Ex  parte 
Haines,  re  Bamett,  Mont.  &  Chit 
82. 

2.  If  a  creditor  receive  dividends 
upon  a  debt  partly  secured  by  gua- 
rantee of  a  third  person,  the  divi- 
dends must  not  be  appropriated  to 
the  excess  of  the  debt  above  the  sum 
guaranteed,  but  must  be  applied 
rateably  to  the  whole  debt,  and  the 
surety  is  relieved  from  liability  by 
the  amount  of  dividend  on  the  part 
which  is  secured.  Raikes  v.  Todd, 
8  Adol.  &  £11.  846.  S.  C.  1  Per.  & 
D.  138. 


PROCEDENDO. 

1.  Where  the  Court  of  Review 
supersedes  a  fiat,  the  Lord  Chan- 
cellor cannot  order  a  procendo  with- 
out examining  merits  of  order  of  the 
Court  of  Review,  ergo,  without  an 
appeal.  In  re  Hallf  Mont.  &  Chit. 
489. 


2.  The  Court  of  Review  having 
on  the  bankrupt's  petition  made  an 
order  to  annul  the  fiat,  instead  of  to 
reverse  the  adjudication  merely,  and 
the  fiat  having  been  annulled  by  the 
Lord  Chancellor  in  pursuance  there- 
of, according  to  the  usual  practice, 
the  petitioning  creditor  applied  for  a 
special  case ;  but  owing,  to  the  shape 
in  which  it  was  settled,  declined  to 
avail  himself  of  it,  and  addressed  an 
original  petition  to  the  Lord  Chan- 
cellor, praying  that  his  order  annul- 
ling the  fiat,  might  be  discharged, 
because  founded  on  an  order  of  the 
Court  of  Review,  which  that  Court 
had  no  jurisdiction  to  make,  and 
praying  for  a  writ  of  procedendo. 
The  question  of  supersedeas  turned 
on  questions  of  fact :  Held,  that  this 
was  in  substance  an  application  to 
try  the  merits  of  the  supersedeas; 
that  the  Lord  Chancellor  had  no  ori- 
ginal jurisdiction  to  do  so,  the  prac- 
tice having  been  before  the  Court  of 
Review;  that  they  were  bound  by 
the  special  case  as  settled,  which 
settlement  was  final,  and  the  Lord 
Chancellor  could  not  go  into  the 
question  of  its  propriety,  or  exercise 
the  discretion  given  him  by  section 
3.  to  hear  the  case  otherwise  than 
by  special  case.  Ex  parte  Stubbs, 
re  Hall,  Mont.  &  Chit.  511.  S.  C. 
3  Dea.  549. 


PROOF  GENERALLY. 

1.  Bankrupt's  wife  admitted  to 
prove.  Ex  parte  Tkring,  Mont.  & 
Chit.  75. 

2.  A  creditor  having  his  debtor  in 
execution,  dies.  A  fiat  issues  against 
the  debtor,  who  some  time  after  ob- 
tains a  judge's  order  for  his  dis- 
charge, which  the  executor  of  the 
creditor,  though  served  with  notice, 
does  not  oppose:  Held,  that  the 
debt  was  not  extinguished,  but  that 
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the  executor  might  prove  it  agutut 
the  bankrupt's  estate.  Ex  parte 
Goodman,  re  Nainbif,  Mont.  &  Chit. 
151. 

3.  What  araountB  to  an  applica- 
tion to  prove,  and  a  rejection  thereof 
by  the  coiumtMioner.  Ex  parte 
Hviinliurne,  re  Field,  Mont.  &  Chit. 
119. 

4.  Petition  of  three  trustees,  to 
prove  against  a  bankrupt,  fourth, 
contained  charges  of  breach  of  trust, 
and  prayed  consequential  directions ; 
Held,  Court  could  only  make  the 
common  order  to  prove.  Assignees 
served  entitled  to  costs  of  resisting 
the  entire  application.  Ex  parte 
Smiih,  re  Clark,  Mont.  &  Chiu 
3*7. 

5.  A.,  B.,  and  C,  carrying  on  bu- 
siness in  partnership,  in  premises 
belonging  to  A.,  A.  executes  a  mort- 
gage of  the  property  to  a  banking 
company,  with  a  power  of  sale  for 
securing  6000/.,  the  amount  of  ad- 
vances to  the  partnership  by  the 
bank.  A.  afterwards  dies,  having 
devised  the  property  to  6.  and  C, 
who,  becoming  insolvents,  make  an 
assignment  of  all  their  estate  and 
effects,  in  trust,  fur  their  creditors  ; 
^jiiJ  ihe  trustees,  with  the  sanction 
i>r  ihc  bank,  enter  into  a  contract 
with  a  purchaser  for  the  sale  to  him 
of  the  mortgaged  property,  the  pur- 
chaser agreeing  to  pay  to  the  hank- 
ing company  tiie  6000/.,  by  yearly 
instalments.  A  fiat  afterwards  issues 
against  B.  and  C,  under  which  the 
bank  prove  for  the  whole  amount  of 
their  debt,  including  the  6000/.  On 
a  petition  by  the  asEisnees  to  ex- 
punge the  proof  far  that  sum,  the 
Court  allowed  the  proof  to  stand, 
but  directed  the  dividends  to  be  paid 
into  Court  subject  to  further  order. 


Ex  parte  Smi/ik,  re  Shed,  3  Do. 
597. 

6.  Where  proof  of  debt  has  been 
tendered  by  affidavit,  and  comau. 
sinners  are  not  satisfied,  but  r^uire 
creditor  to  attend  for  examiDatioi, 
although  she  be  very  infirm  ud  oU, 
and  unable  to  travel,  all  this  Cooit 
can  do  is  to  give  a  commission  in 
aid  to  take  examination  at  creditor'i 
own  residence.  Ex  parte  Shan,  re 
Kirkbt/,  Mont.  &  Chit.  6S4. 

7-  A  commissioner  is  not  justified 
in  rejecting  the  proof  of  a  debt, 
which  is  admitted  by  the  baokrupc, 
and  not  opposed  by  the  assigneef, 
because  the  deposition  of  the  credi- 
tor is  not  supported  by  the  evidence 
of  third  persons.  Ex  parte  Ciiaf 
man,  5  Dea.  273. 

&  In  a  special  case,  it  iras  stated 
that  by  contract  between  B.  andG., 
G.  had  agreed  to  sell  to  B.  all  tbe 
oil  which  should  arrive  by  a  certiia 
ahip,  which  B.  was  to  receive  widiin 
fourteen  days  arter  the  landing  of 
the  cargo,  and  pay  for,  at  the  ei- 
piration  of  that  time,  by  bilU  or 
money,  at  a  specified  price  per  un, 
with  customary  allowances :  tbsl  the 
ship  arrived,  and  the  cargo  «H 
landed,  and  G.  tendered  the  ail  to 
B.  at  the  end  of  the  fourteen  dsyi; 
that  the  quantity  of  oil,  aller  iliov- 
ances,  &c.,  was  a  certain  number  of 
tuns  stated  in  the  case :  that,  at  ibc 
time  of  the  tender,  the  market-price 
of  oil  was  lower  than  the  contnct 
price  by  an  amount  stated :  ibst  Bh 
on  the  tender  being  made,  refiBed 
to  accept :  and  that  the  difierence  of 
prices  was  within  the  knowledge  sf 
the  parties :  Held,  that  B.,  having 
become  bankrupt  after  the  reriuH, 
G.  could  not  prove  for  this  breacb  of 
contract  under  the  commission ;  for 
that,  although  G.'s  claim  would  be 
measured  by  the  difference  be- 
tween the  contract  andmarketprictt 
at     the    time    when     B.    smmli 
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have  fulfilled  his  contract,  yet 
the  case  did  not  show  that  the 
data  on  which  the  calculation  must 
proceed,  were  so  settled  as  to  admit 
of  no  dispute!  and  render  the  inter- 
vention of  a  jury  unnecessary,  and 
conseauently  the  claim  of  G.  was  not 
for  a  debt,  but  for  damages.  Green 
against  Bickneil,  8  Adol.  &  Ell.  701. 
S.  C.  S  Nev.  &  P.  634. 


PROOF  EXPUNGING. 

1.  Petition  to  expunge  proof  by  a 
bankrupt,  must  show  that  the  surplus 
or  amount  of  his  allowance  will  be 
affected.  Leave  to  amend.  Ex 
parte,  and  re  Pitchfortk,  Mont.  & 
Chit.  96. 

2.  A.  and  6.  secretly  partners, 
using  the  one  his  name  as  drawer, 
and  the  other  his  acceptor  of  bills, 
inquiry  directed  as  to  their  general 
habit,  and  whether  they,  intended 
thereby  to  bind  the  partnership 
estate.  A  creditor  holding  such 
bills,  proved  them  first  against  the 
separate  estate  of  A.  under  a  separ- 
ate fiat ;  then  also  against  the  joint 
estate  of  A.  and  B.  Then  he  re- 
ceived a  dividend  out  of  the  separate 
estate,  it  being  at  that  time  intimated 
to  him  that  one  proof  must  be  ex- 
punged. Subsequently  one  proof  is 
expunged  accordingly :  Held,  that 
by  receiving  the  dividend  he  had  not 
made  his  election  to  abide  by  his 
separate  proof,  but  on  refunding  the 
dividend  he  might  elect  to  come  in 
under  the  joint  fiat.  Ex  parte  Law, 
re  Bazley,  Mont.  &  Chit.  111. 

3.  A.,  B.,  and  C,  carrying  on  bu- 
siness in  partnership,  in  premises 
belonging  to  A.,  A.  executes  a  mort- 
gage of  the  property  to  a  banking 
company,  with  a  power  of  sale  for 


securing  6000^.,  the  amount  of  ad*^ 
vances  to  the  partnership  by  the 
bank.  A.  afterwards  dies,  having 
devised  the  property  to  B.  and  C, 
who,  becoming  insolvent,  make  an 
assignment  of  all  their  estate  and 
effects,  in  trust,  for  their  creditors ; 
and  the  trustees,  with  the  sanction 
of  the  bank,  enter  into  a  contract 
with  a  purchaser  for  the  sale  to  him 
of  the  mortgaged  property,  the  pur- 
chaser agreeing  to  pay  to  the  bank* 
ing  company  the  SOOOl.,  by  yearly 
instalments.  A  fiat  afterwards  issues 
against  B.  and  C,  under  which  the 
bank  prove  for  the  whole  amount  of 
their  debt,  including  the  600(V.  On 
a  petition  by  the  assignees  to  ex- 
punge the  proof  for  that  sum,  the 
Court  allowed  the  proof  to  stand, 
but  directed  the  dividends  to  be 
paid  into  Court,  subject  to  further 
order.  Ex  parte  Smythf  re  Steel, 
S  Dea.  597. 


PROOF  DOUBLE. 

A.  and  B.  secretly  partners,  using 
the  one  his  name  as  drawer,  and 
the  other  his  acceptor  of  bills,  in- 
quiry directed  as  to  their  general 
habit,  and  whether  they  intended 
thereby  to  bind  the  partnersliip 
estate.  A  creditor  holding  such 
bills,  proved  them  first  against  the 
separate  estate  of  A.,  under  a  sepa- 
rate fiat ;  then  also  against  the  joint 
estate  of  A.  and  B. ;  then  he  re- 
ceived a  dividend  out  of  the  separate 
estate,  it  being  at  that  time  intimated 
to  him  that  one  proof  must  be  ex- 
punged. Subsequently  one  proof  is 
expunged  accordingly:  Held,  that 
by  receiving  the  dividend,  he  had 
not  made  his  election  to  abide  by  his 
separate  proof,  but  on  refunding  the 
dividend  he  might  elect  to  come  in 
under  the  joint  fiat.  Ex  parte  Lawt 
re  Bazley,  Mont,  &  Chit.  111. 
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PROOF,  FORM  AND  MODE  OF. 

1.  Mode  of  proving  against  a 
bankrupt  trustee  and  agent.  Ex 
parte  Forrester^  re  Forrester^  Mont. 
&  Chit.  143. 

2.  Mode  of  proof  by  bankrupt 
executor.  Ex  parte  CoUingdon^  re 
Anderson^  Mont.  &  Chit.  156. 

3.  Bankrupt  trustee  allowed  to 
prove,  but  not  to  receive  trust  divi- 
dends. Ex  parte  Strettell^  re  Raikes^ 
Mont.  8c  Chit.  163. 

4<.  A  commissioner  is  not  justified 
in  rejecting  the  proof  oi  a  debt, 
which  is  admitted  by  the  bankrupt, 
and  not  opposed  bv  the  assignees, 
because  the  deposition  of  the  credi- 
tor is  not  supported  by  the  evidence 
of  third  persons.  Ex  parte  Chap" 
mafif  3  Dea.  273. 


PROOF    AGAINST  JOINT   OR 
SEPARATE  ESTATE. 

1.  Semble,  that  the  rule  as  to  not 
proving  so  long  as  a  solvent  partner 
remains,  does  not  apply  in  the  case 
of  joint  contractors  having  no  joint 
estate.  A  proof  having  been  ad- 
mitted while  a  solvent  partner  ex- 
isted, the  Court  will  not  expunge 
the  proof,  if  that  partner  has  subse- 
quently become  insolvent,  as  it 
would  be  going  through  a  mere  form 
to  expunge,  when  it  could  be  read- 
mitted by  reason  of  the  subsequent 
insolvency.  A  partner  dying,  hav- 
ing a  solvent  estate,  is  not  a  case 
within  the  rule,  that  a  joint  creditor 
cannot  prove  in  competition  with 
separate  creditors,  as  long  as  there 
is  a  solvent  partner  liable.  Ex  parte 
Banermarif  re  Lomaxt  Mont.'&  Chit. 
573.  S.  C.  3  Dea.  476. 

2.  Held,  that  the  estate  of  a  part- 
ner in  a  joint  stock  company,  who 
has  become  bankrupt,  and  against 
whom  judgment  has  not  been  ob- 
tained pursuant  to  7  G.  4.  c  46. 


ss.  9.  12.  and  13.  is  liable  to  tbe 
claims  of  a  creditor  of  the  company, 
bankruptcy  being  a  statutory  execu- 
tion. Whether  6  G.  4.  c.  16.  s.  63. 
applies  where  the  partnership  hai 
ceased  to  exist  ?  No  difference  be- 
tween a  banking  company  under 
7  G.  4.  c.  46.  and  an  ordinary  part- 
nership, as  regards  the  effect  of 
6  G.  4.  c.  16*  s.  62.,  and  a  creditor  of 
the  company  may  prove  against  tbe 
separate  estate  of  an  individual 
member  for  the  purposes  of  the 
latter  section. 

Difference  between  co-contractors 
and  co-partners.  Ex  parte  MarUony 
and  ex  parte  Broome^  re  Marsioiit 
Mont.  &  Chit.  576.  S.  C.  3  Dea.  47& 

3.  Held,  that  the  estate  of  a  part- 
ner in  a  joint  stock  company,  who 
has  become  bankrupt,  and  against 
whom  judgment  has  not  been  ob« 
tained  pursuant  to  7  G.  4.  c.  46. 
ss.  9.  12.  &  13.  is  liable  to  the  claims 
of  a  creditor  of  the  company,  bank- 
ruptcy being  a  statutory  execution. 

Whether  6  G.4.  c.l6.  s.  62.  ap- 
plies where  the  partnership  has 
ceased  to  exist  ? 

No  difference  between  a  banking 
company  under  7  G.  4.  c.  46.  and  an 
ordinary  partnership  as  regards  tbe 
effect  of  6  G.  4.  c.  16.  s.  62.,  and  a 
creditor  of  the  company  may  prove 
against  the  separate  estate  of  an  in- 
dividual member  for  the  purposes  of 
the  latter  section. 

Difference  between  co<  contractors 
and  co-partners.  Ex  parte  Marstont 
and  ex  parte  Broome^  re  Marstoh 
Mont.  &  Chit.  576.  S.  C.  3  Dea.  476- 

4.  A  joint  stock  bank,  bv  their 
registered  officer,  held  to  nave  a 
right  to  prove  against  the  joint  estate 
of  A.,  B.,  and  C,  although  B.andC 
were  members  in  the  bank,  and  there 
were  creditors  of  the  bank  unpaid, 
who  might  also  prove  for  the  jjur- 
poses  of  6  G.  4.  c.  16.  s.  62.  against 
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the  separate  estates  of  B.  and  C. 
respectively.  Proofs  between  part- 
ners are  never  governed  by  reasoning 
founded  on  probability  of  surplus ; 
that  is  not  dealt  with  till  it  arises. 
Per  Sir  G.  Rose.  Ex  parte  Lato,  re 
Hayne^  Mont.  &  Chit.  590. 

5.  A.,  B.,  and  C,  partners  in  trade, 
together  with  D.  as  their  surety » 
enter  into  a  joint  and  several  bond 
to  their  bankers,  preparatory  to  the 
latter  making  further  advances  to 
the  partnership  firm.  The  bond  was 
conditioned  for  the  payment  of 
10,000/.  on  demand,  with  interest 
from  its  date.  At  the  date  of  the 
bond,  there  was  a  balance  of  2375/. 
due  to  the  bankers,  which  was  dis- 
charged by  subseauent  payments ; 
but  at  the  time  of  the  bankruptcy  of 
A.,  B.,  and  C,  a  much  lareer  balance 
was  due  from  them  to  the  bankers 
than  the  sum  secured  by  the  bond. 
D.,  the  surety,  died  ;  and  in  a  credi- 
tor's suit  brought  by  the  bankers 
against  his  representatives,  to  which 
suit  the  assignees  of  A.,  B.,  and  C. 
were  also  parties,  it  was  found  that 
the  bankrupts  intended  that  the  bond 
should  be  held  by  the  bankers,  as  a 
security  for  any  general  balance  that 
should  become  due  to  them ;  but 
that  the  surety  intended  the  bond  to 
be  a  security  only  for  the  particular 
balance  due  to  them  at  the  date  of 
the  bond :  Held,  that  the  bond  was, 
under  these  circumstances,  prove- 
a^ble  by  the  bankers  against  the 
separate  estate  of  A.  for  the  whole 
amount  of  the  principal  and  interest 
secured  by  it.  Ex  parte  Walker^  re 
fidgeoriy  3  Dea.  672. 


PUBLIC  POLICY. 

Defendant,  subject  to  the  approval 
of  a  meeting  of  creditors,  agreed  to 
pay  plaintiff's  assignees  of  B.,  a  bank- 
rupt, 2012/.,  supposed  to  be  equal  to 
\0s*  in  the  pound,  upon  all  debts 
then  proved ;  the  fiat  was  to  be 
worked  in  the  usual  way :  a  claim  of 
defendants  of  700/.  was  to  be  allowed 
in  full ;  the  assignees  to  pay  the  costs 
of  the  bankruptcy  ;  the  surplus  of 
the  estate  to  be  divided  among  the 
creditors :  but  the  dividends  of  those 
who  had  previously  received  10^.  in 
the  pound  were  to  be  paid  over  to 
defendant,  and  the  excess  beyond 
10«.  in  the  pound  to  belong  to  the 
creditors :  Held,  that  this  agreement 
was  void,  as  contrary  to  the  policy 
of  the  bankrupt  law.  Staines  v.  fVain- 
ivright,  6  Bing.  N.  C.  1 74-. 


PROTECTION  TO  CREDITORS. 

When  the  creditor  of  the  principal 
is  sole  assignee  under  a  commission 
against  the  surety,  and  petitions 
for  sale  of  the  mortgaged  property, 
a  person  must  be  appointed  to  pro- 
tect the  interests  of  the  creditors  of 
the  surety.  Ex  parte  Haines,  re 
Barnett,  Mont.  &  Chit.  32. 


PROTECTED    PAYMENTS, 
DEALINGS,  &c. 

1.  S.  being  sued  by  defendant,  paid 
money  into  Court  in  lieu  of  bail  on  the 
13th  of  September,  having  omitted 
to  put  in  bail,  or  pay  the  additional 
sum  required  as  security  for  costs, 
the  Court  ordered  the  money  to  be 
paid  to  defendant,  on  the  23d  of 
September ;  on  the  9th  S.  had  com- 
mitted an  act  of  bankruptcy,  and  on 
the  28th  a  fiat  was  issued  against 
him :  Held,  that  his  assignees  could 
not  recover  from  defendant  the  money 
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80  paid  him  by  order  of  the  Court. 
Reifnolds  v.  Wedd^  4Bing.  N.  C.  694. 

2.  A  bankrupt  having,  within  two 
months  before  the  fiat,  deposited 
chattels  by  way  'of  pledge,  in  con- 
sideration of  an  advance  of  money : 
Held,  that  the  transaction,  though 
bon&  fide,  and  without  notice  of  an 
act  of  bankruptcy,  was  not  protected 
by  sect.  82.  of  6  Geo.  4.  c.  16. ;  but 
that  his  assignees  might  recover  the 
value  in  trover.  Wright  v.  Fearnley^ 
5  Bing.  N.  C.  89.  S.  C.  6  Scott,  813. 

3.  A.  committed  an  act  of  bank- 
ruptcy on  the  9th  September,  and 
on  the  13th  he  was  arrested  on  pro-* 
cess  issued  in  an  action  commenced 
in  the  Boston  court  of  requests  to 
recover  420^.,  on  a  contract  entered 
into  on  the  5th,  and  pursuant  to 
M'hich  goods  were  delivered  on  the 
7th  of  the  same  month.  He  deposited 
the  amount  indorsed  on  the  writ  in 
the  hands  of  the  sheriff,  and  it  was 
paid  into  Court,  but  without  the  ad- 
ditional 10^.  for  costs  (under  the  sta* 
tutes  43  Geo.  3.  c.  46.  s.  2.  and  7  & 
8  Geo.  4.  c.  71.  s.2.),  and  on  the  23d 
the  plaintiff  in  the  action  obtained 
an  order  for  the  payment  of  the 
money  out  of  Court  to  him,  and  was 
then  informed  of  the  act  of  bank- 
ruptcy. A  fiat  was  issued  on  the 
28th,  and  assignees  were  appointed  : 
and  in  an  action  by  them  to  recover 
back  the  420/.,  as  money  had  and 
received  to  their  use :  Held,  that  the 
payment  out  of  Court  was  by  com- 
pulsion of  law,  and  that  they  were 
not  entitled  to  recover.  Reynolds 
V.  Wedd,  6  Dowl.  Prac.  Co.  728. 

4.  An  act  of  bankruptcy  having 
been  committed  on  the  6th  of  July, 
a  bona  fide  execution  was  issued  on 
the  8th,  under  which  the  goods  of 
the  bankrupt  were  levied.    On  the 


19th  of  July  the  2  &  8  \^ct  c.9, 
was  passed,  and  on  the  24di  a  fiat 
in  bankruptcy  issued,  under  which 
the  plaintifis  were  chosen  assignees: 
Held,  that  the  execution  was  pro- 
tected by  the  statute.  Edmonds  v. 
Laxolei/t  6  Mees.  &  Wels*  285. 


REFERENCE. 

1.  Where  on  petition  to  appoint 
trustee  in  place  of  bankrupt,  usoal 
reference  is  dispensed  with,  affida?it 
must  be  made  of  his  fitness  and  re- 
spectability. Ex  parte  Painter,  re 
Peachy  Mont.  St  Chit.  364. 

2.  Petition  to  supersede  charged 
that  petitioning  creditor's  debt  was 
composed  of  bill  of  costs  of  attorney 
in  action.  Petitioner  contended  that, 
through  negligence,  cause  was  lost, 
and  business  useless,  and  that  at. 
torney  agreed  to  take  costs  out  of 

Socket  only  (see  ant^,  page  346.). 
Reference  by  consent  to  Registrar 
to  tax  costs,  having  regard  to  ques- 
tion of  negligence,  and  to  ascertain 
what  due,  and  state  special  circam- 
stances  :  Held,  he  ought  to  hare 
considered  the  contract,  and  to  have 
taxed  accordingly  ;  and  that  the 
order  of  reference  so  taken  by  con- 
sent was  no  waiver  of  the  objection 
founded  on  the  contract.  Ex  parte 
and  re  Souihall^  Mont.  &  Chit,  656. 


REFUNDING. 

C,  a  trader,  on  the  5th  of  June, 
1838,  assigned  his  effects  in  trust 
for  the  benefit  of  his  creditors ;  on 
the  same  day  (but  before  the  eze- 
cution  of  the  assignment)  a  6.  fa. 
against  C.  was  delivered  to  the  she- 
riff's agent  in  London,  under  which 
a  sheriff's  officer  levied  upon  his 
goods  on  the  6th.  The  trustees 
under  the  assignment  paid  him  the 
amount  of  the  levy  under  protest. 
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and  he  withdrew  from  possession. 
It  afterwards  appeared  that  C.  had 
committed  an  act  of  bankruptcy  on 
the  2d  of  June,  upon  which  a  fiat 
issued  on  the  18th:  Held,  that  the 
trustees  could  not  recover  back  from 
the  sheriff  the  money  so  paid  by  them 
to  the  officer,  as  having  been  paid 
under  a  mistake  of  fact.  Hams  v. 
Lhyd^  5  Mees.  &  Wels.  432. 


REHEARING. 

Semble,  the  1  &  2  W.  4.  c.  56. 
s.  32.,  limiting  the  time  of  appeal  to 
the  Lord  Chancellor,  does  not  pre- 
vent the  Court  of  Review  rehearing  a 
auestion  of  proof  decided  by  them  al- 
lough  nine  months  had  since  elapsed. 
£x  parte  Wkitmoref  3  Mont.  &  Ayr. 
627*,  confirmed  on  a  rehearing,  fur- 
ther evidence  being  admitted.  £x 
parte  Jackson^  re  Warwick^  Mont.  & 
Chit.  263. 


RELEASE. 

Creditors^baving  brought  a  joint 
action  against  the  bankrupt  and  A. 
and  B.,  and  having  procured  bank- 
rupt to  plead  bankruptcy,  under- 
taking to  release  and  discharge  him, 
and  having  entered  a  noUe  prosequi 
as  to  him,  and  obtained  judgment  by 
default  against  A.,  and  verdict  and 
judgment  against  B.  Qufere,  Whe- 
ther the  right  against  bankrupt's 
estate  is  not  merged  and  gone  in 
toto  ?  Ex  parte  Banermanf  re 
Lomax,  Mont.  &  Chit.  569.  S.C. 
3  Dea.  476. 


REPUTED  OWNERSHIP. 

1.  M.  and  Co.  abroad,  through 
the  agency  of  A.  and  Co.,  procure 
B.  to  consign  them  goods.    M.  and 


Co.  remit  to  A.  and  Co.  bills  speci- 
fically appropriating  them  to  pay  B., 
and  also  write  to  B.  to  say  they  have 
done  so.  Before  payment  A.  and 
Co.  became  bankrupt :  Held,  that  as 
the  original  transaction  was  through 
the  agency  of  A«  and  Co:,  they  must 
be  considered  as  agents  throughout 
the  transaction ;  and  that  there  was 
sufficient  privity  to  entitle  B.  to  re« 
cover  the  bills  from  them,  although 
M.  &  Co.  were  indebted  to  A.  and 
Co.  at  the  time.  Ex  parte  Hankcy^ 
re  Douglasy  Mont.  &  Chit.  1. 

2.  A  casual  conversation  is  suffi- 
cient notice  to  prevent  reputed 
ownership.  The  Court  will  restrain 
assignees  from  proceeding  at  law  to 
invalidate  transfer  of  shares  by  virtue 
of  reputed  ownership.  Ex  parte  and 
re  Richardson^  Mont.  &  Chit.  43. 

3.  A  pawnbroker  who,  in  taking 
pledges,  omits  to  pursue  the  course 
required  by  39 &  40  Geo.  3.  c.99.  s.6. 
acquires  no  property  in  the  pledges, 
and  cannot  maintain  a  lien  on  them 
affainst  the  assignees  of  a  pawner 
who  afterwards  becomes  bankrupt. 
Fergusson  v.  Norman  ^  5  Bing.  N.  C. 
76.    S.  C.  6  Scott,  794. 

4.  Under  a  plea  that  the  plaintiff 
was  not  possessed  as  of  his  own  pro- 
perty as  assignee  of  the  chattels  in 
question,  it  appeared  that  the  plain- 
tiff claimed  as  assignee  under  a  se- 
cond commission,  under  which  the 
bankrupt  had  obtained  his  certifi- 
cate ;  but  his  estate  had  not  produced 
sufficient  to  pay  I5s.  in  the  pound  : 
Held,  that  it  was  competent  to  the 
defendant  (who  claimed  as  assignee 
under  a  subsequent  fiat)  to  shew,  in 
answer  to  the  plaintiff's  claim,  that 
the  goods  (afler  acquired  property) 
had  been  suffered  to  remain  in  the 
order  and  disposition  of  the  bank- 
rupt by  the  consent  and  permission 
of  the  true  owner,  and  therefore 
passed  under  the  7  Geo.  4.  c«  57*  s.  30. 
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to  the  assignees  of  the  Insolvent 
Debtors'  Court,  the  bankrupt  having 
taken  the  benefit  of  that  act.  Butler 
Y.  HobsoHy  5  Scott,  798.  S.  C.  5  Bing. 
N.  C.  128. 

5.  A  fiat  issued  against  a  trader 
who  had  already  been  twice  bank-* 
rupty  and  obtained  his  certificate  on 
both  occasions*  but  whose  estate 
had  not  produced  sufficient  to  pay 
the  creditors  under  the  second  com- 
mission I5s.  in  the  pound.  The 
bankrupt  had,  between  the  time  of 
obtaining  his  certificate  under  the 
second  commission  and  the  issuing 
of  the  fiat,  carried  on  business  to  a 
considerable  extent,  and  was  pos- 
sessed of  property  which  might  at 
any  time  have  been  made  available 
in  satisfaction  of  the  debts  proved 
under  the  second  commission :  and 
the  assignees  under  that  commission 
was  aware  of  these  facts :  Held,  that, 
under  the  circumstances,  the  fiat  was 
not  void,  such  after-acauired  pro- 
perty having  been  suffered  to  remain 
in  the  possession  of  the  bankrupt  as 
reputed  owner,  and  therefore  being 
such,  as  by  virtue  of  the  6  Geo.  4t. 
c.  16.  8. 72.,  the  fiat  might  operate 
upon.  Butler  v.  Hobion^  5  Scott, 
824.     S.  C.  5  fiing.  N.  C.  128. 


REVERSING   ADJUDICATION. 
See  Fiat  Superseding. 


REVOCATION  OFSUBMISSION 
TO  ARBITRATION. 

An  action  having  been  brought 
to  recover  damages  for  a  breach  of 
an  agreement,  by  which  the  defend- 
ant covenanted  to  purchase  an  es- 
tate of  the  plaintiff,  for  which  he  was 


to  pay  a  larse  sum  by  instalments, 
and  secure  the  remainder  by  an  an- 
nuity chargeable  upon  certain  pro- 
perty of  sufficient  value,  a  Yerdict 
was  taken  at  Nisi  Prius  for  lO^OOOf^ 
subject  to  a  reference  of  the  cause, 
and  all  matters  in  difference  ;  850QL 
to  be  paid  by  the  defendant  into  the 
hands  of  the  arbitrator,  to  be  paid 
as  the  latter  thought  fit^  and  the 
arbitrator  to  order  what  should  be 
done  in  the  action.  The  arbitrator 
awarded,  that  the  plaintiff  was  en- 
titled to  have  a  verdict  entered  for 
him,  on  the  several  issues  in  tlie 
cause,  and  that  he  had  sustained 
damage,  by  reason  of  the  premises 
in  the  pleadings  mentioned,  and  the 
matters  in  dinerence,  to  the  amouol 
of  6067/. ;  and  he  then  awarded  that 
the  3500/.  should  be  paid  to  the 
plaintiff,  together  with  a  further  sam 
of  2567/*,  the  balance  of  such  da- 
mages, on  all  the  causes  of  action : 
Held,  that  the  award,  although  it  did 
not  distinguish  the  amount  awarded, 
in  respect  of  the  action,  from  that 
upon  the  matters  in  difibrence,  and 
although  it  awarded  a  gross  sum, 
including  the  value  of  the  annuity, 
was  good:  Held,  also,  that  the  bank- 
ruptcy of  the  defendant,  before  the 
making  of  the  award,  was  not  a 
ground  for  setting  aside  the  award 
Semble,  that  the  bankruptcy  did  not 
operate  as  a  revocation  of  the  sab* 
mission  to  reference.  Taybr  v. 
Shuttlemrtht  8  Dowl.  Pr.  Ca.  281. 


SALE. 


1.  When  the  creditor  of  the  prin* 
cipal  is  sole  assignee,  under  a  com- 
mission against  the  surety,  and  pe- 
titions for  sale  of  the  mortgaged 
property,  a  person  must  be  appointed 
to  protect  the  interests  of  tne  cre- 
ditors of  the  surety.  Ex  parte  Hmn€$t 
re  BarneU^  Mont,  ft  Chiu  38. 
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2.  If  a  petition  for  the  sale  of  an 
equitable  mortgage  is  rendered  ne- 
cessary,  from  a  mistaken  view  by 
the  assignees  of  their  rights,  they 
can  claim  costs  only  out  of  the 
bankrupt's  general  estate.  £x  parte 
Bate,  re  Gough,  Mont.  &  Chit.  58. 

3.  On  application,  by  equitable 
mortgagee,  for  leave  to  bid,  Court 
will  not  make  order  to  spare  her  from 
paying  deposit,  if  declared  the  pur- 
chaser. £x  parte  Wilson,  re  Maltby, 
Mont.  &  Chit.  110. 

4i.  The  bankrupt,  and  his  surety, 
entered  into  an  agreement  with  the 
assignees  to  pay  all  the  creditors 
dOf.  in  the  pound,  in  consideration 
of  which  they  agreed  that  the  fiat 
should  be  annulled.  In  pursuance 
of  this  agreement,  10«.  in  the  pound 
was  paid,  and  the  assignees  had  a 
fund  sufficient  to  pay  the  remainder, 
but  were,  nevertheless,  proceeding 
to  sell  certain  property  of  the  bank- 
rupt. On  a  petition,  by  the  bank- 
rupt, to  restram  them  from  so  doing, 
the  Court  declined  to  make  any 
order,  as  the  requisitions  of  the  com- 
position contract  clause  had  not  been 
complied  with.  £x  parte  and  re 
Nainby,  3  Dea.  587. 

5«  Special  order  made  as  to  the 
disposal  of  the  bankrupt's  goods, 
which  one  assignee  had  taken  in  exe- 
cution, and  which  the  other  assignee 
claimed  as  having  been  lefl  in  the 
reputed  ownership  of  the  bankrupt. 
Ex  parte  Bishop,  3  Dea.  132. 


SCOTLAND. 

According  to  English  law,  an 
equitable  mortgage  of  Scotch  pro- 
perty was  efiPected.  The  special 
case  found  that,  *'  by  the  lato  of  Scot' 
land,  no  Hen  or  equitable  mortgage 
on  the  estate  in  question  was  created 


by  the  deposit:"  Held,  nevertheless, 
that  the  parties. contracting,  as  well 
as  the  assignees  under  a  subsequent 
fiat  against  the  mortgagors,  being 
resident  here,  the  property  came  to 
the  hands  of  the  assignees  charged 
with  the  equity,  and,  therefore,  they 
were  bound  to  pay  the  mortgage 
debt  out  of  the  proceeds  of  the  par- 
ticular property.  Ex  parte  Pollard 
re  Courtney,  Mont.  &  Chit.  239. 


SECURITY  FOR  COSTS. 

1.  The  plaintiff  had  been  three 
times  insolvent,  and  once  a  bank- 
rupt, and  brought  an  action  on  a  bill 
of  exchange,  as  trustee  for  a  third 
person,  to  whom  he  had  transferred 
the  bill ;  the  Court  refused  to  order, 
on  those  grounds,  that  the  plaintiff 
should  give  security  for  costs.  fVray 
V.  Brown t  8  Dowl.  Pr.Ca.  279.  S.  C. 
6  Bing.  N.  C.  271. 

2.  After  verdict  in  favour  of  the 
plaintiff,  and  a  rule  for  a  new  trial 
made  absolute,  he  became  bankrupt, 
and  the  Court  compelled  him  to  give 
security  for  costs,  although  there 
was  no  affidavit  that  the  action  was 
carried  on  for  the  benefit  of  the  as- 
signees. Denton  v.  Williams,  8 
Dowl.  Pr.  C.  123. 

3.  Tlie  Court  refused  to  compel 
the  lessor  of  the  plaintiff,  in  an  action 
of  ejectment,  to  give  security  for 
costs,  on  the  ground  that  he  was  an 
uncertificated  bankrupt,  it  appearing 
that  the  assignees  had  dechned  to 
proceed  with  the  action,  and  it  being 
sworn  that  it  was  carried  on  solelv 
for  the  bankrupt's  benefit.  Doe  d. 
Colnaghi  v.  Blick,  5  Scott.  714. 


SERVANTS,  &c. 

An  articled  clerk  to  an  attorney 
and  solicitor  is  not  an  apprentice 
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within  the  meaning  of  the  49th  sec- 
tion of  the  bankrupt  act»  6  G.  4. 
c.  16-  Ex  parte  Prideaux^  in  re 
Buih  and  Prideaux,  3  Myl.  &  Cr. 
327. 


SERVICE. 

See  Petition,  Service  of.    Affi- 
davit OF  Service,  &c. 


SET-OFF. 

1.  Quaere,  whether,  under  the 
7  G.  4.  c.  46.,  and  1  &  2  Vict.  c.  96., 
a  joint  stock  bank  can  sue  out  a  fiat 
against  a  shareholder*  upon  a  debt 
due  in  respect  of  an  unsettled  ac- 
count, precluding  the  debtor's  right 
of  set-off?  Held,  that  the  two  acts 
must  be  taken  together,  and  that, 
therefore,  the  company  miffht  issue 
such  fiat  by  their  registered  officer. 
Quere,  whether,  under  the  7  G.  4. 
c.  46.,  a  company  could  sue  a  mem- 
ber of  it,  at  law,  in  respect  of  an 
unsettled  partnership  debt,  preclud- 
ing set-off?  Semble,  not.  Per  Sir  G. 
Rose.  Quaere,  whether  the  7  G.  4., 
and  \  &2  Vict.,  taken  together,  do 
not  convert  an  equitable  debt,  due 
from  one  member  of  a  company  to 
the  body,  into  a  legal  debt  for  all 
purposes,  by  taking  away  the  right 
of  setroff?  Qusere,  whether  the  7G.4. 
and  I  &  2  Vict.,  excluding  the  right 
of  a  partner  in  a  company  to  set-off, 
was  mtended  to  apply  to  cases  only 
of  bills  of  exchange  due  by  the  part- 
ner, on  pure  banking  accounts,  and 
not  to  transactions  involving  the  ac- 
count of  capital  ?  Semble,  not.  Ex 
parte  and  re  Hally  Mont.  &  Chit. 
365, 

2.  Upon  a  dissolution  of  partner- 
shipi  defendant  agreed  to  pay  his 


co-partners  6817A  9s.  8J*,  as  his 
share  of  the  liabilities  of  the  finn, 
they  taking  the  effects  and  assets, 
and  undertaking  to  pay  a  debt  of 
51,891/.  12f.,  due  from  the  firin  to 
H.  After  the  dissolution  they  be- 
came bankrupts,  and  never  paid  H.: 
Held,  that,  in  an  action  by  their  as* 
signees  for  the  6817/.  9s.  8/^,  the 
defendant  could  not  set  off  their  un- 
dertaking to  pay  the  5l,S9lL  12i.  to 
H.  AMott  V.  HickSf  5  Bing.  N.  C. 
578.     S.  C.  7  Scott,  715. 

8.  To  an  action  by  assignees  of  a 
bankrupt,  for  the  price  of  a  phaeton, 
for  which  defendant  had  agreed  to 
pay  ready  money,  defendant  pleaded 
a  set-off  in  respect  of  a  bill  of  ex« 
change,  drawn  by  H.,  accepted  by 
the  bankrupt,  and  indorsed  by  H. 
to  defendant.  Plaintifi  replied  that, 
af^er  the  bill  was  dishonoured,  H. 
indorsed  it  to  defendant,  without 
consideration,  in  trust  that  defend- 
ant should  purchase  the  phaeton  of 
the  bankrupt,  hand  it  over  to  H., 
and  fraudulently  attempt  to  set  off 
the  bill  against  the  price  of  the 
phaeton:  Held,  a  sufficient  answer 
to  the  claim  of  set-off.  Lackingtw 
V.  Combesy  6  Bing.  N.  C.  71. 

4.  Declaration,  by  assignees  of  &, 
a  bankrupt,  stated  that  defendant,  in 
consideration  that  B.  would  sell  and 
deliver  to  him  sugars,  at  the  rate 
and  price  of,  &c.,  agreed  to  pay  him 
for  the  same,  prompt  two  months, 
or  an  acceptance  at  twenty  days,  if 
required ;  that  the  goods  were  deli- 
vered to  and  received  by  defendant, 
before  the  bankruptcy,  on  the  terms 
aforesaid ;  but  he  did  not,  though  re- 
quired  before  the  bankruptcy,  pay> 
then  or  since,  by  an  acceptance,  nor 
did  he  otherwise  pay,  whereby  B., 
before  his  bankruptcy,  lost  the  use 
and  benefit  of  such  acce|>tance,  and 
the  benefit  which  would  have  ac- 
crued to  him  from  having  it  dis- 
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counted,  and  raising  money  on  it  for 
his  use  in  the  way  of  his  trade»  and 
was  put  to  loss  and  inconvenience 
by  not  havine  such  acceptance  to 
negotiate,  ancf  his  estate  applicable 
to  the  payment  of  his  just  debts  was, 
by  reason  of  the  non-payment  for 
the  ^oods  in  manner,  afterwards  di- 
minished in  value,  to  the  damage  of 
the  assignees  and  creditors.  Plea, 
set-off  for  a  debt  due  from  B.  before 
bankruptcy*  Demurrer :  Held,  that 
the  concluding  averments  of  the  de- 
claration did  not  show  a  special  da- 
mage to  the  plaintiflb,  but  only  a 
common  pecuniary  loss;  that  the 
case  appearing  on  the  declaration 
was  one  of  mutual  credit,  within  stat. 
6  G.  4.  c.  16.  s.  50«,  and  that  a  set* 
off  might  be  pleaded.  Groom  v.  Westi 
8  Add.  &  £11.  701.  S.  C.  1  Parry  & 
D.  19. 

5.^  To  a  count  for  money  had  and 
received,  to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded 
that,  although  the  money  mentioned 
remained  and  was  in  the  possession 
of  the  defendant,  after  Uie  bank- 
ruptcy, yet  that  it  was  in  fact  re- 
ceived before  the  issuing  of  the  fiat, 
and  from  thence  remained  in  the  de- 
fendant's possession ;  that  before  and 
at  the  time  of  the  issuing  of  the  fiat, 
the  bankrupt  was  indebted  to  the 
defendant  in  a  larger  sum ;  and  that, 
at  the  time  he  so  gave  credit  to  the 
bankrupt,  he  had  no  notice  of  any 
act  of  bankruptcy :  Held,  that  this 
was  not  a  good  ground  for  a  set-off 
(which  the  plea  concluded  with),  and 
that  it  was  therefore  bad.  Wood  v. 
SmUh,  4  Mees.  &  Wels.  522. 


has  been  issued  against  a  party  whose 
ffoods,  or  the  proceeds  of  them,  are 
in  t!he  hands  of  the  sheriff,  under  an 
execution,  is  not  a  sufficient  claim 
of  the  goods  to  warrant  an  applica- 
tion for  a  rule  to  interplead.  Tarlc' 
ton  Y.Dumelow,  5  Bing.  N.  C.  110. 


f 
; 


SHERIFF. 

Semble,  notice  ,by  the  solicitor 
to  the  petitioning  creditor,  that  a  fiat 
Vol.  I. 


SOLICITOR  TO  FIAT. 

The  affidavit  (dated  22d  April, 
1839),  under  the  abolition  of  arrest 
act,  1  &  2  Vict.  c.  110.  s.  8.,  was  of 
a  debt  of  *^  1007.  and  upwards,"  on 
bills  of  exchange,  as  due  to  A.,  the 
<<  deponent,  and  B.  and  C,  his  late 
partners.**  The  notice  and  requisi- 
sjtion  to  pay  (dated  the  24'th  April), 
was  in  respect  of  a  debt  of  3612/., 
but  intended  as  the  same  and  the 
real  debt,  and  was  signed  by  A.  for 

B.  and  C.  and  himself,  on  the  24'th 
April,  A.  filed  another  affidavit, 
swearing  the  debt  to  be  361 2/*  **  upon 
bills  of  exchange,"  and  on  the  2d 
May,  A.  and  B.,  for  themselves  and 

C,  gave  a  corresponding  notice. 
The  commissioners  approved  a  bond 
for  200/.,  as  security  under  the  first 
affidavit,  although  he  had  notice  that 
the  real  debt  was  the  3612/.  On  the 
3d  June,  A.,  B.  and  C.  issued  a  fiat 
on  the  alleged  act  of  bankruptcy,  by 
not  having  eiven  security  under  the 
second  affidavit,  and  notice.  The 
affidavit  also  stated  the  debt  to  be 
*' justly  due,"  instead  of  following 
the  words  of  the  8th  section,  which 
uses  the  words  '<  justly  and  truly 
indebted*"  The  alleged  act  of  bank- 
ruptcy was  also  proved  by  the  soli* 
citor  to  the  fiat ;  and  the  petitioning 
creditor's  affidavit,  on  striking  the 
docket,  stated  the  debt  to  be  due 
<<  for  goods  sold  and  delivered:'* 
Held,  there  were  not  sufficient  ob« 
jections  to  warrant  the  staying  the 
advertisement  in  the  Gazette ;  and» 
upon  the  question  of  supersedeas^ 


L 


762 


INDEX. 


SOLICITOR  TO  VlAT^continued. 

qusre,  whether  these,  or  any  of 
them,  are  sufficient  grounds  for  su- 
perseding. Per  Sir  Cr.  Rose.  The 
proof  of  the  act  of  bankruptcy  by 
the  solicitor  to  the  fiat,  is  sufficiently 
bad  to  induce  the  Court  to  send  the 
question  to  be  tried  by  action  at  law. 
Ex  parte  and  re  Rhodes,  Mont.  & 
Chit.  319. 


SOLICITOR  AND  CLIENT. 

1.  A  fiat  founded  on  a  bill  due  to 
a  solicitor,  before  taxation,  is  good 
prim&  facie,  if  afterwards,  on  tax- 
ation, it  is  reduced  below  100/.  Sem* 
ble,  the  fiat  will  be  superseded.  Ex 
parte  and  re  Ford,  Mont.&  Chit.  97. 

2.  Upon  a  question  of  quantum  of 
a  petitioning  creditor's  debt,  con- 
sisting of  a  bill  of  costs,  the  Court 
has  no  power  to  inquire  into  the 
conduct  of  the  solicitor  in  the  pro- 
ceedings out  of  which  it  arose,  though 
alleged  he  had  been  guilty  of  gross 
neglect  and  misconduct.  Ex  parte 
and  re  SouihaU,  Mont.  &  Chit.  346. 

3.  Qussre,  as  to  the  lien  of  a  soli- 
citor upon  a  superseded  fiat.  Ex 
parte  and  re  May,  Mont.  &  Chit. 
619. 

4*.  The  Court  has  power,  inde- 
pendently of  the  2  G.  3.  c.  23.  s.  23., 
to  order  an  attorney  to  deliver  a 
signed  bill  of  costs,  and  if  the  client 
becomes  bankrupt,  his  right,  in  that 
respect,  vests  in  his  assignees.  Clark' 
son  V.  Parker,  6  Dowl.  Prac.  Ca.  87. 


SOLVENT  PARTNER. 

Semble,  that  the  rule  as  to  not 
proving,  so  long  as  a  solvent  part- 
ner remains,  does  not  apply  in  the 
case  of  joint  contractors  having  no 
joint  estate.    A  proof  having  be^n 


admitted  while  a  solvent  partna 
existed,  the  Court  will  not  expunge 
the  proof,  if  that  partner  has  sub- 
sequently become  insolvent,  as  it 
would  be  going  through  a  mere  fonn  • 
to  expunge,  when  it  could  be  re- 
admitted by  reason  of  the  subse- 
quent insolvency.  A  partner  dyiog, 
leaving  a  solvent  estate,  is  not  a  case 
within  the  rule,  that  a  joint  creditor 
cannot  prove  in  competition  with 
separate  creditors,  so  long  as  there 
is  a  solvent  partner  liable.  Ex  parte 
Banerman,  re  Lomax,  Mont.  &  Chit. 
573.    S.  C.  3  Dea.  476. 


SPECIAL  CASE. 

1.  Wliere  a  special  case  raises  od 
the  face  of  it  any  doubt  as  to  factt 
within  the  knowledge  of  officers  of 
the  Court,  the  Lord  Chancellor  will 
direct  further  inquiry  ;  secus,  if  un- 
ambiguous. Ex  parte  and  re  Roae, 
Mont.  &  Chit.  334. 

2.  Quaere,  Whether  there  is  any 
mode  of  appealing  from  the  shape  in 
which  a  special  case  is  settled  bT 
the  Court  of  Review  ?  In  re  tfoft 
Mont.  &  Chit.  469. 

3.  The  Court  of  Review  hafing, 
on  the  bankrupt's  petition,  made  an 
order  to  annul  the  fiat,  instead  of  to 
reverse  the  adjudication  merely*  and 
the  fiat  having  been  annulled  bv  the 
Lord  Chanceflor  in  pursuance  there- 
of, according  to  the  usual  practice^ 
the  petitioning  creditor  applied  for 
a  special  case ;  but  owing  to  the 
shape  in  which  it  was  settled,  d^ 
clined  to  avail  himself  of  it,  and  ad- 
dressed an  original  petition  to  the 
Lord  Chancellor,  praying  Aat  ha 
order  annuUing^  the  fiat  might  be 
discharged,  because  founded  on  an 
order  of  the  Court  of  Review,  which 
that  Court  had  no  jurisdiction  to 
make,  and  mraying  for  a  writ  of  pro- 
cedenda.    The  questiaa  of  aiipei^ 
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sedeas  turned  on  questions  of  fact : 
Held,  that  this  was  in  substance  an 
application  to  try  the  merits  of  the 
supersedeas;  that  the  Lord  Chan- 
cellor had  no  original  jurisdiction  to 
do  so,  the  practice  having  been  be- 
fore the  Court  of  Review ;  that  they 
were  bound  by  the  special  case  as 
settled,  which  settlement  was  final ; 
and  the  Lord  Chancellor  could  not 
go  into  the  question  of  its  propriety, 
or  exercise  the  discretion  given  him 
by  section  3.  to  hear  the  case,  other- 
wise than  by  special  case.  Ex  parte 
SlubbSf  re  Hally  Mont.  &  Chit.  511. 
S.  C.  3  Dea.  549. 

4.  The  counsel  for  the  appellant, 
in  applying  for  a  special  case,  is 
bound  to  state  to  the  Judge,  who 
certifies  ity  the  grounds  of  appeal ; 
and  the  case  itself  should  state  the 
facts  found  by  the  Court,  and  not 
the  evidence  at  length,  by  which  the 
facts  were  proved.  Ex  parte  fVil^ 
son,  3  Dea.  214«. 


SPECIFIC  APPROPRIATION. 

1.  M.  and  Co.  abroad,  through 
the  agency  of  A.  and  Co.,  procure 
B.  to  consign  them  goods.  M.  and 
Co.  remit  to  A.  and  Co.  bills,  speci- 
fically appropriating  them  to  pay  B., 
and  also  write  to  B.  to  say  they  have 
done  so.  Before  payment  A.  and 
Co.  became  bankrupt :  Held,  that  as 
the  original  transaction  was  through 
the  agency  of  A.  and  Co.,  they  must 
be  considered  as  agents  throughout 
the  transaction,  and  that  there  was 
sufficient  privity  to  entitle  B.  to  re- 
cover the  bills  from  them,  although 
M.  and  Co.  were  indebted  to  A.  and 
Co.  at  the  time.  Ex  parte  HanJcey, 
in  re  Douglas,  Mont.  &  Chit.  1. 

2.  D.  bemg  captain  of  a  ship  bound 
to  the  East  Indies,  and  proprietor  of 


the  cabin  furniture,  deserted  the 
ship  at  Algoa  Bay,  when  the  com- 
mand was  taken  by  the  mate,  who 
was  afVerwards  confirmed  therein 
by  the  owner  of  the  ship.  On  the 
18th  of  October,  while  the  ship  was 
on  her  voyage  home,  D.  being  in- 
debted to  the  owner,  gave  him  a 
written  order  as  follows  :  —  ''I 
hereby  authorise  you  to  keep  pos- 
session of  my  cabin  furniture  when 
the  ship  arrives,  and  to  place  the 
value  of  the  same  to  the  credit  of 
my  account  with  you.*'  The  ship 
arrived  on  the  5th  of  December^  and 
a  fiat  in  bankruptcy  was  issued 
against  D.  on  the  18th*  On  an  act 
of  bankruptcy  committed  on  the  2d: 
Held,  that  D/s  assignees  could  not 
recover  against  the  owner  in  trover 
for  the  cabin  furniture.  Belcher  v. 
Oldfieldy  6  Bing.  N.  C.  102. 

3.  B.,  a  manufacturer,  had  been 
accustomed  to  consign  goods  by  the 
agency  of  O.  and  Co.,  commission 
merchants,  to  houses  in  America, 
for  sale  on  H.'s  account.  O.  and 
Co.  made  advances  to  H.  on  the  con- 
signments, received  the  proceeds  as 
his  agents,  and  accounted  to  him, 
repaying  themselves  their  commis- 
sion, advances,  and  other  charges. 
In  1831,  H.  being  indebted  to  O. 
and  Co.  for  such  advances  and 
charges,  and  likewise  owing  3000^. 
to  his  own  bankers,  wrote  to  O.  and 
Co.  authorising  them,  after  paying 
themselves  their  balance  out  of  the 
net  proceeds  of  H.'s  shipments  down 
to  that  date,  to  pay  B.  and  Co.,  the 
bankers,  half  the  remainder  of  such 
proceeds,  so  that  the  payment  should 
not  exceed  3000/.  O.  and  Co.  there- 
upon wrote  to  B.  and  Co.,  stating 
that  they,  agreeably  to  H.'s  autho- 
rity*  engaged  to  pay  B.  &  Co.  (after 
liquidating  their  own  balance)  a  pro- 
portion of  the  remaining  proceeds, 
&c.  (as  in  H.'s  letter)|  in  consider- 
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ation  of  B.  and  Co.  guaranteeing  O. 
and  Co.  from  claims  by  any  other 
party'  in  consequence  of  such  pay- 
ment. B.  and  Co.  then  wrote  to  O. 
and  Co.  that,  understanding  from  H. 
that  O.  and  Co.  had  agreed  to  pay 
any  surplus  balance,  &c*  (as  in  n.'s 
letter),  tliey,  B.  and  Co.,  agreed  to 
guarantee  O.  and  Co.  against  such 
other  claims.  A  few  days  before 
this  correspondence,  H.  [had  trans- 
mitted to  O.  and  Co.  a  letter  of  au- 
thority resembling  that  afterwards 
sent,  and  had  seen  a  draft  of  a  letter 
from  them  to  B.  and  Co.,  like  that 
afterwards  sent  by  O.  and  Co.  to  B* 
and  Co.,  claiming  a  guarantee  as 
above ;  but  this  first  authority  was 
revoked  and  never  acted  upon.  In 
1833  H.  became  bankrupt.  The 
assignees  gave  O.  and  Co.  notice 
not  to  make  any  payments  out  of 
H.'s  effects,  except  to  them.  After- 
wards O.  and  Co.  received  proceeds 
of  sales  from  the  houses  abroad,  and 
paid  them  over  to  B.  and  Co.  ac- 
cording to  the  authority  given  by 
H.  The  assignees  sued  O.  and  Co. 
for  the  amount  as  money  had  and 
received  to  their  use:  Held,  that  the 
transaction  between  H.,  O.  and  Co*, 
and  B.  and  Co.,  was  either  a  valid 
appropriation,  or  equitable  assign- 
ment of  funds  to  the  amount  of 
SOOO/.,  in  favour  of  B.  and  Co.,  and 
was  not  revoked  by  H.'s  bankruptcy. 
Hutchinson  against  HeyworUi^  9 
Adol.  &  Ell.  375.  S.  C.  1  Per.  8c 
D.  266. 


SPEEDING  CAUSE. 

Where  a  sole  plaintiff  becomes 
bankrupt,  and  the  defendant  wbhes 
to  speed  the  cause,  although  he  can 
obtam  no  direct  order  against  the 


assignees  to  continue  the  6uit«  he 
may  move  that,  unless  they  file  a 
supplemental  bill  within  a  given 
time,  the  suit  shall  be  dismissed. 
HoU  V.  Hardcastle^  S  You.  &  Coll. 
230. 


STATE  OF  FACTS. 

State  of  facts  before  the  registrar 
cannot  be  amended.  Registrar's 
report  must  be  made.  In  re  Turner, 
Mont.  &  Chit.  73. 


STATUTE  OF  LIMITATIONS. 

Upon  the  death  of  one  of  three 
partners,  his  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer,  and  then 
dissolve  the  partnership;  upon  which 
occasion  the  two  continuing  partners 
give  the  executors  a  bond  to  secure 
the  balance  due  to  them  ;  and  more 
than  six  years  afterwards  the  two 
become  bankrupt:  Heldt  that  the 
executors  had  a  right  to  prove  the 
amount  of  the  bond  against  the  joint 
estate  of  the  two  continuing  part- 
ners.   Ex  parte  Hallf  3  Dea.  125. 


STATUTES. 

2  &  3  Vic.  c.  2d.  For  better  pro- 
tection of  parties  dealing  with  per- 
sons liable  to  bankrupt  laws.  Appen- 
dix i. 

2  &  3  Vic.  C.37.  Usury,  Ap- 
pendix ii. 

2  &  3  Vic  c  60.  To  explain^  &c. 
1  W.  4.  for  consolidating,  &c.»  laws 
for  facilitating  payment  of  debts  oat 
of  real  estate*  Appendix  iv. 


STATUTE,  COPY  OF. 

1.  If  money  is  entrusted  to  the 
treasurer  of  a  friendly  society  for 
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which  he  is  to  pay  interest,  and  an- 
other sum  for  which  he  is  not  to  pay 
interest,  and  he  enter  into  the  statut- 
able bond  as  treasurer  for  the  whole 
sum,  the  society,  upon  the  bank- 
ruptcy of  the  treasurer,  is  entitled  to 
full  payment  within  the  4  &  5  W.  4. 
c.  40.  s.  12.,  and  no  part  is  to  be 
treated  as  a  loan  to  him  in  his  pri- 
vate character.  Ex  parte  Rat^^  re 
Woodliffe,  Mont.  &  Chit.  50. 

2.  A  clerk  who  had  involuntarily 
quitted  the  bankrupt's  service  nine 
months  previous  to  the  fiat,  through 
the  approaching  insolvencv  of  the 
bankrupt  and  his  decreasmg  busi- 
ness, the  trade  going  on  in  the  mean 
time,  and  he  obtaining  employment 
elsewhere :  Held,  not  entitled  to  six 
months'  wages  in  full,  especially 
where  he  had  allowed  the  first  and 
final  dividend  to  be  declared  before 
making  his  claim.  Dubit.  Sir  G.  Rose. 
Ex  parte  Gee^  re  Satoer,  Mont.  & 
Chit.  99. 

3.  Quaere,  whether  one  partner 
can  avail  himself  of  the  statute  1  & 
2  Vict.  c.96«  against  his  copartner, 
without  there  having  been  a  balance 
struck,  and  a  debt  ascertained  to  be 
due  from  the  latter.  Ex  parte  and 
re  Brawn,  Mont.  &  Chit.  199. 

4.  Semble,  the  1  &2W.4.  c.56. 
s.  S2.  limiting  the  time  of  appeal  to 
the  Lord  Chancellor,  does  not  pre- 
vent the  Court  of  Review  rehearing 
a  question  of  proof  decided  by  them, 
altnough  nine  months  had  since 
elapsed.  Ex  parte  ^Af/mor^yS  Mont. 
&  Ayr,  627*  confirmed  on  a  rehear- 
ing, further  evidence  being  admitted. 
Ex  parte  JacksoUf  re  JVartvick,  Mont. 
&  Chit.  26S. 

5.  More  than  five  per  cent.,  taken 
on  a  renewed  bill,  the  original  loan 
being  on  bills  renewable  at  the  op- 
tion of  the  lender,  although  there 


was  a  contract  ''not  to  renew  for 
more  than  eighteen  months  ;"  it  Is  a 
transaction  protected  by  3  &  4  W.  4. 
c.  98.  s.  ?•>  order  of  the  Court  of  Re- 
view reversed.  Ex  parte  Terretoestt 
re  Poynter^  Mont.  &  Chit.  351. 

6.  Quaere,  whether  under  the  7  G.  4. 
c.  46.,  and  1  &  2  Vict.  c.  96.  a  joint 
stock  bank  can  sue  out  a  fiat  against 
a  shareholder,  upon  a  debt  due  in 
respect  of  an  unsettled  account,  pre- 
cluding the  debtor's  right  of  set-off: 
Held,  that  the  two  acts  must  be 
taken  together,  and  that  therefore 
the  company  might  issue  such  fiat 
by  their  registered  officer. 

Quaere,  whether  under  the  7  G.  4. 
c.  46.,  a  companv  could  sue  a  mem- 
ber of  it  at  law,  m  respect  of  an  un- 
settled partnership  debt,  precluding 
set-off?    Semble,  not. 

Per  Sir  G.  Rose?  Quaere,  whe- 
ther the  7  G.  4.  and  1  &  2  Vict,  taken 
together,  do  not  convert  an  equitable 
debt  due  from  one  member  of  a  com- 
pany to  the  body  into  a  legal  debt 
for  all  purposes,  by  taking  away  the 
right  of  set-off? 

Quaere,  whether  the  7  G.  4.  and 
1  &  2  Vict,  excluding  the  right  of  a 
partner  in  a  company  to  set  off,  was 
mtended  to  apply  to  cases  only  of  bills 
of  exchange  due  by  the  partner  on 
pure  bankmg  accounts,  and  not  to 
transactions  involving  the  account  of 
capital  ?  Semble,  not.  Ex  parte  and 
re  Hall,  Mont.  &  Chit.  365. 

7-  See  the  affidavit  of  debt  under 
the  1  &  2  Vict.  c.  110.  s.  8.,  ante, 
375. :  Held,  that  it  shewed  suffi- 
ciently that  the  registered  officer  was 
duly  appointed  and  authorised  to 
make  it,  and  that  the  company  was 
established,  and  were  carrying  on 
business  according  to  the  provisions 
of  the  7  G.  4.  c.  46.  Dissent.  Sir  J. 
Cross,  Id.  ib. 

8.  Held,  that  the  estate  of  a  part- 
ner in  a  joint  stock  company  who  has 
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become  bankrupt,  and  against  whom 
judgment  has  not  been  obtained  pur- 
suant to  7  G.  4.  c.  4^.  ss.  9.  12.  & 
13.  is  liable  to  the  claims  of  a  cre- 
ditor of  the  company;  bankruptcy 
being  a  statutory  execution. 

No  difference  between  a  banking 
company  under  7  G.  4.  c.  46.  and  an 
ordinary  partnership,  as  regards  the 
effect  of  6  G.  4.  c.  16.  s.  62. ;  and  a 
creditor  of  the  company  may  prove 
against  the  separate  estate  of  an  in- 
dividual member,  for  the  purposes  of 
the  latter  section. 

A  banking  company  under  7  G.  4. 
c.  16.,  though  individual  members 
become  bankrupt,  is  still  a  subsist- 
ing partnership  for  the  purposes  of 

6  G.  4.  c.  16.  s.  62.  Ex  parte  Mar^' 
ton  and  Ex  parte  Broome^  re  MarS' 
ton,  Mont.  &  Chit.  576.  S.  C.  3  Dea. 
476. 

9.  Whether  6  G.  4.  c.  16.  s.  62, 
applies  where  the  partnership  has 
ceased  to  exist  ?  No  difference  be- 
tween   a  banking    company    under 

7  G.  4.  c.  46.,  and  an  ordinary  part- 
nership as  regards  the  effect  of 
6  G.  4.  c.  16.  s.  62.;  and  a  creditor 
of  the  company  may  prove  against 
the  separate  estate  of  an  individual 
member  for  the  purposes  of  the  latter 
section.  A  banking  company  under 
7G.4.  C.46.,  though  individual  mem- 
bers become  bankrupt,  is  still  a  sub- 
sisting partnership  for  the  purposes 
of  6  G.  4.  c.  16.  s.  62.     Id.  ib. 

10.  A  joint  stock  bank,  by  their 
registered  officer,  held  to  have  aright 
to  prove  against  the  joint  estate  of 
A.,  B.,  and  C,  although  B.  and  C. 
were  members  in  the  bank  and  there 
were  creditors  of  the  bank  unpaid,  who 
might  also  prove  for  the  purposes  of 
6  G.  4.  c.  16.  s.  62.  against  the  sepa- 
rate estates  of  B.  and  C.  respec- 
tively. Proofs  between  partners  are 
never  governed  by  reasoning  founded 


on  probability  of  surplus ;  that  is  not 
dealt  with  till  it  arises.  Per  Sir  G. 
Rose.  Ex  parte  iMnCf  re  Hague^ 
Mont.  &  Chit.  590. 

11.  In  computing  the  *Hwo  ca- 
lendar months"  under  the  1  & 
2  Vict.  c.  110.  s.  8.,  the  day  on 
which  the  affidavit  of  debt  was  filed 
must  be  included.  Therefore,  where 
affidavit  was  filed  on  the  27tb  April, 
and  the  fiat  (though  earlier  in  the 
day)  issued  on  the  27th  June :  Held, 
too  late,  and  fiat  annulled.  Ex  parte 
WhUbt^,  re   Whitby,  MonU  &  Chiu 

671. 

12.  On  the  6th  July,  an  execaiio& 
was  levied  on  the  goods  of  A.  on 
the  19th  of  the  same  month,  the 
2  &  3  Vict.  c.  29.  came  into  oper- 
ation, and  a  few  days  afterwards  a 
fiat  of  bankruptcy  issued  against  A. 
upon  an  act  of  bankruptcy  com- 
mitted before  the  levy;  Held,  that 
the  act  rendered  the  execution  valid, 
and  that  the  assignees  were  not  en* 
titled  to  the  property.  Edwards  v. 
Lamley,  8  Dowl.  Pr.  Ca.  234.  S.  C. 
6  Mees.  &  Wels.  285. 

13.  A  defendant  may  apply  to  aet 
aside  a  warrant  of  attorney,  and  the 
judgment  thereon,  on  the  ground  of 
a  noh-compliance  with  the  requisi* 
tions  of  the  1  &  2  Vict.  c.  110.  s.  9., 
although  he  have  become  bankrupt 
since  the  execution  of  it.  Toy/or  v. 
Nicholls,  6  Mees.  &  Wels.  91. 

14.  Declaration,  by  assignees  of 
B.  a  bankrupt,  stated  that  defendant, 
in  consideration  that  B.  would  sell 
and  deliver  to  him  sugars,  at  the  rate 
and  price  of,  &c.,  agreed  to  pay  him 
for  the  same,  prompt  two  months  or 
an  acceptance  at  seventy  days  if  re* 
quired;  that  the  goods  were  deli- 
vered to,  and  received  by  defendant 
before  the  bankruptcy  on  the  terms 
aforesaid,  but  he  did  not,  though  re- 
auired  before  the  bankruptcy,  pay 
then  or  since,  by  an  acceptance,  nor 
did  he  otherwise  pay;  whereby  B. 
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before  his  bankruptcy  lost  the  use 
and  benefit  of  such  acceptance,  and 
the  benefit  which  would  have  accrued 
to  him  from  having  it  discounted,  and 
raising  money  on  it  for  his  use  in  the 
way  of  his  trade,  and  was  put  to  loss 
and  inconvenience  by  not  bavins 
such  acceptance  to  negociate ;  and 
his  estate  applicable  to  the  payment 
of  his  just  debts  was,  by  reason  of 
the  nonpayment  for  the  goods,  in 
manner  afterwards  diminished  in 
value,  to  the  damage  of  the  assig- 
nees and  creditors.  Plea,  set  off  fdr  a 
debt  due  from  B.  before  bankruptcy. 
Demurrer :  Held,  that  the  conclud- 
ing averments  of  the  declaration  did 
not  shew  a  special  damage  to  the 
p]ainti£&,  but  only  a  common  pecu- 
niary loss :  that  the  case  appearing 
on  the  declaration  was  one  of  mutual 
credit,  within  stat.  6  G.  4.  c.  16.  6.50., 
and  that  a  set-off  might  be  pleaded. 
Groome  v.  fVest,  8  AdoU  &  £11. 758. 
S.  C.  1  Perry  &  D.  19. 

15.  A  lessee,  under  an  unwritten 
contract  reserving  rent  on  6th  April 
and  6th  October,  became  bankrupt, 
and  a  fiat  issued  in  March,  the  rent 
due  in  the  previous  October  having 
been  paid.  Upon  the  assignees  re« 
fusing  to  accept  the  premises,  the 
bankrupt  offered,  within  fourteen 
days  auer  his  receiving  notice  of 
such  refusal,  and  one  day  before  6th 
April,  to  deliver  up  possession  to  the 
lessor.  Held,  that  under  stat.  6  G.  4. 
c.  16.  8. 75.  he  was  not  liable  in  as- 
sumpsit for  use  and  occupation  to 
pay  anything  in  respect  of  the  time 
subsequent  to  6th  October.  Where 
the  bankrupt  holds  by  an  unwritten 
lease,  offering  possession  is  a  delivery 
within  sect.  75.      Slack  v.  Sharpe, 

8  Adoi.  &  Ell.  see. 

16.  To  an  action  for  money  had 
and  received,  it  is  a  good  plea  (under 


stat.  6  G.4.  c.  16.  s.  127.)  that  plain- 
tiff became  bankrupt  and  obtained 
his  certificate  in  1822;  that  a  second 
commission  issued  against  him  May 
20,  1825,  under  which  his  effects 
were  assigned  in  July  1825,  and  he 
obtained  his  certificate  in  1826,  but 
did  not  pay  15^.  in  the  pound, 
whereby,  and  by  force  of  the  statute, 
the  debt  demanded  in  the  declar- 
ation hath  vested  in  the  assignees. 
Stat.  6  G.  4.  c.16.  s.  127.  (September 
1.  1835)  operates  in  such  a  case  re- 
trospectively. Where  the  estate  of 
a  bankrupt  afler  certificate  is  vested 
in  the  assignees,  by  stat.  6  G.  4.  c.  16. 
s.  127.  he  cannot  sue  for  an  after  ac- 
cruing debt,  though  the  assignees  do 
not  interpose.  Young  v.  Rishtoorth^ 
8  Adol.  &  Ell.  470.  S.  C.  3  Nev.  & 
Per.  585. 

17.  An  articled  clerk  to  an  at- 
torney and  solicitor  is  not  an  appren« 
tice  within  the  meaning  of  the  forty- 
ninth  section  of  the  Bankrupt  Act, 
6  G.  4.  c.  16.  Ex  parte  PrideauXi  In 
re  Bush  and  Prideaux^  3  Myl.  &  Cr. 
327. 

STAYING  ADVERTISEMENT. 

Petition  that  bankrupt  might  be  at 
liberty  to  attend  adjudication  by 
counsel  refused  ;  but  petition  re- 
tained, with  stay  of  advertisement, 
if  bankruptcy  adjudged,  and  peti- 
tioner to  apply  instanter  for  super- 
sedeas. Ex  parte  and  re  Foulkes, 
Mont.  &  Chit.  es. 


STAYING  CERTinCATE. 

See  Certificate  —  Petition  to 
STAT  Certificate. 


STAY  PROCEEDINGS. 

Where  a  defendant  has  become 
bankrupt  after  action  commenced, 

3D  4 
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STAYING  PROCEEDINGS— 
continued. 


the  Court  will  not  stay  proceedingSi 
on  the  ground  that  the  plaintiff  has 
proved  his  debt  under  the  fiat,  but 
application  should  be  made  to  the 
Court  of  Review,  or  the  Great  Seal. 
Ramford  v.  Barry^  7  Dowl.  Pr.  Ca. 
807. 


SUBSTITUTION  OF  PETITION- 
ING  CREDITORS'  DEBT. 

See  Petitioning  Crbditorb'  DsbTi 
Substitution  of. 


SUBSTITUTION  OF  DEBTORS. 

1.  Upon  the  formation  of  a  new 
firm,  the  separate  debt  of  one  of  the 
firm  does  not,  without  express  agree- 
ment, become  the  joint  debt  of  the 
new  firm.  Ex  parte  Hitchcock,  re 
Worth,  Mont.  &  Chit.  6a 

2.  A.,  a  creditor  of  B.  and  C, 
gives  D.  a  general  power  of  attorney 
for  the  management  of  his  aflairsy 
dated  4th  July,  18S4s  under  which 
D.  consents  to  an  arrangement  be- 
tween B.  and  C.  on  the  dissolution 
of  their  partnership,  that  C.  should 
become  solely  responsible  for  A.'s 
debt.  That  being  still  unpaid,  C. 
becomes  bankrupt,  B.  remaining  sol- 
vent ;  and  D.  proves  the  debt  against 
the  separate  estate  of  C.  After  the 
fiat,  A.  is  found  to  have  been  lunatic 
since  1st  July,  18S4<;  On  petition 
to  expunge,  on  the  ground  that  D.'s 
adoption  of  C.  as  sole  debtor  was 
under  a  void  power,  and  without  au- 
thority, and  that  B.  remained  sol- 
vent, and  therefore  liable:  Held, 
that  the  proof  was  properly  made, 
lunacy  is  not,  per  se,  a  revocation  of 
power  of  attorney.  Ex  parte  Brad- 
bury,  re  Walden,  Mont.  &  Chit.  626* 


d.  H.  deposits  with  W.,  hia  agent. 
Virginia  bonds  for  50»000  doUan, 
which  W.,  in  July,  1836,  pledged 
with  a  third  person,  as  a  security  for 
his  own  debt.  In  September,  1896t 
H.  applies  to  W.  to  grant  liiiii  m 
credit  for  10,(XM.  on  the  security  of 
the  Virginian  bonds,  which  W.  agrees 
to  do,  but  says  nothing  about  having 
previously  pledged  them  for  his  own 
purposes.  On  the  1st  October, 
18S6,  H.  draws  bills  on  W.  to  the 
amount  of  10,000i^  whidi  are  ac- 
cepted by  W.  and  C,  W.  having 
taken  C  into  partnership  on  the 
very  day  the  bills  were  drawn,  and 
the  bills  are  duly  paid  by  W.  and  C. 
at  maturity,  H.  Tat  the  request  of 
W.  and  C.)  remitting  7,0(M.  towards 
the  payment  of  them.  Subsequent 
deahngs  take  place  between  H.  and 
W.  ana  C*  until  the  latter  stop  pay- 
ment, when  they  make  a  bal«ice  to 
be  due  to  them  from  H.,  but  take  no 
notice  of  the  Virginian  bonds,  the 
chief  part  of  which  had  been  afa^eady 
redeemed  by  W.  and  C.»  and  pledged 
again  with  another  person    for  a 

fartnership  debt  from  W.  and  C: 
leld,  that  the  subsequent  dealings 
of  H.  with  the  partnership  of  W. 
and  C.  did  not  deprive  him  of  his 
right  to  prove  the  amount  of  the 
bonds  against  the  separate  estate  of 
W.  Ex  parte  MeinertAageu,  S  Dea. 
101. 


SUPERSEDING. 
See   Pbtition    to    Sufebseds^- 

FlAT   SUPEaSEOING. 


SUPPLEMENTAL  PETITION. 
See  Petitiok,  Sufpi.ementai.. 


INDEX. 


769 


SURETY. 
See  also  Principal  and  Surxty. 

1.  Proof  made,  and  then  part 
payment  of  debt  by  surety :  Held, 
creditor  entitled  to  receive  diyidends 
on  entire  proof.  Ex  parte  Coplc' 
etane^  re  Snellf  Mont.  &  Chit.  262. 

2.  A.  B.  gave  his  acceptance  to 
the  bankrupt,  who  deposited  it  with 
bis  bankers,  to  secure  his  floating 
balance.  The  bankers  proved  a 
debt  to  a  much  larger  amount,  and 
received  a  dividend  of  only  2r.  in 
the  pound.  A.  B.  subsequently  paid 
his  acceptance:-— Held,  per  C.  R., 
A.  B.  had  no  right  to  call  on  the 
bankers  to  refund  the  amount  of  the 
2«.  dividend,  but  had  a  right  to 
future  dividends:  but  reversed  by 
the  Lord  Chancellor  on  appeal,  and 
bankers  ordered  to  refund.  Ex  parte 
HoltneSf  re  Garner^  Mont.  &  Chit. 
801. 

3.  A.,B.,  and  C,  partners  in  trade, 
together  with  D.  as  their  surety, 
enter  into  a  joint  and  several  bond 
to  their  bankers,  preparatory  to 
the  latter  making  further  advances 
to  the  partnership  firm.  The  bond 
was  conditioned  for  the  payment  of 
10,000/.  on  demand,  with  interest 
from  its  date.  At  the  date  of  the 
bond  there  was  a  balance  of  2375/^ 
due  to  the  bankers,  which  was  dis- 
charged by  subsequent  payments; 
but  at  the  time  of  the  bankruptcy  of 
A.,B.,  and  C,  a  much  larger  balance 
VFas  due  from  them  to  the  bankers 
than  the  sum  secured  by  the  bond. 
D.,  the  surety,  died ;  and  in  a  ere* 
ditor's  suit  brought  by  the  bankers 
against  his  representatives,  to  which 
suit  the  assignees  of  A.,  B.,  and  C. 
were  also  parties,  it  was  found  that 
the  bankrupts  intended  that  the 
bond  should  be  held  by  the  bankers, 
as  a  security  for  any  general  balance 
that  should  become  due  to  them; 


but  that  the  suretjr  intended  the 
bond  to  be  a  secunty  only  for  the 
particular  balance  due  to  them  at 
the  date  of  the  bond :  Held,  that  the 
bond  was,  under  these  circum- 
stances, proveable  by  the  bankers 
against  the  separate  estate  of  A.  for 
the  whole  amount  of  the  principal 
and  interest  secured  by  it.  Ex  parte 
Walker^  re  Fidgeon^  S  Dea.  672. 


SURRENDER. 

After  twenty-three  years  contu- 
macy, bankrupt  allowed  to  surren- 
der,  such  an  order  is  almost  of 
course.  Court  of  Review  will  not 
appoint  time,  8cc*  for  bankrupt  to 
surrender ;  that  is  the  office  of  com- 
missioner. Where  bankrupt  allowed 
costs  of  surrender  out  of  his  estate. 
Ex  parte  and  re  Tarleton^  Mont.  & 
Chit.  677. 


SUSPENSION  OF  DEBT. 
See  Debt,  Extinguishment  of,  &c. 

1.  A  fiat  founded  on  a  bill  due  to 
a  solicitor  before  taxation  is  good 
primA  facie,  if  afterwards  on  taxa- 
tion it  is  reduced  below  100/.  Sem- 
ble,  the  fiat  will  be  superseded.  Ex 
parte  and  re  Ford^  Mont.  &  Chit.  97. 

2.  Assignees  being  ordered  b^  the 
commissioners  to  pay  the  soliator's 
bill,  that  bill,  thougn  settled  by  them, 
may  be  taxed,  and  it  is  not  to  be 
treated  as  a  settled  account. 

8.  One  assignee,  stating  himself  to 
be  also  a  creoitor,  may  petition  for 
this  purpose*  though  the  other  as- 
signees object  to  re-taxation.  Ex 
parte  Foehrooket  re  Fuher^  Mont.  & 
Chit.  29a 

4*.  Upon  a  question  of  quantum 
of  a  petitioning  creditor's  debt,  con- 
sisting of  a  bul  of  costs,  the  Court 
has  no  power  to  inquire  into  the 
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SUSPENSION  OF  DEBT— 
continued* 


conduct  of  the  solicitor  in  the  pro- 
ceedings out  of  which  it  arosej 
though  alleged  he  had  been  guilty 
of  gross  neglect  and  misconduct* 
Ex  parte,  and  re  Southally  Mont.  & 
Chit.  346. 

5.  Petition  to  supersede,  charged 
that  petitioning  creditor's  debt  was 
composed  of  bill  of  costs  of  attorney 
in  action.  Petitioner  contended, 
that  through  negligence  cause  was 
lost,  and  business  useless,  and  that 
attorney  agreed  to  take  costs  out  of 
pocket  only.  (See  ant^y  page  346.) 
Reference  by  consent  to  registrar  to 
tax  costs,  having  regard  to  question 
of  negligence,  and  to  ascertain  what 
due,  and  state  special  circumstances: 
Held,  he  ought  to  have  considered 
the  contract,  and  to  have  taxed  ac- 
cordingly, and  that  the  order  of 
reference  so  taken  hy  consent  was 
no  answer  of  the  objection  founded 
on  the  contract.  £x  parte  and  re 
Southall,  Mont.  &  Chit.  656. 


TIME,  COMPUTATION  OF. 

1.  In  computing  the  'Uwo  calendar 
months  '■  under  the  1  &  2  Vict.  c.  110. 
s.  8.  the  day  on  which  the  affidavit 
of  debt  was  filed  must  be  included. 
Therefore,  where  affidavit  was  filed 
on  the  27th  April,  and  the  fiat  (though 
earlier  in  the  day)  issued  on  the  27th 
June,  held,  too  late,  and  fiat  annulled. 
Ex  parte  and  re   Whitbyy  Mont.  & 

Chit.  671. 

2.  Where  an  act  is  required,  by 
statute,  to  be  done  so  many  days  at 
least  before  a  given  event,  the  time 
must  be  reckoned  excluding  both 
the  day  of  the  act  and  that  of  the 
event.  The  Queen  against  The  Jus" 
tices  of  Shropshire,  8  Adol,  &  ElK 
173. 


TIME  TO   ANSWER   AFFI- 
DAVITS. 

Usual  rule  as  to  time  to  answer 
affidavits  recently  filed.  Ex  parte 
Gaitskell,  re  King^  Mont.  &  Chit. 
160. 


TIME,  ENLARGEMENT. 

An  application  for  enlarging  the 
time  for  opening  a  town  fiat,  as  the 
witness  to  prove  the  act  of  bank-< 
ruptcy  did  not  attend,  refused.  In 
re  Hihdon,  Mont.  &  Chit.  74. 


TRADER. 

Semble,  a  party  taking  shares  in  a 
joint  stock  banking  company  merely 
in  order  to  create  a  trading  to  found 
a  fiat,  cannot  maintain  the  fiat  on 
such  a  trading ;  but  it  would  be  suffi- 
cient to  maintain  it  adversely  against 
such  party.  Ex  parte  Brundrett, 
3  Mont.  &  Ayr.  50.  Ex  parte  and 
re  HaU,  Mont.  &  Chit.  365. 


TRUST. 


Upon  the  death  of  one  of  three 
partners,  his  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer  and  then 
dissolve  the  partnership  ;  upon  which 
occasion  the  two  continuing  partners 
give  the  executors  a  bond  to  secure 
the  balance  due  to  them  ;  and  more 
than  six  years  aflerwards  the  two 
become  bankrupt:  Held,  that  the 
executors  had  a  right  to  prove  the 
amount  of  the  bona  against  the  joint 
estate  of  the  two  continuing  part- 
eners.    Ex  parte  Halli  3  Dea.  125. 


TRUST  DEEDS. 

1.  Quaere,  How  far  a  debt  is  sus- 
pended at  law  by  the  subsistence  of 
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TRUST  DEEDS-^coniinued. 


a  trust  deed  for  the  benefit  of  cre- 
ditors, signed  by  the  creditors,  and 
still  only  in  fieri,  so  as  to  become  in- 
capable of  sustaining  a  fiat.  £x  parte 
and  re  BrovjUy  Mont.  &  Chit.  213. 

2.  C,  a  trader,  on  the  5th  of  June, 
1838,  assigned  his  eifects  in  trust  for 
the  benefit  of  creditors.  On  the  same 
day  (but  before  the  execution  of  the 
assignment)  a  fi.  fa.  against  C.  was 
delivered  to  the  sheriff's  agent  in 
London,  under  which  a  sheriff's 
officer  levied  upon  his  goods  on  the 
6th.  The  trustees  under  the  assign- 
ment paid  him  the  amount  of  the 
levy  under  protest,  and  he  withdrew 
from  possession.  .It  afterwards  ap- 
peared that  C.  had  committed  an  act 
of  bankruptcy  on  the  2d  of  June, 
upon  which  a  fiat  issued  on  the  18th : 
Held,  that  the  trustees  could  not  re- 
cover back  from  the  sheriff  the  money 
so  paid  by  them  to  the  officer,  as 
havmg  been  paid  under  a  mistake  of 
fact.  Harris  v.  Uoyd,  5  Mees.  & 
Wels.  432. 


TRUSTEES. 

1.  Petition  of  three  trustees  to 
prove  against  a  bankrupt,  fourth, 
contained  charges  of  breach  of  trust, 
and  prayed  consequential  directions : 
Held,  Court  could  only  make  the 
common  order  to  prove.  Assignees 
served  entitled  to  costs  of  resisting 
the  entire  application.  Ex  parte 
Smiih,  re  Clark,  Mont.  &  Chit  347. 

2.  Where,  on  petition  to  appoint 
trustee  in  place  of  bankrupt,  usual 
reference  is  dispensed  with,  affidavit 
must  be  made  of  his  fitness  and  re- 
spectability. Ex  parte  Palmer,  re 
Peachy  Mont.  &  Chit.  364. 

3.  If  counsel  undertake  to  say  they 
consider"  trustees  would  not  have 
acted  safely  without  taking  the  opi- 


nion of  the  Court:  Semble,  the 
Court  will  not  give  costs  against 
them.  Ex  parte  Young,  re  Shanks, 
Mont.  &  Chit.  599. 

4.  The  bankruptcy  of  a  trustee  is 
a  sufficient  ground  for  his  removal 
from  that  office,  although  he  has  ob- 
tained his  certificate,  and  the  trust 
property  is  in  the  hands  of  a  receiver, 
Bainbridge  v.  Blair,  1  Beavan,  495. 

See  also  Bankrupt  Trustee. 


UNCLAIMED  DIVIDENDS. 

Unclaimed  dividends  in  hands  of 
executor  of  surviving  assignee  or- 
dered into  Court ;  but  new  assignees 
must  be  appointed  before  the  ex- 
ecutor will  be  released.  Ex  parte 
Raikes,  re  Tuke,  Mont.  &  Chit.  96. 


USURY. 


1.  A.  applies  to  B.  for  a  loan  on 
mortgage ;  B.  lends  the  amount  on 
a  three  months'  bill,  renewable,  A. 
verbally  agreeing  to  pay  10^  per 
cent,  interest.  The  bill  becomes 
due,  but  was  not  renewed  for  three 
weeks  af\er,  when  another  was  ac- 
cepted at  three  months'  date,  at  a  like 
rate  of  interest  for  the  three  months, 
and  three  weeks  ;  and  five  renewals 
were  made  in  the  same  way :  Held, 
that  the  transaction  was  usurious, 
and  not  within  the  protection  of  the 
3  &4  W.4.  c. 98.  s.  7.  Ex  parte  Ter- 
revoest,  re  Poynier,  Mont.  &  Chit. 
146. 

2.  More  than  5  per  cent,  taken 
on  a  renewed  bill,  tiie  original  loan 
being  on  bills  renewable  at  the  option 
of  the  lender,  although  there  was  a 
contract  not  to  renew  for  more  than 
eighteen  months,  is  a  transaction 
protected  by  3  &  4  W.  4.  c.  98.  s.  7. 
—  Order  of  the  Court  of  Review  re- 
versed.    S.  S.  Mont.  &  Chit.  351. 
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$•  A  loan  of  money  at  more  than 
five  per  cent,  upon  the  security  of  a 
deposit  of  a  lease,  a  warrant  of  at- 
torney, and  a  promissory  note,  is  not 
protected  by  S  &  4  W.  4.  c.  98.  s.  7. 
Berrington  v.  ColliSf  5  Bing.  N.  C. 
3S2.    S.  C.  7  Scott,  302. 


VARYING  MINUTES. 
See  Order,  2. 


VIVA  VOCE  EXAMINATION, 

1.  Practice  as  to  vivd  voce  exa- 
minations not  granted  merely  where 
a  witness,  having  previously  given  in- 
formation, refuses  to  make  affidavit, 
because  affidavit  as  to  information 
by  A.  B.  and  belief  lets  in  facts,  un- 
less contradicted  by  A.  B.  Ex  parte 
Goodbodyi  re  Freeman^  Mont.  & 
Chit.  S?83. 

2.  On  a  petition  by  the  bankrupt 
to  annul  the  fiat  for  want  of  the 
proper  requisites,  where  the  affi- 
davits are  diametrically  opposite  as 
to  the  facts,  the  Court  will  direct 
either  a  vivfil  voce  examination,  or  an 
issue ;  which,  if  taken  by  the  bank- 
rupt, will  be  under  his  liability  to  the 
costs.    Ex  parte  Bunn,  3  Dea.  120. 


VOLUNTARY  CONVEYANCE. 

1 .  When  a  conveyance  or  transfer 
of  goods  is  made  by  a  party  in  in- 
solvent circumstances  to  a  creditor 
in  pursuance  of  a  bonft  fide  demand 
by  the  creditor,  it  is  not  voluntary 
within  the  meaning  of  the  7  G.  4. 
c.  57*  s«  32. :  it  is  not  necessary,  in 
order  to  support  it,  that  there  should 
have  been  pressure  on  the  part  of 
the  creditor,  or  an  apprehension  on 
the  part  of  the  insolvent  that  by  not 


making  it  he  should  be  in  a  worse 
condition.  Mogg  v.  Baker,  4  Mees. 
&  Wels.  348. 

2.  Where  a  person  in  Insolvent 
circumstances,  being  pressed  by  par- 
ticular creditors,  employed  an  at- 
torney to  endeavour  to  effect  an 
arrangement  with  all  his  creditors, 
but  that  failing,  the  attorney  advised 
that  bis  goods  should  be  sold  by  auc- 
tion, and  that  he  should  go  through 
the  Insolvent  Debtors'  Court,  in 
order  that  his  effects  might  be  rate- 
ably  divided  amongst  his  creditors ; 
and  the  goods  were  sold  accord- 
ingly, and  the  proceeds  were,  with 
the  insolvent's  assent,  paid  over  by 
the  aactioneer  to  the  attorney,  who 
(after  making  several  payments  to 
and  on  account  of  the  insolvent) 
retained  against  the  assignees  the 
whole  amount  of  his  bill,  for  the 
business  done  for  the  insolvent: 
Held,  that  this  was  not  a  voluntary 
transfer  or  delivery  of  that  sum  by 
the  insolvent  to  the  attorney,  within 
the  7  G.  4.  c  57-  a*  32.,  there  being 
no  proof  that  it  was  intended  that 
he  should  hold  the  proceeds  for  his 
own  benefit,  or  for  the  benefit  of 
any  particular  creditors,  or  other- 
wise than  as  the  agent  of  the  insol- 
vent. Wainvsright  v.  ClemetU,  4  Mees. 
&  Wels.  385. 

3.  B.  being  in  insolvent  circum- 
stances, and  having  several  execa- 
tions  in  his  house,  to  satisfy  which 
all  his  goods  must  have  been  sold, 
at  the  suggestion  of  one  of  the  exe- 
cution creditors,  assigned  to  him  all 
his  effects,  in  trust  for  the  general 
benefit  of  his  creditors  who  should 
come  in  and  sign  the  deed.  The 
deed  recited  that  B.  '*  had  pro- 
posed "  to  execute  such  assignment* 
The  assignee  paid  the  sberiff^'s  offi- 
cer the  amount  of  the  executions, 
and  he  withdrew  from  possession* 
Several  of  the  execution  creditors 
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VOLUNTARY  CONVEYANCE— 

continued. 


Bigned  the  deed.  Within  three 
months  after  the  assignment,  B* 
went  to  prison,  and  subsequently 
was  discharged  under  the  Insolvent 
Act :  Held,  that  the  assignment  was 
not  voluntary,  within  the  meaning 
of  the  7  G.  4.  c.  57*  s.  S2.  Knight 
V.  Fergussofif  5  Mees.  &  Wels.  389. 


WAIVER  OF  NOTICE. 

Under  1  Sf  2  Vict.  c.  110.  s.  8. 

B.  and  P.  (the  petitioners)  car- 
ried on  business  as  cotton-spinners, 
under  the  firm  of  B.  and  P.,  at  the 
Grove  Mills,  and  becoming  embar- 
rassed, applied  to  the  M.  and  T.  dis- 
trict banking  company  for  an  ad- 
vance; and  it  was  arranged  by  a 
deed,  dated  22d  August,  18379  that 
the  banking  company  should  take 
the  management  of  the  concern  into 
their  hands,  by  means  of  J.,  their 
manager,  under  the  firm  of  the 
<< Grove  Mills  Company;"  that  B. 
and  P.  should  conduct  the  business 
as  employees  of  the  banking  com- 
pany, at  a  salary ;  that  the  banking 
company  should  pay  all  debts,  and  re- 
pay themselves  out  of  the  profits;  and 
that  if  they  chose  finally  to  wind  up 
■and  close  the  concern,  they  should 
give  B.  and  P.  a  full  release  and 
discharge  from  all  debts  then  or  to 
become  due.  Under  this  arrange- 
ment, the  affairs  are  carried  on  until 
the  3d  October,  1838,  when  notice 
is  given  to  B.  and  P.  that  the  com- 
pany intend  to  close  the  concern; 
and  at  the  same  time  J.,  the  mana- 
ger, intimates  to  B.  and  P.  that 
they  will  probably  receive  a  notice 
from  the  companyy  pursuant  to  the 
1&2  Vict.  c.  110.  8. 8.,  but  that  it 
would  be  a  mere  matter  of  form^ 


and  that  they  need  be  under  no  ap- 
prehension concerning  it. 

On  the  22d  October  following,  J., 
as  manager,  swore  an  affidavit  of 
debt,  pursuant  to  the  above  act,  and 
on  the  25th  served  the  requisite  no- 
tice on  B.  and  P.  The  affairs  having 
been  wound  up,  B.  and  P.  claimed  a 
release,  pursuant  to  the  deed  of  Au- 
gust, 1837,  and  on  the  6th  November 
filed  a  bill  in  Chancery,  praying  to 
be  declared  so  entitled.  A  negoti- 
ation for  a  compromise  of  the  suit 
was  then  entered  into,  and  a  memo- 
randum of  agreement,  dated  13th 
November,  was  executed,  by  which 
B.  and  P.  were  to  give  up  to  the 
banking  companv  all  they  had  in  the 
world,  on  condition  that  the  com- 
pany should  release  them  from  all 
their  claims,  and  discharge  their 
debts;  and  it  was  provided  that  a 
clause  should  be  inserted  in  the 
deed,  making  void  the  release,  if  B. 
and  P.  concealed  or  withheld  any 
of  their  property.  The  proceedings 
in  Chancery  are  altogether  discon- 
tinued, and  the  respective  solicitors 
of  the  parties  proceeded  to  prepare 
the  last-mentioned  deed,  and  the 
release  to  B.  and  P. ;  and  the  bank- 
ing company  continued  to  deal  with 
the  property  till  the  30th  November, 
1838.  On  the  15th  November,  the 
twenty-one  days  after  the  notice 
provided  bv  the  statute  expired. 
On  the  30th  November,  the  solici- 
tors for  the  banking  company  wrote 
to  the  solicitors  of  B.  and  P.,  say- 
ing, **  that  disclosures  of  improper 
acts  by  B.  and  P.  had  been  made 
within  the  last  three  dav8»  and  that 
further  proceedings  with  the  pro- 
posed deeds  should  be  stayed  for  the 
present,"  but  still  i^pearing  to  invite 
explanation.  On  the  same  day 
docket  papers  are  prepared,  and  oo 
the  Ist  December  a  docket  was 
struck ;  on  the  Sd,  the  fiat  was  is- 
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WAIVER  OF  NOTICE— 

continued. 


Buedy  which  was  opened  on  the  6th : 
Held,  that  no  act  of  bankruptcy 
was  committed,  because,  under  the 
above  circumstances,  the  banking 
company  were  to  be  considered  as 
consenting  to  the  default  of  pay- 
ment beyond  the  twenty-one  da^s, 
and  that  they  had  accepted  security 
pro.  tem.  at  and  prior  to  the  twenty- 
second  day,  so  as  to  satisfy  the  no- 
tice given  under  the  statute.  The 
fiat  was  superseded  with  costs.  Ex 
parte  and  re  Browftf  Mont.  &  Chit. 
177. 


WARRANT  OF  ATTORNEY. 

A  defendant  may  apply  to  set 
aside  a  warrant  of  attorney,  and  the 
judgment  thereon,  on  the  ground  of 
a  non-compliance  with  the  requisi- 
tions of  the  1  &  2  Vict.  c.  110.  s.  9., 
although  he  have  become  bankrupt 
since  the  execution  of  it.  Taylor 
V.  NichoUsf  6  Mees.  &  Wels.  91. 


WITNESS,  COMPETENCY  OF. 

1.  The  affidavit  (dated  22d  April, 
1839)  under  the  Abolition  of  Arrest 
Act,  1  &  2  Vict.  c.  110.  s.  8.,  was  of 
a  debt  of  **  lOOL  and  upwards,"  on 
bills  of  exchange  as  due  to  A.,  the 
**  deponent,  and  B.  and  C.  his  late 
partners."  The  notice  and  requisi- 
tion to  pay  (dated  the  24th  April) 
was  in  respect  of  a  debt  of  3612^., 
but  intended  as  the  same  and  the 
real  debt,  and  was  signed  by  A.  for 
B.  and  C.  and  himself.  On  the  24th 
April,  A.  filed  another  affidavit, 
swearing  the  debt  to  be  3612^. 
**  upon  bills  of  exchange,"  and  on 
the  2d  May,  A.  and  B.  for  them- 
selves and  C.  gave  a  corresponding 
notice.  The  commissioners  approved 


a  bond  for  200f.  as  security  under 
the  first  affidavit,  although  he  had 
notice  that  the  real  debt  was  the 
3612^.  On  the  3d  June,  A^  B.,  and 
C.  issued  a  fiat  on  the  alleged  act 
of  bankruptcy,  by  not  having  given 
security  under  the  second  affidavit, 
and  notice.  The  affidavit  also  stated 
the  debt  to  be  **  justly  due,"  instead 
of  following  the  words  of  the  eighth 
section,  which  uses  the  words  "justly 
and  truly  indebted."  The  alleged 
act  of  bankruptcy  was  also  proved 
by  the  solicitor  to  the  fiat ;  and  the 
petitioning  creditor's  affidavit,  on 
striking  the  docket,  stated  the  debt 
to  be  due,  "  for  goods  sold  and  de- 
liverd : "  Held,  there  were  not  suf- 
ficient objections  to  warrant  the 
staying  the  advertisement  in  the 
Gazette.  And  upon  the  question  of 
supersedeas,  qusere,  whether  these, 
or  any  of  them  are  sufficient  grounds 
for  superseding.  Per  Sir  6.  Rose. 
The  proof  of  the  act  of  bankruptcy 
bv  the  solicitor  to  the  fiat  is  suffi- 
ciently bad  to  induce  the  Court  to 
send  the  question  to  be  tried  by 
action  at  law.  Ex  parte  and  re 
Rkodesy  Mont.  A  Chit.  319* 

2.  Objection  as  to  proof  of  re- 
quisites of  fiat  by  a  creditor  relaxed. 
£x  parte  and  re  Holly  Mont,  ft 
Chit.  447« 

3.  A  creditor  of  a  bankrupt's  e»* 
tate  who  has  sold  his  debt,  is  a  com- 
petent witness  in  support  of  the 
fiat.  Pulling  V.  Merediihy  8  Car.  ft 
P.  763. 

4.  In  an  action  by  the  assignees 
of  a  bankrupt  for  money  had  and 
received,  against  a  sheriff  who  has 
sold  the  goods  of  the  bankrupt  under 
an  execution,  and  paid  over  the  pro- 
ceeds after  notice  of  an  alleged  act 
of  bankruptcy ;  the  sheriff's  officer 
who  actea  in  the  execution  (if  he 
has  given  the  usual  indemnity  bond 
to  the  sheriff)  is  not  a  competent 
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•^continued* 


witness  for  the  defendant  under  the 
statute  3  &  4  W.  4.  c.  42.  s.  26. 
Groom  v.  Bradley,  8  Car.  &  P.  500. 

5.  The  wife  of  an  uncertificated 
bankrupt  is  not  a  competent  wit- 
ness, in  an  action  by  the  assignees, 
to  prove  payment  by  the  bankrupt 
to  the  defendant  after  bankruptcy. 
Williams  v.  Williams^  8  Dowl.  Pr. 
Ca.  220. 

6.  In  a  suit  by  the  assignee  under 
the  Insolvent  Debtors'  Act,  to  re- 
cover some  property  for  the  benefit 
of  the  estate,  a  creditor  of  the  in- 
solvent is  not  a  competent  witness 
on  behalf  of  the  plaintiff;  and  he  is 
not  rendered  competent  by  the 
3  &  4  W.  4.  c.  42.  ss.  26,  27.  HoU 
den  v.  Hearriy  1  Beavan,  445. 

7.  A.  and  B.  were  co-partners. 
A.  retired,  and  B.  took  C.  into 
partnership  with  him.  That  part- 
nership was  dissolved,  and  then  B. 
became  bankrupt :  Held,  that  B.  was 
not  a   good   witness   to  prove  an 


agreement  alleged  by  A.  to  have 
been  made  with  him  by  B.  and  C. 
to  indemnify  against  the  debts  of 
the  first  partnership.  Warren  v. 
Taylor,  8  Sim.  599. 

See  also  Bankrupt  generally. 


WORDS,  COPY  OF. 

For  the  purpose  of  determining 
whether  a  fiat  issued  within  the  two 
months  mentioned  in  the  6  G.  4. 
c.  16.  8.  6.,  the  date  of  it  is  prim& 
facie  evidence  of  the  day  of  its  "  is- 
suing," although  it  was  shewn  not 
to  have  been  delivered  out  by  the 
Lord  Chancellor's  officer  till  the  day 
after  its  date.  Semble,  '<  issuing," 
and  ''  suing  forth,"  in  the  6  G.  4. 
c.  16.  s.  6.  mean,  ^^  applying  for  "  a 
fiat,  per  C.  R.  and  T.  C.  £x  parte 
and  re  /2ow^,  Mont.  &  Chit.  334. 


WRIT  OF  PROCEDENDO. 

See  Procedendo. 
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